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To the K ING. 


May it Pleaſe Tour Majeſty. 
| D O humbly preſent to Yow MAJESTY- 
a Summary of the Laws and Cuſtomes of 
Toar ancients Kingdom of SCOTLA ND, 
which can be no where fo fitly Plac- 
ed, as under the Rayes of Your Roy- 
al Proteftion : TI am confident it will 
tend to the Honour and Renoun of Your 
MAJESTY , and Your Princely Pro- 
genitors , that Tou have Governed this 
Nation ſo long and ſo happily, by fach juſt and convenient Laws , which are 
here offered to the view of the World , in a Plain , Rational , and Natural 
Method In which , Material Juſtice. ( the common Law of the World ) is 
in the firit place orderly deduced from ſelf evident Principles , thorow all the 
ſeveral private Rights thence ariſing + And in the next place , the Expedients 
of the moſt Polite Nation , for Aſcertaining and Expeding the Rights and Inte- 
reſts of Mankind , are Applyed tn their proper places ; eſpecially theſe which 
bave been invented , or followed by this Nation 3 ſo that 4. great part of what is 
here offered , is common to moſt Civil Nations , and is not like to be diſ- 
pleaſing to the Judicious and Sober any where , who dote not ſo mnch upon their 
own Cuſtomes , as to think that none elſe are worthy of their notice. There 7s 
not much here aſſerted upon meer Authority , or Impoſed for no other Reaſon , but 
A quia 


v- 

quia majoribus placuerunt”, but the Rational Motives induZive of the ſeverg] 
Laws and Cuſiomes , are therewith held forth : And though the Application of 
Fhoſe common Rules , to the warietie of Caſes determined by our $ tatutes » our 
ancient Cuſtomes , and the more recent Deciſions of or Supream Courts , be 
peculiar to us 5 Tet ever the Quadrancy of theſe to the common Dityates of 
Reaſon and Juitice , may make them the leſs diſpleaſing 5 and that no Nation 
bath ſo few words of Art , but that almoit all our Terms are near the Com- 
mon and Vulgay Azceptation ; Tea , the Hiſtorical Part relating the Helps and 
Expedients for Clearing and Securing the Rights of Men out of the Word of 
GOD; the Moral and Judicial Law contained therein ; the Civil , Canon 
and Feudal Laws , and many Cuftomes of the Neighbouring Nations Digeſted» 
as they fall in with the Common Rules of Juſtice, may probably be acceptable to theſe 
who may, and will allow time for their peruſal, a quaint and gliding Stile, wuch 
leſs the Flouriſhes of Eloquence , the ordinary Condimeur aiid Verniſh, which 
qualifie the pains of Reading ,could not juitly be expeted in a Treatiſe of Law, 
which of all Subjes doth vequive the moſs Plain and Accurate Expreffions 3 
to ballance which , the Navſiating lurden of Citations , are as mmch 4s can be 


left ont. 


We do not pretend tq be amongſt the Great and Rich Kingdoms of the Earth, 
get we know not who can claim preference in Antiquity and Integrity , being of one 
3B lood and Lineage , without mixture of any other people , and have ſo continued 

-” above twothouſand years during all which, no forreign Power was ever alle to 
ſetle the Dominion of a Strange Lord over us, or to make us forſake our Al 
legeance to Your MAJESTIES Royal Anceſtors, our Native and Kindlie Kings, 
Whereas, moit of the other Kingdoms are Componds of Diverſe Nations , and 
have been ſubjugated to Princes of different 'and oppoſite Families 3 and 
oftimes Forreigners, The great Monarchies which did deſign Univerſalitie, are 
all broken in pieces; and there is no Familie that can claim a juſt Title to Redinte« 
grat any of them. There is no Emperor nor King, except Your Self, but knows 
to what other Families their Predeceſſors did Succeed, and when, and by what means 
It is evident what a mixture hath been in Greece and Italy, in France and Spain, 
in ENGLAND, ard elſewhere. This Nation hath not been obſcure and unknown 
to the World; but the moſt famous Nations have made uſe of our Arms , and have 
ſtill in grateful remembrance, retained Trophies and Monuments of our Conrage and 
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” 'Conſtancy. There be few Wars in Chriſtendome , wherein we have not had con- 


ſiderable Bodies of Souldiers , Regimenied and Commanded by themſetues , and of< 
times general Officers Commanding them; and whole Armies of Strangers , with 
great Reputation and Gallantry, which did advance them above the Natives of theſe 
Countreys where they ſerved, Neither have we wanted the fame of Learning at home 
and abroad , in the moit eminent Profeſſions, Divine or Humane, wand as 
every where the moſt Pregnant and AGive Spirits , applie themſelves to the Study 
end prafice of Law 3, ſo theſe that applyed themſelves to that Profeſſion amongſt as, 
have given great Evidence of ſharp and piercing Spirits , with much readineſs of 
Conception , and dexterity of Expreſſion 5 mhich are neceſſary Qualifications both 
of the Bench and Bar , whereby the Law of this Kingdom hath attained to ſo great 
PerfeFion , that it may without Arrogance be compared with the Laws of any of our 
neighbouring Nations, for we are happy in having ſo few and ſo clear Statutes, Our 
Lewis moit part Conſuctudinary, whereby, what is found inconvenient is Ob- 
literar and forgot : Our Forms are ®lajy aud Prompt, whereby the generality of 
the Fudicious, have with little pains zwuch inſight in our Law, and do with the wore 
Security enjoy their Rights and Poſſeſſrons , which by our publich, Records are bet- 
ter known then any where , by which , we may with the greateit aſſurance Trufs 
our Purchaſe, ſeing no Land-Right is effeFual againſt Purchaſers by Conſent or by 
Law, but where the ultimate perfedion thereof, by Seaſing or other Evident, is up- 
on Record in Regiſters,ſet apart for the ſeveral Rights, without mixture of any other, 
whereof there are Authentick Minute-books keeped, with the Records in each Shire 


' end Juriſdiction , whereby with the leaſt pains or expence , all the Rights affeFing 


any Land within the courſe of Preſcription , can eaſily be found, We are not In- 
volved in the Labyrinth of many and large Statutes , whereof the poiterior do ordi- 
warly Abrogate , or Derogate from the prior, that it requires a great part of a life 
to be prompt in all theſe Windings , without which , no man with ſincerity and con- 
fdence, can Conſult or Pleat 5 muchleſs can the Subje#s by their own Induſtrie, 
kporo wheye to reſt » but nſt give more implicite Faith to therr Judges ani Lawers, 
then they need or ought to give to their Divines; and we do always prefer the Senſe 
tathe fubtility of Law , and do ſeldom trip by niecities or formalities, The greateſt 
Fixation «nd Improvement of our Law hath been by the Eſtabliſhment of the Supream 
Civil Judicature of the Kingdom , by King JAMES the fifth, in the Inſtitution of 
the Coltedge of Juſtice, conſiſting of fifteen ordinarie Senators, in place of the Kings 
daily Council, which followed His Reſidence and Conrt, and of the Loxds of Seſſion, 
who came in their place, and were nominated of the Eſtates of Parkament Ambulato- 
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:y and the Senators of the Colledge of Juſtice were Inveſied with the powers of both, 
and their perſons and the place of Judicature became fixed, and hath ſo continued near 
the ſpace of an hundred and fifty Years. This Court was much improven by Your MA- 
JES TIES Royal Grand-Father, who delighted exceedingly in it, and honouredit 
Jrequently with His Preſence while He was in Scotland : $odid Your Rogal Father 
when He came to Scotland to be Crowned : And Your MAJESTY hath owned and 
encouraged it more then any. 

Tour MAJESTY dethnot demand or expect great Revenues from this Kingdom | 
that which we canbe uſeful in to Your MAJESTY, #s our perſonal Service, andowr ; 
firm adberence to Tour Crown and Monarchy, andto Vous Royal Family, inwhlch 
we have a peculiar Intereſt; and which no time 11 communicate to any of Your other 


Dominions, which they neither can clains, nox ſhould invy that You are of our Nati- 
on, and hath Governed us during twenty Centuries and more, and byus You arethe 


mot Ancient King in the World, which is the moſt Noble and Reſplendent Jewel ir 
Your Crown ;, What Family on Earth can parallel that Motto , which an hundred 


Tears ago, was Written abow Tour Royal Enſignes, upon Your Palace, 


------Nobis hec invicta miſerunt 
_ Cenrumfex proavl 


yarn” 


Therefore Your Royal Family hath been betroetbed to a Virgin Crown, which ne- 

ver knew another Hucband ; and though it hath been darkened with Clouds and. 
| , and I hope never ſhall be in Widuity. The mutual Aﬀe- 

Fon betwixt Your MAJESTIES Royal Family and this Nation, 3s a prime Inte- 
reit to both , which ſhould be much inconraged and improven : Tour MAJESTY 
without juſt ground of Jealouſie to Your other Kingdoms, may owna peculiar Care 
of us; and weought to avow a ſingular kindneſs to,and confidence 111 Tour MAJESTY, 
and Your Royal Succeſſors, This might be 6 promoned, that Your MAJESTY might 
by Treaties, have Armies of this Nation abroad, Intertained without Your C harge, 
and ready at Your Call , as You had Dowglas Regiment 11 France, which might 

ſecure Your Peace at Home ,* and make Tou ſtand in need of leſs Aids from Your 
People. You might alſo hav2 thriving Plantations abroad, if theſe who every yeap,. 
go from this Nation, to ſeek their Fortunes abroad, were direFed and encouraged ; 


Audit is certainly a great Iutereſt to keep the Nation at Home, in conſtant Aﬀe@ion 
to 


Receſſes, yet never was 
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of the whole BOO K, with the SUM MARTES ſil jojned. 
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TITLE I. Common Principles of Law. 


I Eſcriprion of Law. 
2 Deſcription and Diviſion of Juſtice. 
3 Divine Law, 
Reaſon, 
s Conſcience, 
6 Equity. 
o, Moral Law. 
8 Pofirive Laws of God. 
g Judicial Law, 
10 Law of Nations. 
1x Civil Law. 


12 Feudal Law, 
13 Canon Law. 
TTERS IL 
1 Iberry deſctibed, 
2 Liberty dit:in& from Dominion and Obli- 


garions. |» 
3 The Principle whegce Liberty ariſcth. 
4 Reftrainc and Conftraint, 
s Liberty is bounded by Obedience, 
6 Ir is diminiſhed by Delinquence, 
7 By Ingagements, 
8 By Subj:lon, 


14 The reaſons of Hymane Laws. 

1s The Law of S'otland. 

16 Whether Law may be hardled 5 a rational Dif- 
cipline ? 

17 Three common principles of Equity, and three 
of ' poſitive Law. 

18 Obedience, 

19 Freedom, 

20 lngagement. 

21 D-icriprion and Diviſion of Rights. 

22 Merhod of the Civil Law, and the method here 
propoicd. 


Of Liberty. 


9 Liberty is loſt by Bondage. 

10 Bondage introduced by the Law cf Nations. 
11 Bondage lawful. 

12 Manrenr. 

13 Manumiſſion. 

14 Patronage. 

Is The condition of our Servants. 

16, Injuries agaioſt Liberty, how obviat. 


TITLE III. of Cbligations, 


1 THErſonal Rights and Obligations deſcribed. 
2 Kinds of Obligattons. 

3 Obediential Obligations deſcribed. 

4 Divided. 


s Enumerart. 

6 Obligarions Natural and Civil, 

7 Obligations priacipal and acceſſory. 

8 Obligations pure, condicional, and to a day; 


TITLE IV. Conjnugal NNligations, 


I Arriage a divine ContraQ, 
2 Whereby Marriage is formally conſti- 
rote. 
3 Diſſolution of Marriage by Death: 
4 Deſertion and Adherence, 
s Jus Mariti. Pebal 
6 The Huſbands Obligarions. 
7 The power of the Huſband by the Civil Law. 
8 By the Cuſtom of ne1gbour Nations, 
9 By the Cuſtom of Scotland. 


10 The Wife's Eſchear. 

11 The Huſband's concourſe. 

12 A Wife's Obligatton null, 

13 A Communion of Goods and Debts, 

14 Donations berwixr Man and Wife revocable: 

15 Difſolucion of Marriage within the year. 

25 Divorce, 

17 Righrs ariſing from the Diſſolution of Marriages 
18 Priviledges of Wives, 


TITLE V. Obligations between Parents and Children. 


I (y_—= betwixt Parents and Children, arc 
Divine by the Law of Nature. 

2 The Power cf Parents ovycr their Children, 

3 In Infancy; 

4 In Minority; 

$s In Majority. 

6 Occonomical Government, 

7 Proviſion of Chileren, 


8 Obligations of Children to their Parents. 

9 Aliment due to Parents, 

10 Obligations murual of Children. 

11 Patria poteſtas amongſt the Romans. 

12 Amongſt other Nations, eſpecially as lawful Ad- 
miniſtrarions, 

13 Forisſawiliation and Emancipation. 


TIT. 


INDEX of the TIT LES. 


TITLE VI, Obligations of Tators and Curators, Pupils, Minors, and 


Pex ſons imerdided. 


I He riſe of Tucory in the Law of Nature. 

2 Order of Tutory by the Law of Na- 
rure- 

3 The natural Obligation of Tutors: 

4 Pupils Obligarions ro thetr Tutors; 

s Kinds of Tutors by the Commoa Law. 

6 Tarors T«< ftamenrcar. 

» Tutors Tcfiamentar exclude all others, 

8 Tutors ot Law, who? 

9 How Turors of Law are emered? 

10 The Time within which they muſt enter. 

11 Tutors Dartive. 

12 Pr-- Turors. 

i3 FaQors tor Tutors, 

14Ton- Tutors. 

15 Tucors cuſtody of the Pupil*s Perton. 

16 Tucors authorizing their Puplis. 

17 Tutors or cheir Fattors Ri ghrsrelacing to the 
Pupils, accreſce ro them. 

18 Tutors c-n only do neccilary, nor free athitrary 
Dreds, bur may got fell Lands. ſine authoritate ju- 
aitis. 

19 Tucors are lyable for Anrualrent for their rupils 
means. 

20 Turors are conveenable with their Pupils, and 
lyable in quantum inins babent, 

21 Turors Accomprs. 

22 Tutors are lyable for exa& Diligence, both for 
Intromiſhon and Omithon. 


23 Tutors are lyable #n ſol;dum. 

24 Tuiory how fiotthed, 

25 Tutors of Idiots & turious Perſons; 

26 Geſta Tutirum accreſcunt pupsi lis. 

27 Removing ct iuſpe& Tutors. 

28 Duiy of : uplls to their Tutors. 

29 Riſe of Curators. 

30 Curators ad lites & Yegotia. 

31 Minors may at their option,chooſe or nor chooſe 
cheir Curators. 

32 Minors Deeds having Curators without their con- 
ſent are ipſo jure null, niſtin quantum (ucrantyr. 

33 Curators Conſent nor requitic to Later-Wills, 

24 Rciitrution of Minors vpon enorme {effon. 

35 Minor non tenetur placitare ſuper bertditatem p a- 
tO1am. 

35 Difterences berwixt Tutors and Curators. 

37 Duty of Curators. 

38 Curacors, or Incerdiors for Prodigals, or laviſh 
Perions. 

39 Intcrdiftors conſtirure cau/d cognita. 

40 Inccrdiction by Parcnts Content: 

41 Publication andRegiſiration ot InterdiRtions. 

42 Interdiions extend only to hericable Rights, 
not Movcablcs, nor to perſonal Exccurions. 

43 IncerdiQtions are only competent by way of Re- 
duttion. 

44 Interdi&ions cannot be taken off, but by autho- 
ricy of a Judge. 


TITLE VII. Reiitution. 


i 
I Eſriturion of other mens Goods a ratural Ob- 
[1gar10n, 

2 Rciirurion is not ſolely an effe& of Property. 

3 R-! iturton of things firaying, orWaith and loſt. 

4 Reinrucion of things bon fide acquired, nor from 
the right O:vner: 

s Rciritution of rhings recovered from Theeves, 
ricacs, and Robbers. 

6 Reltiruction nor competent of things recovered 

from publick Enemies, 

Reirirution of clings que cadunt in non cauſam, 

cauſa data & non ſecuta. 

8 No Relcttution of things given 0b tuypem cauſam. 
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9 Reſticution of sndevite ſolyta. 

10 Reſtirution reacherh alſo rhe Fruits not conſum- 
ed. 

11 Reſticution is grounded on Having,and that ceal. 
ſing without faulr, the Obligation of Reſticution 
ceaticth, 

12 Bone fidez poſſeſſor ſacit ſrultus conſumptos ſuos. 

13 Reſticution by Heirs, 

14 From Refſiitution ariſes the Aion of Exhibiti- 
on and Dclivery, 

15 Thence ariſcs Diviſion of things common with- 
our Society, 


TITLE VIIE Recomperſe. 


I or Remuneration, a vatural Obli- 
gation. 

2 Obligation ntgatiorum geſtorim. 

3 Adtio direfla & contraria at negotiis geſtis, 

4 The Diligence of Negotzators. 


s The natural Obligementto recompenſe, #n quan- 
tum locupittiores fatts ſumus. 

6 Adctio de in rem verſo. 

7 Relief due ro thoſe who ſarisfeObligarions, where- 
by more Perſons are lyable, iz tojdem. 


TITLE IX. Reparation: where of Delinquences, and Damage thence 
ariſing. 


x The O!'igation of Reparation of Damages by De- 
linquence, ana ural Obligation. 

2 Dciin:quence inters the O-ligation of Puniſhment, 
andReparation of rhe injured. 


7 Aſiythmenr. | 
8 Extortion, v/ majo”; & metus cauſe. 
g Circumvcniiou by Fraue, dolo male: 


10 The Edi& de aolo malo: 

11 Ciicumvention rarcly inferred by Witneſless 

12 Simulation, 

13 Collufion. 

14- The effect of Fraud, as to the Party contraGt- 
ing. 

15 Deeds done in fraudem credztorum, contrair the 
Ac of Parliament, 1621. ancnt Baukrupts, 

15 Tic ature of Spuilzic. 

17 The Title of Polſeflion. 

18 Oati: in (item, in Spuilzics, 

19 Spuil. 


19 Spullzics clided by any colourable Ticke, War- 
rand, or bona fades. 

20 Spuilzic elided by voluntar Delliyery. 

21 By lawful Poinding. 

22 Keplyecs againſt Poinding. 

23 Spuilzic clided by Kciiirurion wichin twenty 
four houres. 

34 Preſcription of Spuilzies, 


7 NDE X of the TITLES: 


25 | —_ and EjeRion deſcribed and diftinguiH- 
ed, | 

25 Ejection proper to the natural Poſl: flor; 

27 Exceptions againtt Ejefions. 

28 Molcitation. 

29 Breach of Arreſiment and Dcforcement; 

30 Contravencion. 


TITLE X. Obligations Conventional, by Promiſe, Paition, 


and Contract. 


I He Original of Conventional Obligatious: 

2 The Aa&Rsof the Will, Defire Reſolution 
and Ingagemenr, and their cf-&s, 

3 Pollicicarion, or Offcr,and irs ettedts. 

4 Promiſe. ; : 

s Contracts in favours of third Parties valld. 

6 Pacrions: and how Words are obligatory- 

no Naked Pacrions- 

2 Pattum corvinum. 

9 Locus penitentie- 

10 Promiſes and Pactions are morally obligatory 
by Canon Law,and our Cuftomes. 

11 Kinds of Contracts amongſt the Romans, with 
the Exception de non numterata pecunia, and H9o- 
mologatio. 

12 Diſtinction of Contracts according to the mat- 
rer. 

13 Common Requiſirs ro Contracrs : 

14 Permurtative Coarracts, and the cquality to be 
keeped in them. 

15 Latent inſufficiency altereth Contracts. : 

16 How far Mutual Contracts are effectual ro Aﬀſig- 
ays , without performing the Cedents part. 

17 Loan comprehendeth mutuuwm and commoda- 
tum. 

18 In mutuo transſertur dominium. 

19 Srnatus conſultum Macedonianum & Velleianum- 

20 Mutuum can only be in Furgibles and Quanit- 
ries. 

2\ Specialicies is mutzo, and Bills of Exchange. 

22 Mutuum ſftirift; juris. 

23 Commelatum delcribed: 

24 Borrowers Diligence. 

25 Precarium. 

26 Commoaatum how ended. 

275 AGions arifing from commodatum. 

28 Mand4atum, or Commiſſion. 

29 The terms of Mandats. 

30 Acceptance of the Mandartar- 

31 Mandars in things lawful. 

32 Accepunce mult be freely. 

33 Mandats are perſonal. 

34 How far Mandarars may intruſt others. 

35 Mandats are ambulatory, and revocable by the 
Mandant. 

36 Mandatars muſt perform, in forma ſpecifica. 

37 Mandatars Diligence- 

38 The Ohligarions of Maudatars: 

39 Kinds of Mandars, 

40 Tacir Mindats. 

41 More Mandatars, how far they may a& ſeve- 
rally. 

42 Whether joyne Mandatars are lyable iz ſoli- 
dum. 

43 The effe& of general Mandats. 

44 Whar is ſpecial inOffices amongſt Mandats- 

45 Specialities of Truſt among(t Mandars, 

45 Obligations of Exercztors. 

47 Obligations of In{t;tors. 


48 The rature of Cufody, or dtpoſfitum: 
49 Diligence of Depotitars. 
50 Naute cauponcs ſtabulariq 
$1 Depoſiration of Writs. 
$2 Scqueſtration. 
$3 Cooſignacion and Truſt 
54 Depoſirarton admirs uo Compenſation, 
$5 Burtadmirs Rerencion. 
$6 Joynr Depofirars, how far lyable. 
$7 The nature of Pledge, or pignus. 
58 Specialicies in Pledges. 
$9 How Pledges my become irredeemadble. 
60 Clauſes zrritant in Pledges. 
Es of the Crop or Goods for the 
cnt. 
62 fyporhecation of the Teinds for the Teind-duty 
or Stipend. 
63 —_ and Sale, wherein they agree and 
differ. 
64 Whar things are lyable toSale, and of huying of 
Pleas by the Members of the Colleege of Julitce. 
65 Effe& of Earneſt. 
65 Re verſion of things ſold. 
67 Clauſes irritant, or reſolutive in Sale. 
68 Knowledge of Acquirers of an anterior incom- 
pleat Right, how effteRual. 
69 Afrer Sale, before Delivery, to whom the thing 
periſheth. 
70 Location deſcribed, and compared with Sale, 
71 Whether Steclliry frees from the Penſion. 
72 The cffc& of Vaſtation. 
73 Location is perſonal, and ceaferh with the Con- 
ftirucar's Right, 
74 Ulury, or Annualrent of Mony. 
75 Annualrent due by Law, without PaGtion. 
76 The ConduRor's Obligation. 
79 The Locator's Obligation. 
78 The effe& of Society. 
79 The matter of Society. 
80 The nature of Sociery and Equality therein. 
81 The Power of the Partners in Society. 
82 How Society ccaſſeth. 
83Parrners a&ting ſeverally,how theſe things accreſce 
to the Society. 
84 Diligence of Partners. 
85 ContraQs mediac and immediart. 
85 Kinds of Cautioners. 
89 Cautioners how far lyable, 
83 Caurioners for Exccucors, 
89 Cautioners for Tutors and Curators. 
go Cautloners for the Faors in Camphire. 
9x Cavutioners for loofing Arreſtments. 
92 Cautjoners are lyable according, by the Oathof 
the Principals. 
93 Caurioners as Law will, 
94 When the Cautioners are lyable, and the Prin- 
cipal nor. 
95 Cautioners when lyable in ſolidam. 


95 Rellef of Cautioners. 

97 Effc<as of promiſlary Oaths. 
98 Dclay. 

99 Incereit. 


INDEXoY eTITLES 


1ce Profic 
101 Time 
102 Place 
1c3 Manner 


of Perſormance 


TITLE XI, Liberation from Obligations. 


charge, Declaration, Renunciation, or per 
pattum de non pentenda- 
2 Three ſuble quent Ducharges liberat fromepreceed- 
lugs 
3 Payment made +0n2 fide, 


I 6px ceaſs by contrary Conſent, by Diſ- 


4 Confignations ; 
s Accepulation 
6 Compenſation ; 
7 Retention ; 

8 jnnovartion ; 

9 Confuſion ; 


TITLE XII. Rickts Real: mhere of C ommunity, Peſſe{jion, Property, 
Serutudcs, and Pledges, 


I He original Dominion of Man over the Crea- 

2 What Rights are hertrable, and what moveable. 

3 Moveable aud heriiavie Bonds 

4 How heritable O2llgations Decome moveable and 
return ro be heritable. 

$s The Original Communiry of Mankind over this 
inf-rivur World,and all therctn. 

6 What remains yet common to Mankind. 

o Graſs and Fruits on High-wayes are publick, not 
common 

8 In Poſſeſſion what is fa/7#, what Is juris- 

9 Poſſeſſion deſcribed- = | 

10 Pofleffion natural and civil. 

11 Poſſeſſion of Moveablcs. 

12 Poſicilion of the Ground. 

13 Poſſeiſion by Limits and Bounds. 

14 Poſſeſsion by Occupation,and by lifting the Pro» 


firs- 

15 Symbolical Poſſc(sion- 

16 Poſſeſsion by Kelervation 

15 Definition of Poſſcis10n- | 

18 RK-quilics ro begin Poliets1on- 

19 Rcquilics to retain Poſieſsion. ; 

20 How Yoſieſsivn is ucuvlcd, interrupted, or 
loſt. 

21 Kinds cf Poſiclsion. _ x4 

22Lawin] Poſſeſ-ion gives RIght to continue 1t.-gainſt 
all illegal aud clandeſtine AQs contrary there- 


tO0- 


23 Pone fides poſſeſor ſacit ſrultus conſumptes 
Juos. 

24 This not extended to unlawful Poſſefſors- 

25 Poſſiſcor decennalis & triennalis non tenttur docere 
de tatulo. 

26 AN Poſſcision of forefaulted Per- 

ons. 

27 Poſleſsion,to what Right aſcrive.ble, 

28 The narure of / roperty- 

29 Property by Poſleision of things common. 

30 Appropriation by Induſtry. 

31 F = Property of the Ground was of Houſes and 
Wails. ; 

32 Next of Fields and Countreys. 

33 Que nullins ſunt. 

34 Appropriation by Acceſsion of Birth and Fruits. 

35 Appropriation by All:xvion; 

3s Appropriation by Specification. 

37 Appropriation by neceſlary Conjun(Tion- 

38 De tiguo injundto. 

39 Inedificata ſolo crdunt. 

40 Things ſown and planted, haw far-they follow 
theGround. 

41 ”cſicision of Moyeables preſumes rroperty. 

42 Repriials. 

43 Enemies Goods taken in War: 

44 Goods of Neuters alsiſting Enemies become 
Prue. 


TI I LE Xlil, Infefimerts of Property, 


1 He original of Fees. | . 
2 Feu.lal Juriſdidion, eſpecially of the King 

in Pa;inmenr. 

3 kcu4al Juritdidion of Superiours. 

4 Allodtalic, 

s R: quiſirs of proper Fees. 

6 Kinds of improper Fers- 

" Dominium derefium cilcnial to all Fees: 

8 Dominiam tice. 

g Fidelity ao necef]ary, 

10 Feudal Contalts: 

11 Udal xKigitts, 

12 Infefrment what ir ſipnifies- 

13 How Vric is recetiary for Infefrments. 

14 What kinds of Writs are 6ccellary for Infefi- 
ments. 

1s The T- nor of formal Charrers. 

15 When Iniiruments of Scatia became neceſla- 
ry. 

15 The Tenor of formal Seafins. 

18 The cſl:n:1a!; ueccllary in Sezfivs, 


19 Seafins muſt h.ve Warrands and Adminicles,and 
what chele are. 

20 Kegiſtration of Seafins. 

21 Regilrration of Reſsignations ad remanentiam- 

22 Regiſtration of the Allowance of Appriſiogs and 
Adjudications, Inhibirions, and Hornings. 

23 Tie Arteſt ofthe Nottar and two Witneſſes,ne- 
ceſlary in Seafins. 

24 ExtraQts of Seafins not probative. 

2s Trcanſumpts of Scafins. 

25 Bounding Intefcments. 

27 Bale Infe frwents, how far effe ual withour Poſ- 
ſe(sion. 

28 Infetrmenrs by Confirmarion- 

29 Inſcfrments upon Apprifing or Adjudicarion- 

39 The effc& of Appriſings or Adjudications with 
a Charge, 

31 Infettments Ward. 

32 Feus of Ward-lands, how far valid- 

33 Infefrments Blench, 

34 Intefmentcs Feu, 


uk 
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35 The annexed Property of the Crown can only 
be ſer Feu afrer Diſſolution in Parliament. 
365 Feus ofthe annexed y»roperty (et with diminu- 
tion of the retour'd Duty, are null. 
37 Feus of Kirk-Lands. 
38 Infefrment in Burgage. 
39 Infeftmenc in Morcihcation, 
49 Manſes and Gleebs. 
41 Conjund& Infefrments. 
42 Infefrments to Heirs ſubſtitute, 
43 Infefrments Simple and Tailzied. 
44 Union, 
45 Erc&ion. 
45 Warrandice. ; 
47 Tacir Conditions implyed in Ward-Lands; 
48 Tacit Conditions in Warrandice and Relicf, 
49 Tacit Conditions in Infefrmeors of Offices, 
50 Tacic Conditions 10 Excambion. 
$1 Tacir Conditions in Fevs. 
52 Liferents reſerved in Infefrments of Property, 
53 Exceprions in Infefrments, how far effe&ual. 
54 Faculties reſerved in ſnfefrments. 
55 Burthens of Sums in Infefrments, how far effe- 
Qual. 
$5 The effc& of impoſsible or unlawful Conditions 
in Iofefrments. | 
$7 Condirions inconſiſtent are null. 
58 Clauſc de non alienando in Tailzies. 


INDEXowHe TITLES 


$59 Clauſes reftrifive and irrirant in Tailzies. 

60 Regalia not expreſt, are nor carried by Tnfcfts 
ment. 

61 _ 4 are carried in Barony, though not cx- 
preſt. 

62 JuriſdiRion and Courts. 

63 Juriidi&ion of Baron Courts, how far reſtrifted., 

54 Iſſues of Baron Courts belong to themſelves. 

6s Infefrments of Conſtabulary. 

65 Fortalices, how far extended. 

67 Forreſftries. 

68 Hunring of Deer, inter regalia, 

69 Salmon-fiſhing. 

70 Cruvcs, 

71 Milns. 

72 Priviledge of Brewing. 

73 Part and Pertinenr, 

74 Wood and Coal. 

75 Houſes and Biggings, and Park Dykes. 

76 Fowling, Hunting,and Filhing, 

75 Cunning irs. 

78 Dovecores. 

79 Free Iſh and Entry. 

80 Herezelds. 

81 Stee]-bow Goods. 

82 The eftc@ of infefrments, in poſſejſovi0, 

83 The effe& of Infefrments, in petitorio. 

84 Inhibictons and their effects againſt Infefrments; 


TITLE XIV. Superiority: where of its Caſualities, Non- Entry, 
; Relief, Compoſuttons for Entries, Ward, Marriage, and 
L iferent-Eſcheat. 


1 Y 3 Superior's dominium direftum. 

2 How Property is eſtabliſhed in the King. 

3 Superiors may *xerce all Ads of Property, cx- 
cept againſt their Vaſſals. 

4 How the Property coming in the perſon of the Su- 
perior, is eſtabliſhed. 

5s Superiors cannot interpoſe betwixt them and 
their Vaſſals. 

6 How far Superiors need toinſiruRt their Title. 

7 Superiors have perſonal Attion againſt Incro- 
metrers with the Rent of the Land for their red- 
dendo. 

8 They have alſo real Action for the ſame , by 
poynding of the Ground. 

9 Juriſdiion of Superiors; 

10 Superiority carrieth to Helrs and ſingular Suc- 
ceſlors, all bygone Caſualities not ſeparat by Gifts 
or Decreets. 

11 Superiors of Kirk-Lands need not infirudt a 
Conſent to the Surrender. 

12 Superiors muſt receive Appriſersor Adjudgers, 
or pay the Debt, ſa/vo jure 44 

13 He muſt receive the Kiog*sDonartar upon preſen- 
ration gratis, x 

14 He muſt receive his Subvaſſal, whom his Imme- 
diat Vaſlal refuſerh to enter. ; : 

15 How far Superiors may extend Gifts of their 
own Ward againſt their Vaſials. 

16 Superiors need not accept Reſignation or Con- 
firmation, and if they do, it is ſalvo jure ſuo, 

19 Superioriry falling ro more perſons, the eldeſt 
ry or greateſt Iatereſt only receives the Val- 
fals. 

18 Non entry falls, whenInfeftment Is not renewed 
by every Vaſlals Heir,or ſingular Succeſſor,or upon 

* Refignarion. 

19 Non-entry falls by ReduQion or Nullity of In- 
fefrments, or Retours. 

20 Burgage falls not in Non-entry, as ts the Burgh 
or particular Perſons, 

21 The effc& of the general Declarator of Non- 
entry. 


22 The effe& of Non-entry, after Ciration in the 
general Declarator. . 

23 Exceptions ag1inſt Non-entry, as tothe Feu+ 
duty or reroured Maill. 

24 Exceptions againſt Non-entry, as to the full 
Renr. 

25 Whether Non-entry after Ward requires Decla- 
rator. 

25 The original of Relief. 

on Cuſtom of England and France, as to Re- 

er, 

28 The quantity of Relief with us. 

29 Whether Relief he due Curing Non-entry. 

o Whether Relief is due when the Heir is entered, 
whether the Fee be burdened with Conjune-fee 
or Liferent. 

31 Relicf ſtops nor the Heirs Seaſio, 

32 Compoſirions for the Entry of Appriſers or Ad- 

33 The original of Ward, (udgers 

34 The effe& of Ward as to the Heir perſon. 

35 The effe& of Ward as to the Fee. 

36 The Reſtri&ions of Ward. 

37 The Value of the Marriage of Heirs of Ward- 
Vaſials. 

33 The rrue Intereſt of Superiors inthe Marriage 
of their Vaſlals. 

39 The fingle Value of Marriage, not penal but fa- 
vourable. 

40 Double Value penal and unfavourable, with the 
exceptions agaiaſt ir. 

41 Single Value found due where the Heir was mwar- 
_ before his Predeceflcr diced, by precipirta- 
tion. 

42 The quantity of che ſingle Value in Heirs Male or 
Female. 

43 Marriage is debitum fund:. 

44 Ir belongs to the eldeſt Superior. 

45 The Royal Prerogative prefers the Kivg to all 
orhers, a5 to the Marriage of the Vaſlal. 

45 Marriage is due by the Heirs of Appriters. 

47 Exceprions againſt che Value of Marriage. 


43 The 
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43 The riſe of Liferent Eſcheat. 

45 Ir exrends to all kinds of Liferents. 

$0 Liferents of Fees not having Infefrmenr, or not 
owing Fideliry ro a Subje, belong to the King. 

«1 Liferent Eſcheat of Sub vaſſals, to whom they 
belong. 

$2 Liferent-Eſcheat 1s not excluded by voluntary 
Infcf:menr afrer Denounciarion, not being for Im 
picment of a ſpecial Obligement to infett before 
D: n 2unciation, 


Sy 


$3 Liferent-Eſcheat is excluded by Appriſing for 
Debrs anterior to the Rebellion, there being lo- 
fefrments or Charge in curſu rebellionis, 

$4 Liferent-Eſchear exrends not to Burgage or Mor- 
tification. 

$55 But exrends ro Minifters Stipends. 

55 Liferent-Eſchear is made cffe&ual by Declara- 
cor. 


TITLE XV. AmnmalFent : where, of Penſions, and Poinding 
of the Ground. : 


T Eſcription of Annualrent. 
2 The riſc of Annualrenr, 
31he manner of conſtituting Annualrents, 
4The kinds of Holding of Annualrents, 
5s Liferent-E c1cat of Annualrenters, 
6 Kinds of A:inyalrents amongſt the Engliſh, 
7 The diftcrence of Feu-Annuals, Ground-Annuals, 
and Top-Annuals. 
8 Poindtag of the Ground, 
9 Tihecxcent thereof. 
10 Who muſi be ciced in Poynding of the Ground, 


TITLE XVI. 


i C*Ervitudes perſonal by the Roman Law. 
J 2 Scrvitudes perſonal by our Cuſtom. 
3 Clauſes cf Conqueſt, of Liferent, or Fe of Lands 
acquired during Marriages, how far extended. 
4 Ail Liferenrs muſt be ſalva res ſubſtantia. 
$s Liferenters are burthened withAlimenr of Heirs» 
6 Liferenrs without Infefrment are not effettual 
againſt ſingular Succeſſors. 
The effect of Afsignations to Liferents, 
Liferents are not prejudged by Tacks or other 
D:eds of the Feer, being poſterior. 
9 What Terms do belong to Liferenrers. 


00 <2 


TITLE XVII. Servitudes real. 


—_—_ to conſtirute real Servirudes by Con. 
ſent. 

Mow Preſcriprion conftitureth Servitude; 

How far Servitudes ate effcQual againſt the Supe- 
rior. 

Extin&ion of Servirudes. 

Kinds of Servitudes. 

Servitudes of Support. 

Srillicides. 

Sinks, | 

9 Scrvirudes of ProſpeR or Light. 

10 Wayes. 

11 Warcring- 

12 Watcergang- 

13 Feuelling. 

14 Paſturage. 

15 Thirlage. 
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TITLE XVIII. Teinds: where of Benefices, Stipends, Preſentation, 


Collation, Inſtitution, Tacks, Annats, and Patronage. 


1 Einds aff: & all Intrometrers, bur nor ſingular 
Succeſſors. 

2 The riſe of Teinds. 

3 The firſt diviſion of 7ariſhes. 

4 Whether Tcinds be jure dic73o. 

5 Kindsof Teinds. ? 

5 We: have no perſonal Teinds, and Vicarage 


Liſerents : where of Conjuni#fees, Terces, 
and Liferents by the Courteſie of Scotland. 


- 25 DeduGtons for inſufficiency of the Milo, break- 


I Ls effe& of poynding the Ground as to Ground 
ights. 

12 The Orderof poynding Moveables, by ſeveral 
Annualrenrers. 

13 Anvualrents are effe&ual, perſonally againſt In- 
rrometrers. 

14 Annualrencs are moveable as to bygones. 

35 ExtinRion of Annualrens. 

16 Ecclcfiaſtick Penſions affc& the Benefice. 

17 Penfions by ſecular Pertons, how far effeyal. 

13 The Kings Penſions are not arreſtable, 


IO Conjundtfees. 

11 Liferenters by ConjunRfees have all theCaſuali- 
ries of Superiority. 

12 Terce. 

13 Services of Terces. 

14 Kenning ro Terces, 

15 The cffc& of Terces, 

15 The extent of Terces. 

17 Exceptions againſt Terces. 

18 Burthens of Terces. 

19 Liferents by the Courrtefie of Scotland. 

20 Publick Burthens. 


16 Several wayes of conſtituring Thirlage, 

17 Several Caſes in which Thirlage is nor confti- 
rute, 

13 The effe& and exrent of Thirlage. 

19 Tie import of ſeveral Clauſes of Thirlage. 

20 Inveta & illata, or tholling Fire and Water, 

21 Sequels. 

22 Miln-ſervice. 

23 Priviiedge of Milns. 

24 How Thirlage becomes extin&. 

25 In Multure, Seed and Horſe Corn, are to be de- 
duced, but no other expenſe of Labouring. 

26 Thirlage conſtitute by a Vaſſal, not effcRual 
againſt the Superior. 


ing down of the Damm, or Frof, 


1s local according to the Cuſtom of the (everal 
Places. 

7 What Lands are Teind- free; 

- _ Wight not be Feued after the Lateran Coun- 
cil; 

9 Telnds are not annexcd to the Crown. 

10 Teinds included. 


l I Ser. 


; 


71 Surrender of Teinds ro the King , and his 
Decreer arbitral for valuing and ſclling chere- 
of. 

12 Commiſſion for Valuation of Teiads. 

13- Annuity of Teinds. 

r4 The Rule for valuing Teinds. 

15 Benefices, 

;6 Decime debentur parocho. 

17 Conſent of the Chapter, Convent, or Prebend, 
how far requitir, 

12 Diminutjon of che Rental of Benefices, 

19 Conſent of Patrons. 

20 Tacks by Colledges. 

21 The preſent condition of Teinds. 

22 Drawn Tecinds. 
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23 Spuilzie of Teinds 2nd 1nhibicions, 

24 Rencalled Teind Balls, | 

25 The latereti of Biſbops ja their B 'nefices, 

25 The Incereſi of M:viſters 1n Benences 

27 Kirks patrimonial or parronar. 

28 Preſentation and Coliation, 

29 The effc& of Polleſhon as to Benefices and Sti- 
pends. 

30 Stipends allocat and unallocar. 

34 Teinds change as che Lands are in Graſs, Corn, 
or other Crop. 

32 Teinds are not debita funds. 

33 The legal Terms of Benefices and Stipends. 

34 The Avnar, 

35 Parronage, 


TITLE XIX, Tacks : where of Rentals, tacite Relocation, and 
Remowing. 


I He nature of Tacks. 

2 How Tacks become as real Rights, effectual 
apain!t fi»yulur Sacceſſors, 

3 Who may gravt Facks, 

4 How Tack: may be fer, 

s The Tenor o: Tacks: 

& The cffc& oi Obligements to ſer Tacks. 

9 Tacks become real Rights by Poſſeflion. 

5 _-_— in Wadlets afrer Redemption become va- 
hd. 

9 The cxtenrt and effe&s of Tacks. 

10 Tackſ-men in Fofſeſsion need not diſpure the 
Serter's Right, diiputing as herirable Propric- 
rar. 

11 The effe& of Tacks, whereof the Tack-Duty is 
payable ro Creditors. 

22 Tacks are good ative Titles for Mail's and Dy 
ties. 

12 The effec} of Tacks ſetto Huſbind avd \Vife, 

14 Kinds of Tacks. 

15 Reatak. 

16 The cf: cf Alsignations or Subracks of R:nma!s 
or other Tacks; 

17 Tac «ff:& cf Sub-tacks, as to Tutors ard Dona- 
£275. 

18 The effe& of kentiz'31n Court Buoks, or Rental 
Books only, 

19 The cndurance ct Rentals. 

20 The effe&t of Gralluims. 

21 How far Rentals become void by Alicnacion, 
Afſigoation,or Subtack, 

22 Defect of Subracks. 

23 Tack Relocation. 

24 How Tacks fall in Eſcheat. 


25 Tacks ſleep turing Ward and Nonrentry of the 
Serter, and aic v4iid againſt his Liferent-Eſcheat 

25 Tacks are ſiri(ti/5im?i jurts, and extend nor tO 
Heirs, or voluntary Afﬀignys, or Sebracks, or Re- 
moving, but when cxprett, except Tacks for Life- 
renc or equivalent. 

27 Tacks wirthour I} are null. 

28 How far Tacks to endure till a Sum be payed are 
valid, 

29 Ticks are null without a Tack-Dutry. 

39 Tacks are valid though nor exprething the Entry. 

31 Tenen:s muſt Jabour and ooc wafſt or open the 
Ground for any Minerals. 

32 Tacks become void by two years not payment 
of the Tack-Duty. 

33 Or fot nor finding Caurion to pay the Tack-duty 
bygone, and 1a cme to come, 

24 Or by the Tenenrs Renounciation, 


- 35 By contrary Conſent of both Parties. 


35 By Deeds contrary to the Tack. 

37 Or by Removing. 

38 Summary Removing wichout warning, in what 
Caſes. 

29 The old way of removing Tenents. 

40 Warning of Tenents to remove. 

41 The aQtive Title in Remorviogs, 

42 Exceptions againſt Removings not inſtantly ve- 
rified, are not receiveable c:]] Cautiou be found 
for the violent Profits, 

43 Dcfenics againft Removing and Replys therero. 

44 Violenc Profits. 

45 Succeedivg in the yice of Tenents removed. 


TITLE XX. Wadſetts: where of Reverſion, Regreſs and 


Redemption. 


1 Infefrments for ſatisfa&tion of Sums Principal and 
— ny =_ _ proper feudal Impig- 
norations confiſting with the Diſponer*s b 

2 The Nature of Waiſets, - EY 

3 The Nature of Reverſions, 

4 Kinds of Reverfions. 

s Solemmircics requiſir in Reverſions, 

6 Theeffett of Ciaules irritant fn Reverſions, 

7 Reverſjons ace (rift; juris. 

8 Kinds of Wadſers. 

s Proper Wadfſets. 

10 The cffc of Tacks after Redemption, contained 
in Reverfione, 

11 Improper Wadſets. 

12 Regrels, 

13 Diſcharges of Reverſions. 


14 Wadſets become legally ex:in by Declarator 
of expiring thereof,or by the Order andDeclarator 
of Redemption. : 

15 The Order of Redemption of Appriſings or Ad- 
judications. a 

15 The Order of Redemption by conventional Re- 
verſions. 

17 Premonſtian, 

18 Confignation. 

19 Declarators of Redemprion. 

20 The efte& of Declarators of Redemption, 

21 Defenſes againſt Declarators of Redemption. 

22 Requiſition, 

23How far otherRights may be teſeryed in Redemp- 
tions, or Renounciatlons. 


TIT 


/NDE X ofthe TITLES: 


TITLE XXI. Extindionof Infefiments: where of Refignation 
ad remanentiam, Recognition, Diſclamation, Purpreſture, 


and other Fendal Delinquences, 


I He form of Refignations ad remanextian. 
- 2. They may be by Procutators, of prop!i7s 

MA4NnouS. 

3 Inſtruments of Reſignation prove nor without a 
Warrant 1n writ. . 

4 Reſignations ad remanentiam, were valid whour 
Kegittrarion, till the year 1659. 

$s  Refignirions imply all Burthens by the Vaſſal af- 
fetting rhe Fee. 

6 Reſignation by him who hath no Right, with con- 
ſent of him who hath Right, how far effe ual; 

7 How far Superiors may not reje& RKeſignations 
ad remanentiam. 

8 How Infefrments become extin& by Succeflion as 
Heir, or fingulari titulo. 

9 The original of extin&ion of Fees, not by the Vaſ- 
ſals conſent, but by his Deed. 

to Recognirion by Alienation of the Ward Fee: 

11: Recogiition by Infefrments a ſe: 

12 Whether Recognition can be incurred by Deeds 
in minority, or on Death-bcd. 

13 Whether Recognition can be 1acurred by Sub- 
feudation, 

14 How farFcus exceeding the Half of the full Renc 
may ſub{Mt withcutRecognirion. 

15 In what Caſes other F-us of Ward lands, infer 
not Recognition; 

16 Recognition byAlienation,ls only of Lands clear- 
ly Ward, fimple or taxed. 

17 Recognirion js not incurred, unleſs the major 
part be alicnar. 


18 Recognirion is nct incurred by Aljenations to 
the Vaſlals apparent Heir. 

19 Whether Recognition be incurred by Alienati- 
ons on condition that the Superior conſent. 

20 Inhibition excludes notRecognition. 


21 Recognition is not excluded by the Vaſlals drun- 


keoneis, when he alicnar. 

22 How the Superior's Conſent may be adhibir to 
Alienations ro ſhun Recognition: 

23 How far the Kings Confirmation without a n9v0- 
damus takes off Recognition. 

24 How Recognition is taken off by bomo/ogation. 

25 Recognirion excludes all Infefrments, Tacks, of 
Servirudes, by the Vaſial's Deed without the Su- 
perior's Conſent or authority of Law. 

25 Servitudes by Preſcriptton are not excluded by 
Recognition. 

29 In Recoguirions who muſt be cired,and who may 
compear. ; 

28 The Title and Order in Declarators of Recognt- 
r108. 

29 Diſclamation, how incurred. 

30 Purprefture; how incurred; £ 

3i F<udal Delinquences adduced by the Feudiſi's 
for reſolving Fees: 

3? Atrocious Deeds againſt Vaſſals Fidelity to their 
Superiors reſolving their Fees, 

33 How far the Ignorance or Weakneſs of the Vaſſal 
excuſes, with other exceprions for the Vaſlal. 

4 Whether the Delinqueuce of theSubvaſlal infers 

Recognirion. 


TITLE XXII Preſcription. 


1 Reſcription difiinguiſhed and deſcribed. 
2 Uſucapion- 

3 The ſeveral times required to Ulſucapion or Pre- 
ſcription, by the Roman Law- 

4 R<quiſirs to Preſcription. 

$ Bona fides requiſit ro Preſcription. 

6 Whether he who doubtteth of hisAuthor's Right 
be in bona or mala fide. 

5 Evidences of mala fiaes. 

8 The Ticle requifit co Preſcription- 

9 The Motives indudive of Preſcription. 

10 Exception where Preſcription rovk no place by 
the Civil Law. 

11 The commonRule of Preſcription with us. 

12 The beginning of Preſcription of perſonal Rights 
with the extenſions thereof. 

iz Preſcription of Moveables. 

14 Preſcription is reckoned de momento in momentum 
per tempus Cont anuum : 

15 Preſcriprion of heritable Rights. 

16 Preſcription Is not exrended againſt che Right of 
Superiority. h 
19 Preſcription runs not for Tenents againſt their 

Mafters. 
18 Preſcription runs not againſt Minors, but there 
is no cxception of Mortifications ro pious uſes, 
19 Inour long Preicription bon2 fides 15 nor requit- 
ef1, 

20 The Titles r<quiſit 10 Preſcriptions of heritable 
Rights. 

21 This long Preſcription ſecures Wadſets, Infeft- 
ments for Security, Teinds, and long Tacks: 

22 How ſar Teinds can preſcribe, 


65.008 Preſcription extends to Patr onage and Of- 
ces. 

24 And to Thirlage and all Servirudes. 

25 This Preſcription excludes all Aion and ground 


of Reduction and Declarator, if the eſſentials of 


the Title appear. 

26 The ſeveral ways of interruption of Preſcription 

27 The way of [aterruption by King CHARLES the 
firft, as to ſpecial Rights of the Crown, by Letrers 
of publication. 

28 The annual Preſcription of the priviledge of ap- 
parent Heirs intra annum deliberands. 

29 The biennial rreicription of the preference of 
Diligences of the Creditors of Deiuns, to the 
Diligences of the Creditors of the Heir. 

30 Triennial Preſcription of Spuilzie, EjeRion, In- 
truſion, and Succeeding m the Vice, Mcrchants 
Comprs,Houſe-maills,and Removings. 

31 Lnuadrenxial Preſcriprion of the priviledge to 
reduce Deeds of Minors iztra quadrennium utile. 

32. Duinquennial Preſcription of Arreſtmenrs, Mi- 
nifters Stipends, Multures, Rents of Tenents remo- 
ved,and legal Reverſion of ſpecial Adjudications. 

33 Septennial Preſcription of old Appriſings, and 
Summons for Interruption. 

34 Decennial Preſcription -of lare Appriſings, or 

general Adjudications. 

35 Preſcription of twenty years of bolograph Bonds, 
Miſſives,andSubſcriptions in Compr-Looks,withour 
Witneſſes. 

36 No Preſcription runs in Minority, except Re. 

movings, Houſe-maiils,and Merchanc Comprs, 


&.% &} 
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TITLE XXII11. Aſſignations : Where of Arreit- 
ments , and Adions for making forth- 
| comme " , 


1 "I He ſeveral Conveyances of Rights 
T 2 What Rights are not cranſmiſſible, 

3 The riſe of Aſſignatlons. 

4 The tenor of Aſſignarions. 

s The Conveyance of blank Bonds, ec. 

6 The riſe and eftc of incimarions. 

7 The ſeveral wayes of [ncimarion. 

8 What Afſfigna are perfeRted by Poſleſſion, 
withour other Intimarion. 

9 Other ſupplies of intimatlon. 

10 Intimarions ro more corres debendi- 

11 letimation is not neceſſary to Rights regiſtrar for 
publication, as Reverſions, &c. 

12 -Nor to Orders of Merchants, 

13 Nor to judicial Aſſignarions, by Apprifings,cc. 
14 Nor to the legal aſſngnation, jare mariti, by 
Marriage. Ws. | 
15 Nor againſt the Cedent's Heirs or Executors, 

even though Creditors. 

16 To what Rights Aſſignations exrend- 

15 Affignations carry Inhibicions following on the 
Rights aſhgned, albeir not expreft in the Aſſig- 
nation. 

13 In what Caſes the Cedents Oath proves againſt 
his Aſtigny. 

19 Aſſignarions incimat before the Cedent's Death, 
gives ſummar Execurion without Confirmarion. 
20 Ali Exceptions againſt Cedents before Intimation 
are rclevanrt againſt Aſſignys to perſonal Rights, or 

Tacks. 

21 The effe& of Back-bonds, Diſcharges, or Aſſig- 
narions of Diſpoſirions before Infefrment, oraAp- 
prifings during the Legal. | 

22 Aſhenys by. Tutors have no Execution till the 
Turor-Counts be made, 

23 How far Aſfignys ro mutual Contratts, may be 
debarred rill performance of their Cedenr*s part. 

24 Arreftment may be granted by all Judges, Supe- 
rior or Inferior, atd how far they are effeQual 
before other Courts. 

25 Theeffe& ofArreſtments made in the Debitor's 
own hand. 

26 Arreſtment isPerſonal,and doth not burthen the 
Saucceffors of him in whoſe hands It is made, bur 


- bs valid againſt the Succeſſors of the Debiror. * - 
25 Arreſiment is nor effeRual for, or herl- 
table Sums by Infefrmenr, bur the ſame, 
= made moveable, or any other moveable 


28 Kents or Annualrents are alwayes arreſtable. 

29 The effc& of Arreſtmenrt of Rents, Annualrents, 
or other Sums, laid an before the Term of pay- 
ment. | 

oy effeR of Arreſtmenr laid on in the hands of 

aQors- : | 

31 Arreſiment extends only to the Debrs, due by 
him in whoſe hands it was laid on, 

32 Arreſtment makes the Subje& liriglous. 

33 The Order and Tenor of loofing Arreſiments. 

34 In what Caſes Arreſtments laid on for Sums due 
y Decreers, are looſable or nor. - 

35 Theeffe of loofing Arreſtwent. 

35 The order of ARions for making foorthcoming- 

37 Exceptions in the Aﬀions for making foorth- 
coming- whe 4,-o 

38 The effe& of Arreſiments for making moveable 
Goods foorthcoming. 

39 The effe& of Arreftment of Sums- 

40 He tro whom payment is made after Arreſtment, 
Is lyable to reftore- | | 
41 The Oath of Parties in whoſe hands Arrefiment 

is made, muſt condeſcend ſpecially what they chen 
owed,and when they payed, | 
42 The Decreer for foorthcoming doth only 
transfer che Kight to the Arreftcr of the Goods, 
or Sums arreſted- 
43 Bur Aſſignarions do transfer the Right when in- 
rimat, without farther Diligence, and (o is prefe- 


rable to all Arreſtments, and reſpeR is 
bs ro Ln if expreſt in the Incimg- 
tion, 
It the Arreſcment be prior to the Intimation, i 
% preferable, not failing Diligence. ' 
45 How Affignations are completed'by IntimatE- 


on, Citation, Charge, Poſleſſien,or Corroboration. 
45 The preference of Arreſements in Comperitl- 
on- 


TITLE XXIV. Diſpoſttions : where of Reſignations 
in favorem, Appriſings, and Adjudications of 
real Rights. 


1 Iſpofirions of Property carry virtually all lef- 
ſer Rights. ; 
2 How fupervecning Rights, belonging to Authors, 
belong to their ſingular Succeſſors, 
3 Diſpobrions deſcribed. , : 
4 How Diſpofirions are accompliſhed In Equity. 
$ How by the Law of the Romans, and other civil 


Narions. 

6 Pofſeftion accompliſheth real Rights. | 

7 _y of Moveables is preſumed from Poſſe(- 
100- 


8 Refignarion is fevorem. yo 41 
9 Diſpofirtions or Affignatrions.by thoſe who have ng 
lg with conſent of thoſe who have, how 
_ far effec ual. _ Fe _ 
10 Procuracories or infefrments efignarion,afrer 
— Poſſeſſion by Charters, need not be 
pr . ; a "ns bb. EEE _ - x 
11 Infefrments on Refignarion carry any leſſer xighe 
in the Di WE cen; 
12 The 
rior, before lafeftmenrt follow thereon. 


* 


13 Superiors are not obliged to receive the (ingular 
Succeſlars of the Vaſlals after expedec, 
though ir bear to the Vaſſals Heirs and Afſignys- 

14 Appriſings can only proceed on liquid Sums. 

15 Apprifings reach all heritable Rights, though 
not provided to Afſignys. 

- x6 Apprifings carry alt perſonal Rights without In- 
rimation. ; : 
19 The riſc of Infefrments upon poſterior Appriſ- 

ings. 

18 Infefrmenrs may be obrained ſummarly, upon 
Appriſings after the Debror's Dearh- 

19 The cffe& of Appriſings as ro Non-entry, Ward, 
and Lifercnt-Eſchear. : 

20 The Deroungiaion whereupon Appriſings fol- 
low, rendess the mattar licigious, and excludes 
poſterior voluntary Rights: 

21 Compeciciag of A pprifipgs- 

22 The effe& of Appriſings at the Inſtance of Su- 

iors agaiuſc chejr gwy. Vaſlals, _ ; 

23 The effe& ofAppriſfings ast0 Removings, &Mallls- 
and Duties: 

24 Allowance of Appriſings- "'M | 

25 Whether Superiors muſt receive Appriſces, 
not inſtruRing their Authors Righr. 

26 The quantity of the year's Rent due to Supert- 
ors tor cntering Appriſees. : ; 

27 What courſe 1s competent again contwnacious 
Superiors. 

28 The legal Reverſiog of Appriſings. 

29 Appriſcrs may uſe other Diligence for their pay- 
ment, though che Appriſings were expired. 

30 Nu!l:cies of Apprifings: 7 ; 

31 Modification of exorbjrant Pegalties in Apprif- 


ings. 
32 Appriſiog ſuſtained wichout a Charge for the 
Sum. 
Appriſing ſultained, though rhe Letters and 
DG were blank as to the Lands, the Me{- 
ſenger who denounced, being Judge ro the Ap- 
pryfing, in'which they were filled up, which was 
a more ſolemn Execution. 
34 An Apprifing ſuſtained without praducing «he 
Lerrers of Appriſing, being long before, bur the 
- Juſtruftions of the Debt were found necedlary to 


TITLE XX V. Confiſcation : 


INDE Xifthe TITLES, 


be produced within Preſcription, : 

35 An Appriſing ſuſtained, chough by Diſpenſation 
at a privat Place, and the Court of Apprifing ad- 
journed. 

36 An —_— of Rights generally, preferred 
co a poſterior Appriſing of the Right 1n ſpecial, 
being an Annualrene, 

37 Appriſings become extin& by Payment,and the 
Debirors Right revives without new Iaveſticure. 
38 Inwhas Caſes Appriſers muſt pofſels, and how 

they are countable, 

39 What Akerations in Appryſings are! introduced 

þ by the AR of Parliament 1661. cap. 62. 48 to the 
indurance of the Legal, and coming in pars paſſu, 

40 Now Apprifings coming in the Perſon of the 
Debitor's apparent Heir, are (atisfiable from him 
or hisTruſtees, 

41 How Apprifings agalaſt Pazties charged to enter 
Heir, arc redecmable. 

42 Legals run not againſt Minors. 

43 Appriſers continuing to poſſeſs afrer the Legal, 
can uſe no other Dilig-nce, but the Sums 2:< 
thercby ſatisfied, though a part of the Land: +»; 
evidted, the reſt being worth the whole Sun 

44 The riſe of Adjudications. 

45 The Form of Adjudications on Revounciatl hs 
to be Heir. 

45 Why Adjudications paſt at random,and thc £.../- 
judgers may now be pur to infirut ſame Intere;i 
10 the Debitor. 

47 Whar Rights are affe&ed with Adjudications. 

48 Superiors muft receive Adjudgers, paying a 
years Rent, unleſs they pay the Creditor, and then 
the Superior will haye no years Renr. 

49 How Adjudications are redeemable; 

50 Adjudications may be for the apparcnt Heir*s 
own Debt. 

31 How Adjudications become extiv&. 

52 The form and effeR of Adjudications to perfe& 
Diſpobirions. 

$3 The form and effec of the partial and total Ad- 
judicatiqns introduced by the A of Parliament, 
September 6. 167 2. 


where of $8 ingle- 


Eſtheat , Liferent-Eſcheat > Shipwrack, , Waith-goods, 
Trea ſure , Forefauliure, Baſtardy , and Laſt- 
Hei r, 


1 T= Tenay of Leccers of Horning, 

2 The Exeacuions of Horning muſk bear the 
Party charged perſonally,or at his Dwelling-Houſe 
deſigned. 

3 The Execution at the Dwelling-Houſe muſt bear 
fix Knocks at the moſt patent Gare, becauſe the 
Meſſenger could gerno cntry. : 

4 The Knocks muſt be audible, that choſe within 
may hear. 

s If the Meſſenger get entry, the delivery of a Copy 
to any of the Family,is ſutficicat wichourt Knocks, 
and ruſt be o expreſs'd. 

6 The Dayesrequiſir for the Charge beyond theWa- 
rer of Dee. | 

5 The Denounciation muſt be againſt the Party,and 
" = Mercat Croſs of the Juridifion where he 

wells. 

8 The Denounciations muſt bear three Oyelles, or 
rhe cquivalent. 

9 The Exccution muſt bear three blaſrs of che Horn. 


10 The Execution muſt be ſramped. 

1x The Hornivg muſt be regiſcrat, and how: 

12 Denocunciation after ſatisfation, hath no effec, 

13 The effe& of general Letters of Hornlog. 

14 The Order and Efc& of Relaxation from the 
Horn. 

15 The Siogle-Eſcheat and extent thereof. 

16 How far the Denounced®s Debrs or Deeds, affect 
his eſcheat Goods. 

17 Gifts of Eſcheat, and preference thereof. 

18 Gifts of Eſcheat nor expreſſing the particular 
Horning whereon they proceed. 

19 Gifts of Eſcheat, though bearing Goods to be ac- 

. quired, exrend but to thoſe acquired within a year 

. afrer the Gifr, 

20 Elcheats within Regality. 

21 In what Caſes Gifts of Eſcheat are held fimular. 

22 Who mnſc be called in the general Declarator. 

23 The Titles and Tenors of gencral Declarators, 

24 Exceptions againſc general Declarators. 


25 pe. 


25 Special Declarators of Eſchear. 

26 Liferent-Eſchear. 

27 Confiſcation of Trealures, Watch, or Shipwrack- 
Goods, 

28 Forefaulrure. 

29 Several kinds of Treaſon by Statute. 

30 Forefaulture confiſcats withour the burthen of 
theDedcs, or Infefrmencs, not confirmed by the 
King. 

31 _ far Feus are effeual againſc Forefaulcure, 

32 How far Tacks of forcfaulc Lands are efteRual. 
3 Fore@aulture by a reſcinded AR, was burthened 
with rhe Debts and Deeds of the Rebel, : 

34 Forefaulcare, when, and how it may procced 1n 
abſence. 

35 How far the Perſon of the Rebel gives Right to 
the Fiſk. ; 

36 The cffc& of Forefaulture of apparent Heirs. 

37 In what Cafes Forcfaulure diſhabilirars. 
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38 How far the Forefaulture of apparent Heirs may 
be exrended. K 

39 Explanation of the AR of Parliament 1594. cap. 
202. 1wporting burthening of Forfaultures with the 
Debts and Deeds of the Rebel. 

40 Forefaalture is not reducible upon anvNullicy,but 
only by way of grace, , 

41 How far Forcfaulrure takes effe& without De- 
clarator, : 

42 Whar Children are lawful, and what Baſtards. 

43 Declararor of Baſrardy. 

44 The effe& of Baſtardy, as to Succeſſion. 

45 Legitimarion and effe&s thereof. 

45 How the Debts and Deeds of the Baſtard affe& 
his Eſrare. 

47 wuitimus beres, and the difference thereof from 
Baſcardy. 


TITLE XXVI. Succeſſion, 


L 7 Hether in equity there be a Rule in Suc- 

ceſſhon- 

2 Thar Rule is the expreſs will, or preſumed will 

of the Defunt. 

» The ficſt Degree of Succeſſion by the preſumed 

vitl of Defundts. ; | 

4 Whether in cquity,there be Righc of Repreſenta- 
tion. 

Fallivg Deſccndents, Aſcendents ſucceed in equity; 

F Failing boch. Brothers aud Siſters ſucceed, 

5 Falling choſe, the neareſt agnat ſucceeds. 

$ The Succeſſion of cogrars. 

g The 7ewilh Succeſſion, whereby all the Sons ſuc- 
ceed, and exclude the Daughters, and the eldeſt 
San hath a double Porciop- | 

x0 Fathers could nor prejudge the primogeniture of 
their eldeſt Sms, : 

13 By che Jewith Succeſſian, failing Deſcen1ents, 
the ſ\nherirance paſſe:h ro Brertr-en;3 and theſe 
failing, to Father's Brerareo; and failing theſc,to 
the nearetr Kinſman. 

12 Whether inthe 7ewi/h Succeſſion there be Right 

of Repreſenrarion. | 

13 Wiiy no Females bur Daughters, ſucceed among 

the Jews. 

14 Why Parents ſucceed not amongſt the Zews- 

15 Succeſſion among(t the Romans was firſt by Te- 
ſramear. 

16 If there was no Heir inſtiture by Teſtament, the 
ancient Roman Law called all the Children of the 
Family anjori5familiat, malc and female, (not cx- 


cepting adopted Children) to ſucceed. 
15 Theſe failing,the neareſt agnats,(bur no Parents) 
thereby ſucceed. 
18 The Roman Succeſſion by the pretorian Law. 
19 Their Succeſſion by Juſtinian*sNovel Contticuri- 


on- 

20 In Feudal Succeſſion, the firſr Rule is the expreſs 
will of the Party by the loveſtiture. 

21 The next Rule is, the conje&ured Will, accor- 
ding to the nature of the Fee, 

22 Primogeniture now eſtabliſhed by common cu- 
ſrom, in Feudal Rights. 

23 Sacceſsion in Scotland, is wholly different in 
Moveables and Immoveabies. 

24 The ſeyeral Degrees of Succefsion in Moveables. 

25 Succeſsion in hericable Rights. 

26 The difference betwixr the two Succeſsions. 

27 The priviledge of Heirs, nor to be prejudged by 
their Predeceſſors Deeds on Death-bed. 

28 Whar is cſ{timat Death-bed, 

29 Againſt what Righes Death-bed is exrended. 

30 Death-bed annuls no Deeds for Cauſes onerous. 

31 Diipoſirions in Teſraments, are as on Death-bed. 

32 Annus deliberand;. 

33 Kiads of Heirs in Scotland. 

34 No place for Adopred, or Cognats in Succeſsion 
wirh us. 

35 Parents ſucceed to their Children, and exclude 
the Parents Colaterals, or thoſe repreſenting the 
Collaterals- | 


TITLE XXVIL Hers. 


I A Tn Heirs may purſue Exhibition ad de- 
k liberandum. 

2 They may defend their Predecefors Rights and 
Poſleſfions, being called, or compearing for their 
Intereſt; and their Executors hive Right to the 
Rents of thoſe years they were apparent Heirs. 

3 The Aliment of Heirs from the Donatars, and 
Liferencers. 

4 Heirs not emtered have the benefit of Clauſes, 
—_— by nature import,they ſhould not be aRual 


$ Heirs have Intereſt in all Rights granted to their 
Predeceſſors, though not mentioning Heirs, which 
are nor excluſrye of Heirs, by their Tenor and Na- 


rure. 

6 Helrs have the benefit of all Rights heritable, by 
Deſtmarion, or having a fururecradt of Time after 
the DefunA's Dearth. 

7 Heirs have Right ro Moveable Heirſhip, orOblige- 
menrs forSums wherein Execurors are excluded. 

$3 Heirs of Line, arc Heirs generally; their intereſt. 


9 Kelrſhip Moveable. 

30 Heirs of Conqueſt, their Intereſt, 

1x Heirs Portioners, their Incereft, 

12 _— -Male, ofTailzic, and Proviſion,their lnte- 
reſt, 

13 All Heirs are lyable paſ5iv8 for the Defund's 
Debr, but not ig the ſame way. 

14 Heirs-portioners, how far lyable ? | 

15 The effe&s of different Proviſions, or Obligati- 
ons by Defun&s, in favour of divers Heirs-porti» 
oners. | 
16 Heirs not being Portioacrs, nct ſubſtirace in 

Bonds,arc lyable ix ſolidum. | 

17 The Order by which Heirs are lyable paſs3v+,and 

may be diſcuſs'd,. | ' 

18 Heirs of Tailzie repreſent not the DefunR, in 
Obligations contrary to the Terms of the Tailzie, 

19 Heirs of Marriage may quarrel their Predecefſors 
Deeds, being meerly gratuitous in their prejudice, 
but not ſuch as are onerous, or rational Deeds, 


20 Helr 


20 H:irs haviag the benefic of Diſcuſſing, may pro- 
pone the Exception, That all Parties having Inte- 
reſt are nor called, without inftruRiog the Righc 
whereto they may ſucceed, 

21 The Exception of the order of Diſcuſſing, Is not 
ſuſtained without condeſcending on the Heritage, 
whereunto the anterior Helr may ſucceed: and 
what Diſcuſsing Is. 

22 The order and effe&t of a general Charge to 
enter Heir. 

23 The Order and Effe& of aſpecial Chargeo en- 
cer Hcir. 

24 Rcnouncialion co be Heir, its Order and EffeR. 

25 The Entry of feirs general, and effeQs thereof. 

25 The Entry ofHcirs upon Precepts of clare conſtat. 

27 +> ily of Heirs by Heſp and Staple within 
Burgh. 

28 mm of Heirs by Brieves out of the Chancery. 

29 To whom thoſe Brieves are dirc&cd. 

30 The manner of citing the Inqueſt, and proclaim- 
ing the Brieve. 

31 Exceptions competent againſt Members of Inqueſt 

32 The appareut Hcir's Claim. 

33 Exceprions againſt the Claim. 

34 Firſt Head of che Bricye. 


TITLE XXﬀVII. 


I Eſtio pro herede deſcribed. 

2 The time when this paſsive Title was in« 
troduced. 

3 The Reaſons of introducing it. 

4 The latitude uſed in this Title. 

$s This Title not competent after the Intrometters 
Death, or where there was any colourable Title. 

6 Behaving as Heirs « om qr with Heirſhip, 
only competent againſt Heirs of Line. 

7 Intromiſzion of Tutors or Curators infer not geſti- 
onem againſt che Pupils or Minors, 

$ Caſes inferring geſtion by Intromiſsion with the 
Heirſhip-moveables. 

9 Exceptions againſt this member of the Title. As 
firſt, che Purſuer muſt- inftru& rhac rhe Defun& 
was eirher Baron, Prelar, or Burgeſs, by Infeft- 
ments of Lands, or Annualrents. 

10 The 2. Defenſe againſt Intromiſsion with Helr- 
ſhip Moveables,and vitions Intromifsion, That the 
Dctun& died Rebel, and his Eſcheac gifted before 


INDEX of the TITLES. 


35 Theſecond Head of the Brieve, 

35 Thethird Head of the Brieve. 

37 The fourth Head of the Brieve, 

38 The fifth Head of the Brieve. 

39 The fixch Head of the Brieve. 

40 The ſeventh Head ofthe Brieye. 

41 The Service. 

2 The Retour. 

43 ReduRion of Retours by aGreat Inqueſt, 

44 ReduRion thereof otherwile; 

45 ReduRtion of Retours, how: competent. 

45 —— va our of the Chancery to Superiorsto 

ofeft. 

47 Suſpenſions of the Precepts,and the Reaſons come 
perent therein. 

48 The Certification of the Loſs of the Superiority, 
during the Life of the Superiors diſobeying. 

49 Further Reaſons of Suſpenſion of theſe Precepts. 

5o Whether the Perſons neareſt at the DefunR's 
Decea(s, may be entered, where a nearer is #* (pe. 

51 Who are Feers of ConjunR-Fees, or Proviſions 
ſubſticute. 

52 The Intereſt of Heirs of Proviſion, and import 
of Clauſes of Conqueſt, in Contratts vf Mariage. 


Behaving as Heir, 


intenting the Credicor's Purſuir. 

11 The 3- Defenſe, Thar the apparent Heir 
intromerted,by a Gift ro himſelf,or to his behooſe, 

12 The 4+ When Movcables belonging toa Defun 
remain in his Houſe, whereunto his apparent Heir 
hath Right by Infefrmenr. 

13 Geſtion by intromettiog with Lands, Teinds,or 
Tacks, wherein the Intromertter might be Heir. 

'x4 Defenſes againſt this member. 

15 Geſtion by latrometting with the DefunR's Char- 
ter Cheſt, 

16 Item, by intromiſsion with Sums due to the De- 
fun, or doing any Deed, that may tranſmir the 
DefugR's Right. ; 

17 This paſive Title excluded,unleſs eſtabliſhed in 
the Bchaver*s Liferime. 

18 How far Heirs Portlogers,behaving as Heirs are 
lyable, and whether —_ as Heir excludes 
the benefic of Diſcuſsion and Relict competence to 
Heirs aQually cnterivg. 


TITLE XXIX, Lucrative Succeſſors. þ 


I { byy riſe of this paſsive Title; 
2 It rakes place though the Diſpoſition bear 
Cauſe onerous, unleſs It be orherwiſe inſtruſed- 
3 Itis extended to Diſpoſirions in Contracts of Mar- 
riage, in ſome Caſes. 
4 Lucratiye Diſpoſirions of any part of the Heritage 
infer this paſsive Title, 


TITLE XXX. Execntory 


$s This Title is extended to Diſpofitions made to 
Oyes, though then not immediar apparenc Heirs; 
but not to Brothers, though none then nearer. 
6 Whether it ſufficeth to iofer this Ticle,that the In- 
fefrment was after the Debt; or if che Diſpoſicion 
whereon theInfefrment proceeds,muſt alſo be after; 
7 Caſes in which this Title takes no place. 


: where of Teſtaments, Codi- 


<ills, Legacies, ReliF*s part, Bairns part, Dead's 
part, Confirmations, and Office of Exe- 


cHory, 


I T He Romans carefulneſs to preſerve the freedom 
of Teſting. 

2 The ancient form of Teſting amongſt the Romans. 

3 The modern form of Roman ſolemn Teſtaments: 

4 Their nuncuparive Teſtaments; ' 

$s Their military Teſtament: 

s Requiſirs for Koman Teſraments. 

7 How far Sons #n familia could Teſt. 


8 Perſons who could nor Teſr: 

9 Perſons who could nor be inſcitute, or ſubſrirure. 

10 Reſtri&ion of the freedom of Teſring, in favour 
of Children. 

11 The Legiccimes of Childres. 

12 The Falcidian Portion. 

13 The difference of the Legirtime and Falcidlan, 


14 The 


, 14 The Trebellianica, 

15 Fideicommiſſa * 

15 Codicills. 

17 Inititution of Heirs, 

18 Subſritution. 

19 Subſricurions vulgar and puptllar. 

20 Legacies. 

21 Legacics are void if the Legarar dic hefore the 
Teſrator, or if the Teſrament be void;unleis there 
be therein a codiciliar Clauſe. 

22 The Kinds and Effetts of condicional Legacics, 
or Fiaricemmiſsa. 

23 Special Legacies 

24 Conditions adjetted to Legacies inFideicommiſſics 

25 The Invenraty. 

26 Collation. 

29 Fus accveſcendi- 

28 The Power of Teſting with us may be reſtri&ed 
by Contra or Paction. 

29 It is reſrrited ro Moveables, and extends ro no 
hericable Righr. 

30 Whercin the Office of Execurors conſiſts. 

31 The neareſr Agnats are Succeſlors 1n Moveables 
ro the Inreſrar. 

32 The line of Succeisjon in Moveables. 

33 The Nomination of Exccurors, and Codicills., 

34 Solemniries requiſi; in Teſtamenrs wich us, 

35 The Efeetts of Teſtaments made abroad. 

35 Verbal Legacies. 

37Theſower of Teſting is comperent roMinors having 
Curators, without their Conſents, and to Wives 
without their Huſbands Conſent: but not roPupills, 
Idiors,or furious Perſons. 

38 Legacies with us. | 

39 Legacies and Donations mortis cauſi are propor- 
tionally abated if they exceed Dead's part. 

40 Whether ſpecial Legacies will be ſo abated- 

41 The EffeR of Legaciesof things nor in the power 
of the Teſtator. 

42 The Effe& of Legacies left ſeverally, 

43 The Reli&'s part of the Execurory- 

44 The Bajrns part. 

45 What Forisjamil;ation Is. 

45 Collation by our Cuſtom: 

47 Sums bearing Anoualrent without Clauſe of In- 
ſefrment, fall in Executory as to the Defun& and 

his Children, bur nor as to the Reli&. 

43 Heirs have no benfit of che Bairns part, except 
they renounce in favour of the remanent 
Bairns. 

49 If there he but one Child anforisfamiliat , the 
ſame is both Heir and Execucor, and has the full 
Bairns parr. : 

go The Executory is divided as it was at the De- 
funR's Death, and the time of the Confirma- 


rion. 
$1 The intereſt of the neareſt of Kin. 


INDEX of the TITLES: 


$2 Dead's part. ; | 

53 Tae intereſt of Execntors nominat, and Bative. 

54 The Order of coofirming Execurors. 

$5 How Executors nominat in Fngland are admit- 
red here. 

$5 Licences to purſue. 

57 Exccutors intercfc, as to the Rent the year the 

D<funt died. : | 

$8 Exccutors have Right to Steel5ow Goods: 

59 Co-cxecutors ard their power. 

60 The Effet of Executors Aſsignations before Sen- 

rence, 

61 Executors ad noz execute. 

62 Executors a4 omiſia & male appretiata. 

63 Exccurors Creditors. 

63 How far Executorsare lyable paſsiv8,and of their 
Dilizence. | 

65 The Rclicf berw)xt Heirs and Executors, 

65 How Ex.cutors rray ſafely pay Creditors. 

679 What time Executors have to do Diligence, be- 
fore they be lyable to Creditors. , 

68 All Executors, and Creditors, doing Diligence 
within fix months of the Defunt*s Death, come 
in pars paſſu. : 

69 After fix months , Creditors come in according 
ro the prioriry of their Diligence, 

70 Exccutors paying Relid&s, Bairns, and Legarars, 
afrer fix months, and before Citation of Credi- 
rors, are ſecure; and the Creditors have only Re- 
petition againſt theſe. 

71 Executors after obtaining Bond or Decreer, are 
not in pleno dominjo of the Defun&'s Goods : not 
do they fall under the Execuror's Eſcheart, bur the 
Defun&'s Creditors are preferable to the Exccu» 
ror*s proper Creditors. 

72 Ex«cutors may pay priviledged Debts, at any 
time. 

73 Arreſtmenrs hinder the Exccutor to prefer any 
Creditor. 

74 Compenſation is not competent to the Defunit's 
Debitors, upon Debts due by the DefunR, afſign= 
ed after the Defun&'s Death, 

os Exoneration of Executors. 

75 Exhauſting of Execurors, how commperent. 

77 The Diligence neceſſary to liberat Ex <curors 2 
Executors are not obliged ro depone upon rheir 
Knowledge of theDetun&'sDebr,exccprt as to their 
own Share. 

72 = far Co-executors are conveenable ſeve- 
rally. 

80 Executors ſurviving, are not lyable for the Share 
of the deceaſscd in fo far as they executed the Te- 
fiament, and lifred thelr parr. 

81 Executors are lyable for the Inventary, withous 
proving their Intramiffion. 

82 Where Teſtamenrs are to be confirmed, 


TITLE XXXI. Vitious Intromiſcion. 


I Vw Intromiffion only a paſsive and no 
ative Tire, even againſt other vitious In- 
trometrers, without Aſignation from the Cre- 


diwors. 

2 Vitious Intromifion is the moſt exrenfive pal- 
ſive Title, reaching not only thoſe who migh 
repreſent the Defun& , bur all other Intromer 
rers. 

3 The reaſon of the large extent of this Title. 

4 All vicious Intromerretsare lyable in ſolidum,and 
convecmble ſrrer ally, 


$s Whether virions Intromifslon be competent by 
Exception ? 

s Virjous Intromiſslom ſuſtained generally, without 
che Purſuer's Condeſcendence. 

9 Virious Intromifsion is only competent to Credl« 
tors. 


$ _ far vicioas Intromifsion maſt be aniver- 


6 Virloas Intromiſfion is excluded, if Fxecurors were 
confirmed before Citation, though after the Inv 


tromusions 
10 Whe- 


w_ 


-— 0 


INDEX oftleTITLES: + 


Whether E xecut ors Creditors, being confirm- 
* exclude virious Intromiſsion purſued there- 
after, 

1x How far Confirmation of Executors, although 
afcer Citation , excludes vitions Jntromiſ- 


ſion. 

12 Super-intromiſsion- 

13 Vitious Intromiſsion how far excluded by Gift 
of Eſcheat and Declarator. 


14 Virious Intromifsion is excluded,by any colour- 
able Title, though defeQtive. : 

1s The Cuſtom of England as toTntromiſsjon. 

16 Virious Intromiſfsion ſapit deliftum, and is only 
competent againſt Intromerrers themſelves during 


their life, : 
19 How far vitious Intromiſsion 1s cxcluded by ac- 


quiriog bona fide? 


Deſeription of Law. 


Divine Law. 
Reaſon. 
Conſcience. 
Equity. 
Moral Law. 
Poſitive Laws of God. 
Judicial Law. 
. Law of Nations, 
Civil Law. 
12. Feudal Law. 


13. Canon Law. 
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4. The Reaſons of Humane Laws. 
The Law of SCOTLAND. 
Whether Law may be handled as « 


Deſcription and diviſion of Juſtice. 15. 
I'6, 


Common Princples of Law. 


Rational Diſcipline ? 


. Three Common Principles of Equity, 


and three of Poſitive Law. 


. Obedience. 
. Freedom, 
. Ingagement, 

. Deſcription and diviſion of Rights, 

. Method of the Civil Law, and the 


method here propoſed, 


— 


. 
— 


T7 Deſign being to give a Deſcription of 


SEL the Law and Cuſtomes of SCOTLAND, 
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Judicious , 


ſuch as might not only be profitable for 
Judges and Lawers, but might be pleas 
ſant and uſeful to all perſons of Honour 
and Diſcretion; Idid reſolve toRaiſe m 

Thoughts and theirs, to a diſtin& Conſt- 
deration ofthe Fountains and Foundations 
of the Peculiar Laws of all Nations, which 
Common Reaſon makes Intelligible to the 
when plainly and orderly 
propoſed 5 And therefore, have always 
in the firſt place ſet forth, that Common 


Rule of material Juſtice, by which Mankind ought to Govern themſelves, 

though they had no Poſitive Statutes or Cuſtomes z and then ſhewing how 

theſe are thence Introduced. I have' therefore choſen the Method I thought 

fitteſt for this Purpoſe , andthe Terms moſt Intelligible in common uſe; and 

have as much as I could, forborn the Terms of Art. No man can be a knows, 
- - 


ms 


ing Lawer in any Nation , who hath not well pondered and digeſted in his 
Mind , the Common Law of the World , from whence the Interpretation, 
Extenſions and Limitations of all Statutes and Cuſtoms muſt be brought, 1 
have therefore begun with the Common Principles of Law , and thence 
have laid down the Method I follow, and have Explained the general Terms, 
commonly made uſe of in Law. | 

There is no Term of which men have a more common ( but confuſed ) 
apprehenſion , than what Law is. and yet there be few Terms harder to be 
diſtin&ly conceived or deſcribed. The cleareſt Conception of it I can find, is 
thus; 

i. Law is the Ditat of Reaſon , determining every Rational Beeing 
to that which is congruous and convenient for its Nature and Conditt- 
on 3 this will extend to the determination of indifterency of all Rational 
Beeings. 

God Almighty, though he be accountable to , and controllable by none, 
and ſo hath the abſolute freedoni of his Choice 3 yet doth he unchangeably 
determine himſelf by his Goodneſs, Righteouſneſs and Truth, which therefore 
make the Abſolute, Soveraign, Divine Law : The ſame is alſo the Law of all 
Rational Creatures , by which they ought to derermine and rule their free 
Adions 3 but the congruity and conveniency of their Nature affords them 
other Didates of their Reaſon , which quadrat not with the Divine Nature; 
fach as Adoration, Obedience , common to Angels and Men. And Reaſon 
doth determine Mankind yet further from the conveniency of his Nature 
and State, to be humble, penitent , careful and diligent for the preſerya- 
tion of himſelf and his kind 3 and therefore to be fociable, and help- 
ful, and to do only that which were convenient for Mankind to be done, by 
every one in the ſame condition, whereof the Rule 1n the Goſpel is an excel- 


lent Telt, 
uodtibi fieri 20n vis, alteri ne feceris, 


Thence alſo are the three Common Precepts in the Roman Law, Honeſte 
wivere, Alterum non ledere, Sunm cuique tribuerez All which are evidently the 
common Intereſt and Advantage of mankind. 

This is that Eternal Law which cannot be altered , being founded upon 
an unchangeable Ground, the congruity to-the Nature of God , Angels and 
Men ; and therefore God cannot deny himſelf, or a& unſuitably to his Di- 
vine PerfeCtions : And therefore it is faid , Shal/not the Judge of all the Earth 
do juſtly > And that it is impoſſible for God to lie ; Not by any fatal neceſſity, 
as if he had not power and freedom enough, but becaule his Goodneſs, Ju- 
ſtice and Truth, are as certain by his free Choice, as are his Omnipotency and 
Soveraignty. | 

This is alſo called the Law of Nature , becauſe it ariſeth from the con- 
gruity or conveniency of Nature , and thence is known by the Light of 
Nature. 

2. Correſpondent to theſe Diftats of Reaſon, wherein Law conſiſts, which 
are in the Underſtanding z There isan Inclination in the Will to obſerveand 
follow theſe Dictats , which is Juſtice: and therefore it is deſcribed , Cor- 
ſtans &- perpetua voluntas ſuum cnique tribuendi, where, by the Will , 1s not 
underſtood the Faculty, but the Inclinationthereof, determined by the Law, 
to give every one that which the Law declareth to be due; and it is divided 
into Diſtributive and Commutative Juſtice. 

Diſtributive Juſtice , is the Inclination to retribute Rewards to the Virtu- 
OUS, 


Cammon Principles of Law. | 3 


ous; and Paniſhments to the Vitious, proportioned to their aCtings , which 
is now almoſt wholly devolved upon Publick Authority 3 little remaining, 
but Ircouragement and Praiſe tothe Virtuous, and Diſcouragement and Diſ- 
countenance to the Vitious. | 

Commutative Juſtice , is the Inclination to give every man his Right 3 
and though the Name is taken from the Interchange of private Rights, yet 
it reacheth to all Preſtations , which are not by way of Reward or Puniſh- 
mente. | 
There being nothing here propoſed but the private Riglits of Men , it 
is only requiſite to conſider the Laws by which private Rights are Con- 
ſtitute , Conveyed or Deſtitute , and theſe are either Divine or Humane. 

. 3. Divine Law is that mainly which is Written in Mans Heart , according 
to that of the Apoſtle, For when the Gentiles who have not the Law, ( to wit, 
writteninthe Word ) do by nature the things contained in the Law , theſe are a 
Law unto themſelves , which ſheweth the works of the Law written in their hearts ; 
their conſcience alſo bearing them witneſs , and- their thoughts in the mean while 
accuſing or excuſing one another ; This is called the Law of Nature , becauſe 
it is known Naturally , either immediately , like unto theſe Inſtin&ts which 
are in the other Creaturcs , whereby they know what is neceſlary for theit 
preſervation: So the firſt Principles of this Natural Law are known to men, 
without Reaſoning or Experience, without Art, Induſtry or Education, and 
fo are known to men every where through the World ; though they keep no 
Communion nor Intercourſe together, which is an unanſierable demonſtras 
tion of the being of this Lawof Nature. It isſaid to be writteninthe Hearts 
of Men, becauſe Law uſeth to be written on Pillars or Tables, for certainty 
or conſervation : So this Law is written by the Finger of God upon mans 
Heart, there to remain for ever. Such are the common pradtical Principles, 
that God is to be obeyed , Parents honoured, our ſelves defended , violence 
repulſed, Children to be loved, educate and provided for. 

4. With theſe common Principles, With which God hath ſent Men into 
the World 3 he gave them alſo Reaſon, that thence they might by conſe- 
quence , deduce his Law in more particular Caſes 3 and this part of the 
Natural Law , -is called the Light or Law of Keaſor. - It is called by Solo- 
mon ,- the Candle of the Lord, ſearching the inward parts , Proverbs 20. | 
verſe 27, g- 

5. This Law is alſo called Conſcience, which is ſaid in the forecited place, 
to bear Witneſs, and thereby our thoughts do either accuſe or excuſe one ano- 
ther, according to the Judgement or Teſtimony we have of our own 
Thoughts , as good or evil , conſonant to, or diflonant from , the Law of 
Nature, ſbining in the heart. This Natural Law, as it 1s derived from theſe 
Principles , the nearer it is thereto , it is the clearer 3 and by the more im- 
mediate conſequences it be derived , it is the ſurer : for as the Body in its 
_—_— motion , from one ſtep to another, walketh fureſt by the ſhort- 
eſt ſteps 5 fo doth the Mind in deducing this Divine Law : whence it is; 
that this part of the Law of Nature is not equally evident to all men 3 but 
the more of Reaſon they have , the more clearneſs they have of it ; which 
hath made men cf Reaſon , eſpecially thefe who have exerciſed themſelves in 
the inquiry of Right, to be had in higheſteem and admiration among{t men, 
who , though their Invention was not fo eminent , yet their Judgement 
cloſed and went along with that , as having a native Obligation in it: And 
ſo many times theſereſponſa prudentinme, have been received with as much Au- 
thority, and more hcartineſs for Laws , than the Diftates of Soveraigns. Cie 
cero 1n his Oration , Pro Mzlone , Doth excellently ſet forth and —_— 
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4. Ti tle faſt. 


this Natural Law, from Poſitive Law 3 for , faith he , Hec non ſceripta 
ſed nata lex , quam non didicimus , accepimus , legimus verum ex natura ip- 
fa arripuimus , hauſinms, expreſſumus , ad quam non dodi, ſed fati 5, mon 
in$tituti , ſed imbuti ſumus , ut ſt vita noſtra in aliquas inſidias, fiin vim , aut 
in tela, aut inimicorun , aut latronum inciderit, omnis honeſta ratioeſt expedien- 
de ſalutis. 

6. This Law of Nature is alſo called Equity, from that Equality it keeps in 
all perſons; and is not framed or fitted for the Intereſt of any, as many Lays 
of mens choice be 3 from the rigour whereof , recourſe ought to be had 
to this Natural Equity : for though mens Laws may be profitable and nes 
ceſlar for the moſt partz yet being the Inventions of frail men , there occurs 
many, caſus incogitati, whereinthey ſerve not. But Equity takes place, and 
the Limitations and Fallancies, Extenſions and Ampliations of Humane Lays 
are brought from Equity, though Equity be taken ſome times for the mo- 
deration of the extremity of Humane Laws ; | it doth truly comprehend 
the whole Law of Nature; otherwiſe it could not poſhbly give remeid to 
the rigour, and extremity of poſitive Laws in all Caſes. 

7. The Law of Nature is alſo termed the Moral Law, being the abſolute 
and adequat Rule of the Manners of men , for all times , places and perſons; 
and this denomination , it hath commonly in oppoſition to the Judicial and 
Ceremonial Law. 

The Roman Law doth ſometime take the Law of Nature in a moſt ſtri& 
ſenſe, as it excludeth the Law of Reaſon, and as it is founded in the Nature 
of man, in ſo far as is common with other Animals z and therefore they define 
It to be quod raiura omnia animalia docuit , as the conjundion of Male and Fe- 
male : or Marriage, the Procreation or Education of Children , @&c. But 
even in that Law, the Law of Nature is extended and diſtinguiſhed into the 
Original and Primitive Lawz and that which is derived thence, ſuch, as for 
the moſt part , is the Law of Nations : and there is no doubt, but there is 
more of the Law of Nature founded in the rational Nature of man, as he is a 
rational and ſociable Creature 3 and even that which appeareth to be 
in the Senſitive Nature , is truely founded in the Rational Nature ; 
and therefore is not properly communicable unto the Beaſts, who have no 
Law but their natural Inſtmd&s , having only ſome reſemblance to the Law 
of Nature. 

The'Law of Nature, as itis impreſt in our hearts; fo in the goodneſs of 
God, it isexpreſt in his Word, wherein he hath not only holden forth theſe 
Sacred Myſteries , which could only be known by Revelation , as having no 
Principle in Nature from whence they are deducible 5 but alfo , becauſe 
through ſin and evil Cuſtome, the Natural Law in mans Heart was much de- 
faced , 'difordered and erronicuſly deduced : he hath therefore Re-printed 
the Law cf Nature in a viver CharaQter in the ſcripture , not only having 
the Moral Principles , but many concluſions thence flowing, particularly ſet 
forth. This Analogie of the Law of Nature, even in the Hearts of Heathens, 
and as it is ſet down in the Law of God , evidenceth ſufficiently, that both of 
them proceed from the ſame Omnilcient Author. 

8. Beſide this natural, necetiar and perpetual Law , God hath alſo given 
to men voluntar and poſitive Laws , which, though not at the pleaſure of 
men , yet inthemſclves are mutable and as they had a eginming, ſo ſome 


. of them had, and others of them ſhall have an end , when the occalion, exi- 


gence and utility tor which they were conſtitute, ſhall ceaſe : ſuch were the 
Ceremonial Laws , which containing a Figurative and Typical Adminiſtrati- 
on of the Worthip of God, ſhadowing forth Chriſt and his Propitiatory Sa- 

| crifice 


Cammon Principles of Lav. 5 


crifice of bimſelf 3 mow when the Sun of Righteouſneſs hath ariſen , theſe 
ſhadows have flown away, andare in the Scripture repealed 3 1n licy where- 
of, is the Qutward Qrder of the Worſhip and Government of the Chriſtign 
Church, and the Laws of God telating thereto, though we are to expet ng 
change of them while Time is, and are as binding to all , to whom their 
Lines are gone, as the Natural Law, yet are they no part afit , for they are 
not written in the heart of man , nor deducible by Reaſon from any fach 
Principle, Such are the Sabboth on the firſt day of the week, the particular 
Offices in the Church, their Authority and Maintainance 53 far how the 
Law of Nature dath teach , that God is to be acknow]| and adored , 
yet the impowering of ſome certain perſons to be leaders in the Publick Ado» 
ration, and the fixed time thereof, either as it was under the Law , or asit 
is under the Goſpel , cannot be reached thence , but had its beginning , and 
hath been altered. Some alſo do account Marriage , and the degrees for» 
bidden in Levit. tobe a poſitive Law of God, though they acknowledge it, 
not only to be given to ! & Jews, but to all men 3 yet the natural and uni- 
verſal averſion of Marriage in theſe degrees, and abhorrence of that brutiſh 
commixtion , without diſcretion of degrees , which is obſerved in all Nati- 
ons, whom corrupt cuſtome hath not ſo far depraved, as to forget, not only 
this, but moſt of the uncontroverted Laws of Nature , do futhciently evince 
the contrair 3 for if Parents and Poſterity be all accounted as one Degree, 
there is nothing prohibited by the Law of God, but the very next degree of 
theſe who arein the place of Parents, as Uncles and Aunts, or 1n the place of 
Children , as Nephews, Neices, or Brethren and Siſters, ſo that there can be 
no doubt, but the prohibition of commixtion of Afcendents and Deſcendents, 
1s purely Natural. 

9. The prime Poſitive Law of God, is the Judicial Law , which God 
by the Miniſtry of Moſes , preſcribed to the People of Ijrael , whercin the 
Lord was pleaſed to be the particular Law-giver, and Judge of that People 
whom he had choſen from among all Nations, for a peculiar People to him- 
ſelf, and to whole Inclinations it is befitred 3 there are not a few who 
eſteem the Judicial Law oblieging to all Nations, mainly, becauſe it doth 
not appear in the Goſpcl, to be aboliſhed as the Ceremonial Laws are, and be- 
cauſe of its excellency beyond the Laws of Heathens, or other men, who 
might not only err in expediency, rendring their Laws unprofitable 3 but 
alſo might make them unjuſt and inconſiſtent with the Immutable moral Law 
of Nature: which Reaſons do ſufficiently infer, that in the conſtitution of Hu- 
mane Laws, chief reſpe& ought to be had to the Judicial Laws of God 3 and 
they aſſumed where the Inclination of the People and their condition, do 
not render them inconvenient. But that theſe Laws were accommodate un- 
to their proper temper , is evident in the Law , concerning the Bill of Di- 
vorcement , which beareth , to be permitted for the hardneſs of their hearts, 
which was natural and peculiar to them , of Jealoufie and bitterneſs againſt 
their Wives 3 therefore the Lord not only appointed tryal, neither natural, 
neceſlar, nor accuſtomed elſewhere, by thoſe tokens of Virginity, for eviden- 
cing the Wifes faithfulneſs in not giving a polluted Woman for achaſt ; but 
alſo the extraordinar and miraculous Tryal , by the Water of Jealoufie ; 
and therefore Chriſt did expreſly abrogate that Law, and ſhew its that Moſes 
did not command to Divorce, but for the hardneſs of their hearts, only per- 
mitted it, and did command , that when the Huſbavd would put away his 
Wife, he ſhould give her a Bill of Divorce 3 but it doth not follow, that 
the Judicial Law is in it ſclf a Law to all Nations , or that the Lord purpo- 
{edit fo tobe: but on the contrar, it appeareth that his Purpoſe was —_— 
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deliver it, for a peculiar Law to 1/raz! , when he faith , Whet Nation is ſo 
great , that hath Statutes and Judgements ſorighteous, as isall this Law which I 
ſet before you this day, Deit. 4. verſ, 3. ' And again , be ſbeweth his Word un- 
fo Jacob , his Statutes and Judgements to Iſrael + - hath not dealt ſo with every 
Nation, and as for his Judgements , they have not known them , Pfal. 147. verl. 
19. And therefore the ſame Law was not to Ifraelits and to Strangers, even 
to Proſelytes, as appeareth in the matter of Uſury and Bondage, which were 
allowed as to Strangers ; but the former fimply forbidden, and the latter li- 
mited as to {fraelits : neither is there any neceſſity of an abolition expreſs of 
this Law in the Goſpel , ſeing it was not given to all Nations 3 and it doth 
yet bind the Jews, fo far as it doth not build upon the Ceremonial Law - 
And therefore that part of the Judicial Law, which is founded upon, or con- 
ducible to the Moral Law , may be well received by other Nations, to whoſe 
Inclinations the ſame expediencies will agree , as moſt of the Criminal Laws 
are: And though they conld ſuit with the frame and current of the Laws 
already eſtabliſhed , yet would they be far from making up a Law to rule 
any Nation now, after mans Pravity hath ſo much increaſed Vice and De- 
ceit, that which was ſufficient in the ſimplicity of theſe times, would come 
tar ſhort. 

| 10. Humane Law is that , which for Utilities fake is introduced by men, 
which is either by tacit conſent , by conſuetude or cuſtome, or by expreſs 
Will or Command of theſe in Authority , having the Legiſlative power, 

and theſe were ofttimes written, though ſometimes alſo they were not writ- 

ten ; as were Licargus Laws, which not only were not written , but a Law 
againſt it , that they ſhould not be written : Hence is the diſtinction of 
Laws, in written and unwritten, becauſe of their Original; for, ex poſt fao, 

Culſtomes or other unwritten Laws may be written by private perſons 3 but 
they were not at firſt written by the Law Giver. 

It is true, the Law is ſometimes ſtritly taken in oppoſition to Cuſtome, 
as it comprehendeth Equity or the Natural Law , and the Edidts and Statutes 
of Nations , and their Law givers. And ſometimes more ſtrictly , as in 
the Vulgar Diſtin&ion of Law , Statute and Cuſtome 3 in which , Law ſig- 
nifeth Equity, or the Common Law , as Statutes and Cuſtomes do the pe- 
culiar recent Laws of ſeveral Nations. And though that be only the 
Law of man , which 1s voluntar and poſitive, conſtitute by man; - yet 
Equity and the Natural Law, in fo far as it is allowed, declared and made effe- 
tual by man, is in fo far accounted among the Laws of men, 

The Laws of men are either common to many Nations , or proper to one 
Nation, or peculiar to ſome Places or Incorporations in the ſame Nation 3 as 
were the Municipal Laws in the Roman Republick 3 and ſuch are ſtill m moſt 
Nations, not only in matters of lefſer moment , but in the higheſt matters 
of private Rights, as in Succeſſion , which is diyerſified in many Provinces, 
in France, Germany, and the Netherlands, and England, as may be inſtanced 
in the Gavil kind of Keyt. 

' The Law common to many Nations, is that which is commonly called, the 
Law of Nations, which ſtands in the cuſtoms owned and acknowledged by 
all, or atleaſt the moſtcivil Nations, which for the moſt part, are nothing 
elſe but Equity, and the Law of Nature and Reaſon 5 though in part alſo, 
there be poſitive Laws introduced , by common conſent of Nations, and 
which dono leſs obliege theſe Nations, as importing their obligatory conſent, 
then do the cuſtoms of particular Nations and Incorporations : Suchare the 
Lawsof Captivity and Bondage, of theſe taken in War, the ſafety of Ambaſl- 


ſadors, though more guilty ofthe common quarre], than the reſt of the Na- 
tions 
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tions from whom they are-ſent 5 yet for common utilities ſake , white they 
at in, and conform to that Capacity, they are ſafe, otherways there could be 
no Commerce, ' orderly Indidtion of War or Pacification. And therefore the 
Romans, when they had to do with barbarous Nations, whodid not acknow- 
ledge this Law, did ſend their Ambaſladors to their Borders, and there did re- 

wire Reparation , and demance War becauſe they could fatcly go no fur- 
x wr and for the ſame reaſon ( though Slavery be againft the Natural Law 
of Liberty ) yet it is received for conveniency by the Nations , being more 
willing to loſe Liberty than Life. Such alſo are the Laws of Hoſpitality , or 
the mutual-Truſt betwixt the Hoſt and the Gueſt , whom he hath willingly 
received 1n his Houſe, whereby neither of them can at&t any thing prejudict- 
al to the Life or Liberty of theother , while in that relation 5 though other- 
wiſe they had juſt reaſon, and might do the ſame 5 yet the doing of it then, 
were a violating of the Law of Nations. But for the moſt part, the Law of 
Nations is nothing elſe but Equity , and the Law of Nature ard Reaſon, 
which ſtandeth as the common Rule among men, appointed of God , by 
which they may know, and crave each from other their Rights ; and in caſe 
of refutal, may vindicate the ſame by force , whercin they are ſtill regulat + 
by the common Law of Reaſon, and the Cuſtoms of Nations, keeping a juſt 
proportion betwixt the Wrong and Reparation , though taken by force : 
And not like Draco, who made the puniſhment of all his Laws Death ; and 
therefore were ſaid to be written in Bloud, ſo by making the Iſſue of every 
Quarrel to be the Conqueſt of the debelled , and the ſwallowing up of all 
their Rights , as if they had pattioned to put them all upon the Ittue of that 
War ; whereas there 1s nothing in queſtion by either Party, but the ſtrivin 
for Reparation of that Injury which the one owneth, and the other b——_ 
to acknowledpe as an Injury , or refuſeth Reparation thereof. This Law is 
chicfly underſtood, when the Common Law is named amongſt ns; thoughthe 
Engliſh ſo name the common Current of their Civil Law, as oppolite to Sta- 
tute and their late Cuſtomes, which is ſometimes ſo taken with us : and oft- 
times by the Common Law, we underſtand the Rowan Law, which infome 
ſort is common to many Nations. 

17. The Law of each Society of People under the ſame Soveraign Authori- 
ty iscalled , The Civil Law , or the Law of the Citizens of that Commoniealth 3 
though that now be appropriate to the Civil Law of the Rozzar Common- 
wealth , or Empyre;, as the moſt excellent. And becauſe of that Afhnity 
that the Law of Scotland hath with it , as have alſo the Laws and Cuſtomes 
of the Chief Nations , to which the Victorious Arms of the Romans did pro- 

tit, and its own worth, even after the ruine of the Roman Empyre, 
which hath ſo commended it , that though it be not acknowledged asa Law, 
binding for its Authority ; yet as a Rule , followed for its Equity : it ſhall 
not be amiſs to ſay ſomething here of it; 

The Romans were firſt Governed by Kings who gave them Laws, which 
being Colleted by Papirins, in the time of T arquinius Superbus ; were there- 
fore called the Papirian Law, Tarquinius-and Monarchy being thrown out , 
the Papirian Law Collected in bis Time and Name , was partaker of his Ha- 
tred , and Contempt of the People ; and there was no fixed , nor written 
Law among the Romans, till they ſent the trinmwviri, poſihumus, Manlius and 
Swlpitizs, tothe Greek Republick, to underſtand the Laws of theſe Common- 
wealths, and thence to frame a Model of Government , and Laws for the 
Roman State, which they did, and made up the Law of the twelve Tables, 
which being comprehended in few Words and marrowy Sentences, all Writ- 
ten upon twelve Tables, was fixed upon the moſt publick Mercat place 
C 2 at 
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at Rowe , that they might be cafily known, and keeped in mind by all the 
Citizens. | 

Theſe were ſo acceptable and fatisfaftory to the Romany , that they have 
been the Foundations and Principles ofall that great Body of Law, which af. 
terwards they had 3 all which was ordered to that Ancient Law, as Exten- 
fions and Limitations of it, which was doneat firſt by parts, by the Plebiſci- 
za Laws, Inacted by the Suffrage of the People, orby theSeratus Conſjulta, 
or by the Edi&sof the Pretor. or by the Reſponſes of the Juriſprudents, who 
were authorized to give anſwer in dubious Caſes; as Cornelius, Naſica, Fa- 
banf. Cato, Gallus, Aricinſidins, Manlins, Scevols, Craſjns, Inventins, Olpianus, 
Paulus , Jalianns and others; and when the Soveraign Power was devolved 
upon the Emperour by their Edifts, Reſcripts and Decrees, until the Rowax 
Law increaſed unto ſo great a bulk , that there were thouſands of Books of 
Law , i211 which the Brevity and Perſpicuity of the twelve Tables was then 
loſt, as now the body of them, through the mjury of time has periſhed. Bur 
at laſt the Emperour J»ſtinian, did by the pains of ſeventeen Select Fariſcon- 
ſalts, pick out the Marrow of all the Ancient Laws, and digeſt them into 
Jome Method, into the fifty Books of the Digei# or Pande&s, which there- 
fore have the Authour of every Law prefixed toit z hedid alſo by Tribori- 
an and others , Colle& the Reſcripts, Decrees, and all the Edictsof the Em- 
perours, which before were more imperte&ly compiled 1n their Theodoſiar 
Codex, and which thereafter he perfeited, and named the Juſtinian Codex, as 
Poſterior Conſtitutions of the Emperours were gathered together in nine Col- 
lations, which were called the Novel Conſtitutions, Juſtinian did alſo cauſe 
framethe four Books of the Inſtitutes, as the Sums and Elements of the whole 
Law. But as nothing Humane 1s ſtable , ſhortly after this greateſt perfeRi- 
on of the Reman Law , in the time of Phocas the Emperour, who Raigned 
fourth after J«ſtinian, and dicd in the year, 565. The Koman Empire bein 
oppreſt by the [rruption of the Gothes and Longobards, the Roman Lay did al- 
ſo lye ander Aſhes above the ſpace of five hundred years , untila new ſhape 
of the Roman Empyre , being ſet up in Germany , Lothains the Emperour, 
who flouriſhed in the eleventh Century, did again revive and reſtore the 
RomanLaw , which thence was every where Taught in the Schools , and in- 
larged with more vaſt heaps of Commentaries and Treatiſes, then 
were theſe of the Ancient Lawers , though not claiming the like Au« 
thority. 

I 4g In the Interim , did the Feudal Law or Cuſtoms take riſe among the 
Lorgobards , and other Nations, who having expulſed out of [taly the 
Empyre , were willing to change their. Barbarity , and to be ' ſucceſ- 
ſours to the Romans in Seats and Cvility3 and that they might maintain their 
Conquelts, gave out all their Lands to their Souldiers and Afecls, as Be- 
nefices to them for their Service , and Affiſtance in their Wars : the ex- 
ample of which , and the new Intereſt it afforded to Soveraigns, to have 
all their Territories to hold of themſelves 3 and moſt of their Subjects 
by that new relation , to become their Feudatars and Vaſlals , hath given 
the Feudal Law wings , whereby it hath ſpread it ſclf over moſt of the 
World. 

13. In the declining alſo of the Rowan Empyre , the Biſhop of Rowe ha- 
ving mounted himſelf unto the Imperial Eminence of Univerſal Biſhop , did 
12 imitation of the Emperours Cauſe , Compile the Cannon Law ; and firſt, 
that part whichis called Decretum, which was perfeited by Gratiaz the Monk, 
out of the Fathers, Doctors and Counſels , though mucti thrown and vitiac 
towards the Intereſts and Errours of the Rowar Church And after the De- 
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cretals were Compyled by Pope Gregory the ninth, out of the Decrctal 
Epiſtles of the Popes, which Boziface the eighth augmented by addition of 
the ſixth Book of the Decretals ; The firſt whereot , is in imitation of the 
Digeſts made of the Sentences of the ancient Lawers ; and it out of the Sen- 
tences of the Fathers, Doors and Councils of the Church ; and thelatter, 
m reſemblance of the Codex, compacted of the Reſcripts of the Popes, and 
that nothing may be improportional unto the Noval Conſtitutions , do an- 
ſ\wer the Clementins and Extravagants. This Pontifical Law extended unto 
all perſons and things , belonging to the Roman Church , and ſeparate from 
the Laity , all things that may relate to Pious Uſes, or which may be claim. 
ed to be under the protection of his Holineſs, as Orphans, the Will of De- 
fan&s, the matter of Marriage and Divorce , all which he had obtained to 
be exempted from the Civil Authority of theſe Soveraigns, who were devot- 
cd to that See. Theſe things being holy, were not to be temerat by the pro- 
fane handsof Princes or free people 3 and ſodeep hath this Canon Law been 
rooted, that even where the Popes Authority is reje&ted 5; yet confiderati- 
on muſt be had to theſe Laws , not only as to theſe by which Church Bene- 
fices have been erected and ordered , but as to theſe which contain many 
equitable and profitable Laws, which, becauſe of their weighty matter , and 
being once received, may more fitly be retained thanrejected. 

14. Before we come to the Cuſtomes of Scotland, there lies this Block in 
the way of all Humane Laws; that ſeing, as hath been ſaid , Equity and the 
Law of Nature and Reaſoa 1s __ and perpetual, all Laws of mens con- 
ſtitution,ſeem not only to be dangerous, 1n that they may Impinge upon the 
perfe&t Law of God ; but allo to be uſele6 and unprofitable , ſeing men may 
live better , and more ſafely by the Divine DiRats of God written in our 
hearts, than by the devices of men, ſo that it may be thought , that thoſe, 
who in ſtead thereof, imbrace the Laws of men, may meet with the.reproof 
of the Iſraelites , who were faid to reje# Cod from raigning over them, This 
Reaſon 1s ſo preſſing, that if the Law of Nature, and of Reaſon, were equal- 
ly known to all men, or that the Diſpenſers thereofcould be found ſo know- 
ing and ſo juſt, as men would , and oughtto havefull confidence and quiet- 
neſs in their Sentences, it would not only be a folly, but a fault to admit of 
any other Law 3 but the prime Intereſts of men being to enjoy their Rights, 
not only in ſafety and ſecurity, but in confidence and quietneſs ofmind, that 
_ they may clearly know what is their Right, and may irjoy the ſame: There- 

fore Humane Laws are added, not to , away the Law of Nature , and of 
Reaſon, but ſome of the effe&tsthereof, which are in our power. And there- 
fore as by the Law of Nature , man is a free Creature , yet ſo as he may inz; 

ape himſelf , and being ingaged by the ſame Law of Nature he muſt per- 

rm : ſo mens Laws are hol elſe, but the publick Sponſions of the people, 
which therefore , even by the Law of Nature , they may and muſt perform, 
and therefore are they introduced: 

Firi?, For clearing and condeſcending on the Law of Nature, and of Rea- 
ſon 3 ſuch Laws can none quarrel, becauſe they do not alter , but declare 
Equity, and that very necelilly; becauſe , though Equity be very clear in 
its Principles , and 7 theſf, yet the deduction of Reaſon further from the 
Fountain, through the byaſs and corruption of Intereſt, may make it much 
more dubious, iz hypotheſs, when it comes to the Deciſion of a particu- 
lar Caſe, 1 all its Circumſtances z and therefore it is neceſſar it be ſo fix- 
ed and cleared by Statutes and Cuſtoms , ſuitable thereto, that the people 
may be ſecured. 

Secondly, There be many points of Rights competent to men in Equity , as 
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it may be more profitable for the people to forbear the purſuance of them, 


than to be at the trouble and expenſes of the purſuitz as when Humane 
Laws do cut off matters of leſs concernment , and inthem, rathertake them- 
ſelves to the honeſty of their party, than to compulſion by remeids of Law 3 
ſach are the Remuneratory Obligations of Gratitude, and the inward Obli- 
cations of the Mind , as of AfﬀeCtion , Love, Kindneſs, ©c. according to 
the Proverb , we cannot poind for unkindneſs. It 1s not to be doubted, but 
there be more ſuch obligations, thanare the Obligationsrelating ro outward 
performandes of ſome palpabie er ſenſible thing ; and it might eaſily appear, 
what vexation it might breed, if not only the latter, bur alſo the former might 
all be purſued , and extorted by compullion of Law. And none can 
think the Law of Nature injured, becauſe of common conſent, men will ſpare 
themſclves the labour to purſue thoſe things which they may eaſily diſpenſe 
with ; and ſo hkewile for the fame reaſon , though by the Moral Law, we 
are oblieged to love our Neighbour as cur Selves: From whence ariſe 
Duties of Charity and Mercy, Athſtance and Relief ; yet for the moſt part, 
men do not compel for the negative of theſe Commands, but only for the 
contrary aGts of Injury , by doing evil in ſtead of good. 

Thirdly, For the ſecurity of the people and anticipation of Error and Fraud, 
and that evident probation may be had, Men do moſt profitably order 
deeds to be done 1n ſuch a palpable and plain form, as may eafily appear ; in 
which there can be no injury , ſeing the manner cf doing theſe deeds, is free, 
and in cur power: Thus, though the diſpoſitive will of the Proprietar be 
ſufficient to alienate any thing that is his, and to conſtitute the Right thereof 
in another 3 Yet by the Civil Law 2:1d cuſtome of molt Nations, delivery, 
or apprehenſion of Poſlcſtion , for conveying the Right of Goods; and Sea- 
ſing is neceſlar for conveying of the Rights of Lands by the Feudal Law; and 
ſo by our Cuſtoms , Ailignarions arenot effeCtual to transfer Perſonal Rights, 
till Intimartion follow : Our Cuſtome alſo appoints Write tobe made, where 
it is caſic and ordinar to be done: and therefore as the penalty of the negle&, 
or contempt thereof dothexclude Witneſles, in matters of importance , and 
admitteth only Write, or Oath of party, in caſes where Write is accuſtom- 
ed So the Romans ordained, that becauſe the agreements of the people, 
when they ſtood in meer Conference , that words were eafle to be miſ- 
taken by themſelves or Witnefles 5 that therefore the parties ſhould perfeit 
ſach Contratts by a ſolemn ſtipulation , wherem the one party did interro- 
gat , if the other did agree to ſuch terms as he expreſt , and the other im- 
mediatly repeated his A , Cloſing with him in terms : and there- 
fore, if they did not fo ſtipulate , they refuſed them ARtion upon naked 

action. 

Fourthly, Nations for the flouriſhing of their Families,do otherwiſe diſpoſe 
of their Eſtates and Poflefſions , and their Laws do order them otherways 
than the Law of Nature doth ; for inthe moſt part, the Heretage and Suc- 
ceſlion in the whole Land-rights belongs to the eldeſt Son , as Stem and Line 
ofthe Family 3 and the Parents are preſumed to providethe reſt of the Chil- 
dren with competent Portions 5 thoughby the Law of Nature, the Right 
of Succetlion doth belong to all : and-even in this poſitive Law, altering 
the courſe of the Law of Nature, hath its example from the Judicial Law of 
God, by which the Males exclude the Females, and the eldeſt hath a double 
Portion. 

Fifthly, According to the humours and inclinations of People, men do lay 
the heavier penalties upon the Tranſgrefſion of ſuch Laws as ſtand in oppoſi- 
tion thcreunto , which may be altered when theſe inclinations alter. And 
lo 
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Common Principles of Law. I 
ſothe Lord did frame the Law of Myſes for the humors of that People, in 
ſome things permitting , without puniihing the tranſgrefſion of the moſt pal- 
pable and weighty Laws of Nature , as in Poligamy and Divorce; and alſo 
extending the proportion of Equality , obſerved in the Law of Nature, in 
Reſtitution and Retribution, as in Theft : hence it appears how neceſlar 
the Laws of men are ; yetſurely they are moſt happy whoſe Laws are near- 
eſt to Equity, and moſtdeclaratory of it : And leſt altering of the effetts there- 
of , except in caſes eminently profitable , like unto theſe now pointed 'ar ; 
yea, and the Nations are more happy, whoſe Laws have entered by long cu- 
ſtome , wrung out from the Debates upon particular Cauſes , until it come 
to the Confiſtence of a fixed and known Cuſtome , for thereby the conveni- 
encies and inconveniencies through a tract of Time, are experimentally ſeen; 
ſo that which is found in ſome caſes convenient, if1n other caſes afterward it 
be found inconvenient, it proves abortive in the womb of Time, before it 
attain the maturity of a Law. But in Statutes , the Lawgiver muſt at once 
ballance theccnveniencies and inconveniencies, wherein hemay , and often 
doth fall ſhort, and there do ariſe, caſus Incogitati, wherein the Statute is out, 
and recourſe muſt be had to Equity. But theſe are beſt which are approbato- 
ry, or corre@ory of experienced Cuſtoms, and in a cuſtomary Law , though 
the people run ſome hazard at firſt of their Judges Arbitriment : Yet 
when that Law is come to a fulneſs and confiſtence , they haveby much the 
advantage in this, that what cuſtom hath changed, is thrown away, and ob- 
literat without memory, or mention of it 3 but in Statutory Written Law, 
the Veſtige of all the alterations remain , and ordinarily increale to ſuch a 
Maſs, that they ceaſe to be Evidences, and Securities to the people , and be- 
come Labvrinths, wherein they are fair toloſe their Rights, 1t not themſelves, 
and muſt have an implicite Faith , in theſe who cannot comprehend them 
without making it the work of their life. 

I5. Our Cuftomes, as they have ariſen mainly from Equity, ſo they are alſo 
from the Civil Canon and Feudal Laws , from which the Terms , Tenors 
and Forms of them are much borrowed 3 and therefore , theſe eſpecially 
(the Civil Law ) havegreat weight, namely 1n caſes where a cuſtome is not 
yet formed; but none of theſe have with us the Authority of Law : And 
therefore are only received according to their Equity and Expediency, Se- 
cundum bonum & equum 5 And though it may appear from ſome Narratives 
of our Statutes, that the Parliament doth own the Civil and Canon Law, 
to be our Law , as in the Revocation of King James the fourth, Parliament 
1493. c.51. whereitis ſaid , and ſince it is permitted by the conſtitution of Law, 
Cruil and Canon, that Minors may revoke, Par. 1540. cap. 80. So likewiſe 
Nottars , Forgers of falſe Writs, arc ordained to be puniſhed after the diſ- 
poſition of Common Law, Par. 1551. cap. 22. And in the Ad eſtabliſhing 
Religion, all As contrair , or Conſtitutions , Canon , Civil , or Munici- 
pal, are abrogated, Par. 1567. cap. 31. Yet theſe amount to nomore, then 
that theſe Laws are an example ; after the fimilitude whereof , the Parlia- 
ment procceded. And though inthe caſes of Falſhood , the puniſhment be 
allumed as in the Civil Law, which will make that a part of our Law, it will 
not infer that in ſo far it was our Law before, much leſs in the whole. And 
there 1s reaſon for the Abrogation of the Canon Law , at the eſtabliſhing of 
the Proteſtant Religion ; becauſe in the Popiſh Church, it was held asan Au- 
thoritative Law : but ſince it is only a Law as to theſe Caſes, that were a&ted 
by it when it was in vigour 3 and in thereſt only as our Cuſtomes aſſume 
ſome particulars thereof , according to the weight of the matter : But for 
the full Evidence ofthe Contrair, thereis an expreſs and ſpecial Statute, de- 
+ + wh claring 


12 Title firſt, 
claring this Kingdom fubje& only to the Kivgs Laws , and no other Soye« 
raigns Laws, Par. 1425. cap. 48. Par. 1523. cap. 79. Yea, the Law of Scot- 
land regiulats the Succeſſion , and Rights of Scottiſh men in Scotland, though 
dying abroad , being reſident there , as was found in the caſe of Collonel 
Ben erſons Children, who having died in Holland, Legatted upon Heretable 

Bonds , according to the cuſtome there 3 yet they were foiind not to be 
conveyed by Teſtament , but belonging to his Heirs , according to the Law 
of Scotland, Dury,g.Decemb.1623.The like betwixt Melvil and Drummond, Dury, 

3.July 1634-and lately,in the Ge of the Executors of WilliamSchaw, Fatorat 
London , dying there, it was found , that a Nuncupative Teſtament , con- 
firmed 1n Evoland, being contrair to the Law of Scotland , which admits of 
none ſuch, was null, and the neareſt of Kin preferred to the Executor, and 
univerſal Legatar named there, Jannary the 19. 1665. Schaw contra Lewens; 
but as to the manner of Probation, or Subſcription , the Law of the Place 
Regnlates. Dury, 11. Decemb. 1627, Falconer contra the Heir of Beatty, and 
the 27. July 162.3. Gordonn contra Morley, 15; Feb. 1630. Harper contra 
Jaffray. So a Bond by an Engliſh man to a Scottiſh man , refiding there, be- 
ing after the Style of England , payment thereof was found probable by 
Witneſs, and by the Oath of the Cedent againſt the Aſſignay » 28. Pune, 
1666. Mcmorlan contra Melvil ;, yet a Bond granted by Scottiſh men to an Ex- 
gliſþ man in England , found regulate by the Law of Scotland, and not to be 
taken away by Witneſs , being after the Style of Scotland , and Regiſtrable 
in Scotland, Decemb. 8. 1664. Scot contra Henderſon and Wilſon, But the 
Law of Exglandand other Forraign Nations, is matter of Fat tous, probable 
by the Declaration of the Judges there, Jaznary 18. 1676. Cunningham con- 
ira Brown. 


The Law of Scotland, as of all other Nations, at firſt , could be no other, 
than equum &- bonum, Equity and Expediency 3 for it 1s not to be ſuppoſed, 
that any Nation at their firſt atſociationand owning of a Government , did ap- 
point poſitive Laws, nor could they have Cuſtomes anterior to their Con- 
ſtitution;and yet it isneceſlarily implyed, that they muſt ſubmit to, and be Go- 
verned by a Law, which could be underſtood no other, than what their So- 
veraign Authority ſhould find Juſt and Convenient. It may be ſome Cities at 
their firſt Conſtitutions, might have enafted Laws 3 but it cannot be found 
in all the Records of Antiquity, that ever any Nation or Countrey did fo, 
whatſoever be ſaid of the Salique Law of the # rench, which they hold fo an- 
cient and fundamental : Itiseither fictitious or long poſterior to their conſtitu- 
tion, into a Nation- And therefore, as in Arbitriments, parties are under - 
ſtood to ſubmit themſelves to Arbiters , Secundum Arbitrium boni viri So 
Nations of oldſubmited to their Princes,choofing rather to refer their Intereſts 
and Differences to the Determination of their Soveraign , than that every 
oneſhould be a Judge to himſelf, and ſhould take and hold by force, what 
he conceived to be his Right, without any Superiour Judge than himſelf to 
appeal to , and thereby live in perpetual War : whence Government neceſ- 
farily implys in the very beeing thereof, a' yielding and ſubmitting to the De- 
termination of the Soveraign Authority , in the differences of the People, 
though one, or cither party ſhould conceive themſelves injured , that there- 
by private opinion may give placeto publick Authority , although they had 
natural power, ſufficicat to withſtand the ſame 3 otherways they behooved 
to dillolye Authority and Society , and return to the Soveraignity of their 
private judgement , and their natural force , from which they did flie unto 
the Sanctuary of Govycrnnient which though it may ſometimes err, yet can 
be 
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be nothing like'to theſe continual errors, when evcry.age owns. higſclfas.So- 
veraign Judge in his own-Caule. | 

Next unto Equity ,, Nations-were maled by, Conſuctude,, which declareth 
Equity and conflict Expediencies In. the thizg. place, poſitive Laws of 
Soveraigns became to be accuſtomed 3 Culſtomes always continuing , and 
xroceeding: , ſo that every Nation-under the name of Law, underſtand ther 
aticient and uncontroverted- Cuſtoms , time out of mind., or their firſt and 
Fundamental La : So the Romans accounted. their Laws of the twelve 
Tables, and when they did expreſs any thing to be 3x/o. jure, they, meaned i 
tobe ſuch, by that ancient Law ! in oppoſition to their recent Cuſtoms, inr 


and recent Cuftoms , mean their ancient and ynqueſtionable Cuſtoms. In 
like mawner we are ruled wn the firſt place , by our Apciens and Immeg- 
morial Cuſtoms , which may be called our Common Law , though ſometimes 
by that name , is underſtood Equity , which is comman to all Natwnsz or 
the Civil Rowan Law , which in ſome fort is common to very many. Ry 
this Law is our Primogenitur , and all degreesof Succeſſion , our Legittime 
Portions of Children , Commmunion of Goods betwixt Man and Wie, and 
the divifion thereof at their death 3 the Succeſtion of the neareſt Agnats, the 
Terces of Relics, the Life-rent of Huſbands by the Courtefie, the exclufion 
of Deeds on Death-bed, which are anterior to any Statute , and not compre- 
hended in any, as being more ſolemn and ſure than theſe. 

In the next place areour Statutes, or our Acts of Parliament, which jn this 
are inferiour to our ancient Law , that they are lyable to Defuetyde , which 
never Incroaches on the other. In this, we differ from the Ergliþ, whoſe 
Statutes of Parliament, of whatſoever Antiquity , remain ever in Force till 
they be repealed , which occaſions to thera many fad debates ( publick and 

ivate ) upon old forgotten Statutes. But with us, the Lords of Seſſion, 
\arbim » by their Inſtitution, Authorized with Power , to make Rules and 
Statutes , to be obſeryed , in the manner and order of Proceeding , and Ad- 
miniſtration of Juſtice, Par. 1537. cap. 43. Par. 1540, 4 93. Their Deci- 
fiens are final and irrevocable, when ſolenmly done , in foro contradiGorjo ; 
and thereby, recent Cuſtome or Practique is eſtablithed, both by their Ads of 
Sederunt and Decilions, which extend, not only tothe Interpretation of Aﬀts 
of Parliament , but to the Derogationthereof 3 eſpecially fo far as concerns 
the Adminiſtration of Juſtice, which is ſpecially committed to them, where- 
by alltheold Ads of Parliament, concerniagthe forms of Proceſs, are in Ne- 
fnetude , and in ſeveral points more recent Statutesz for inſtance, albeit by 
theAGof Parliament, 1621.cap.81.ReduGtions of Infeftmentsare appointed to 
be ſuſtained by exception or reply 3 -yet the Lords ſeeing that this is incon- 
fiſtemt with the neceflarand ordinar form of Proceſs, whereby Rights cannot 
be annulled or reduced, till the parties and their authors be called , that the 
ſame maybe firſt produced , therefore they do not take away Infeftments by 
_ exception or reply , notwithſtanding of the faid Statute : But there.is much 

difference to be made berwixt a cuſtome by frequent-Decilions, and a ſimple 
Decifion , which bath not like force, eſpecially if it be inveſted with many 
Circumſtances of Faft. -But ſuch are more efteual, if they bein any abſtra& 
-point of:Law, Yet frequent agreeing Deciſions, -are.more effeFual chan Aﬀts 
.of Sederunt themſelves , which do eaſily .go into. Dcſuetude, Where gur 
.angient;Law: Statutes, and our ireeent--Cuſtoms:and Pratiques are defective, 
recourſe is had toEquity, as the firſt and univerſal Law, and to expediency, 
whereby Laws are-drawn in conſequence, ad ſmiles paſs 5 but ff it.appear, 
F- 
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14 Title firſt. 
that ſuch caſes have been of purpoſe omitted by the Parliament , the Lords 
will not extend the fame, as albeit by the A& of Parliament , 1621. cap. 6, 
Compoſition to Superiours for receiving Appriſers , be —_— , and the 
fame in the next Ac omitted , asto Adjudgers. Theretore the Lords pte. 
ſuming thence, from the propinquity of theſe Ads , that ſuch compoſitions 
were omitted of purpoſe, they would not extend the benefite of the Superi- 
our to. a compoſition in Adjudications. Dyry, 21. of July, 1636. Greirſon 
contra Cloſburn , but now it 1s extended to Adjudications 3 that intheſe, Su 
periour hath a compoſition by #he A& of Parliament, 23. Decemb. 1669. How 
far the Civil, Common, or Feudal Law have place with us, hath been al. 
ready ſaid. Butit is not to be thought, that the Feudal Law is our proper 
Law , as Craig relates, lib. 1. dig. 8. ſe@. per. there being ſcarce any thing as 
a Common, Feudal Law, but it is Local and cuſtomary to every place, and 
doth not extend to the half of our Rights: Craig doth very well obſerve, 
near that place, that theſe Books called Regiam Majeſtaterr , are no part of 
our Law, but were compyled for the Cuſtoms of England, in 13. Books, by 
the Earl of Cheſter , and by ſome unknown and inconfiderate hand , ſtollen 
thence , and reſarcinate into theſe four Books, which paſs amongſtusz which 
though they be mentioned, to be reviſed and reformed with our former 
ancient Laws, Par. 1425. cap. 54. Par. 1487. cap. 115. yet theſe do not ac- 
knowledge them, as already become our Laws 3 but as ſuch, as by alteration 
thereof, may become our Law. 

The Law of Scotland in its nearneſs to Equity , plainneſs and facility in its 
Cuſtomes, Tenors and Forms, and in its celerity and diſpatch i the Admi:+ 
niſtration and Execution of it, may be well parralleled with the beſt Law in 
Chriſtendom , which will more plamly appear, when the proportion and proe 
pinquity of it to Equity ſhall be ſeen. 

16. Before we come to the Common Principles of Law, this . Queſtion 
would be reſolved , Whether Law may, or ſhould be handled as a Rational Diſ- 
cipline, having Principles from whence its Concluſions may be deduced ? Moſt 
Lawers are for the Negative part, commonly eſteeming Law, eſpecially the 
poſitive and proper Laws of any Nation , incapable of ſuch a deduQion, as 
being dependent upon the willand pleaſure of Law-givers, and introduced for 
Utilities ſake , and ſo frequently alterable, that they cannot be drawn from 
prior common Principles, and keep the artificial method of rational Diſ- 
ciplinesz and hes they reſt ſatisfied with any order ; whereby the par- . 
ticular Heads and Titles may be found , whereunto the confuſed Order of 
the Civil Law ( which is the greateſt blemiſh in it ) hath been inftrumenta]; 
for there is nothing more ordinar for learned men, than to maintain their Au. 
thors , and through their reſpet to them, not tobe ſenſible of their tollerable 
Errors. There is little to be found among the Commentars and Treatiſes 
upon the Civil Law , arguing from any known Principles of Rights but all 
their Debates is a Congeſtion of the Contextsof the Law, which exceeding- 
ly nauſeates delicate ingines, finding much morework for their memory, than 
judgement in taking up and retaining the Lawgivers Will, rather than fearch- 
ing mto his reaſon 3 yet there are not wanting of late of the learnedeſt Law- 
ers, who have thought it both feaſible and fit, that the Law ſhould be form- 
ed as a Rational Diſcipline, and have much regrated that it hath not been 
effectuated 3 yea, ſcarce attempted by any , as Darrenus, de ratione di- 
ſeendi docendiq; juris, And Grotius in his Prologues to his Learned Trea- 
tiſe , de jure bell; & pacts, for which there are many peregnant Rea- 
ſons, | 


Firſt, As we have hinted before, Equity or the Law of Nature, —_ 
et 


Common Principles of Law. by 
eth wholly in theſe PraQical Principles, which are created in, and with the 
Soul of Man, -and ariſe in him without reaſoning or debate , as naturally as the 
Heat doth from the Fire , or the Light from the Sun : and in theſe Rules 
of Righteoulnels, which are deduced thence by evident Reaſon, ſo that Law 
jzsReaſon it ſelf , as it is verſant aboutthe Rights of men , and therefore cal- 
led the Law of Reaſon: and can there be any thing more congruous toa natu# 
ral Diſcipline, than Reaſon it ſelf, and its Principles ? h 

Seconaly,,God in his Goodneſs hath given man more radiant Rays of Reaſon, 
and preſerved it more after his Fall, about his Rights, mreum &- tunm, than 
inany other Science or Knowledge, which for the moſt part are dubious and 
covjectural , and attainable only with great pains : but in the matters of 
Right, a man of Reaſon, though without Education, if not blinded or by- 
aſſed with Afﬀection or Intereſt, or marred with the Statutes and Cuſtomes 
of men , which are but as their ContraQs and matters of Fa& to him, would 
be able to diſcern right from wrong , though he cannot be fo diſtin& , as by 
refleting on his own Knowledge, to take up, and hold forth the Grounds up- 
on which hedorth proceed, or to reach matters of Intricacy or Difficulty, which 
require ewvinent Jug: ment and longExperience. | 

1 hzrdl . G_ 4dh Expoſtulateand Argue with men, even for Moral Dfaties, 
from thei. Common !'rinciples of Righteouſneſs, which their Conſcience can- 
not rcje(t , as is cvi-'ent every where in his Word ; and therefore, ſcing the 
Law hath ſuch Principles, it'may and ought to be held forth as it is deduced 
from them. | | | 

Asto the difficulties which ſeem to ariſe from the variety and multiplication 
of poſitive Laws, it will fay nothing 3 for ſeing poſitive Law is only to de- 
clare t.quity , or make it effeftual, and in ſome caſes to lay aſide the effeQs 
of it, fr the profite of man now in his lapſed eſtate, it may be eaſily order- 
ed, by bringing it to the parts of Equity , whereunto itdoth relate ; and as 
a mars cody may well be deſcribed, though it be not naked, and in itspure 
nat'irals, and have its hair cut and ordered , and ornaments upon it 3 
which will fall to be deſcribed as Appendicles, to the ſeveral parts ofthe bo- 
dy which they adorn : for, Equity is the body of the Law , and the Sta- 
tutes of men are but as the )rnaments, and veſtiture thereof z and intheEx< 
planation of every part of it, it will moſt fitly fall in: But the beſt demon” 
ſtration of this will *be occular, by delineation of Equity and poſitive Law 

her. 

17. The Principles of Law are ſuch as are known without arguing, and to 
which the judgement upon apprehenofin thereof, will give its ready and 
full afſent 3 tuch as God is to beadorned and obeyed , Parents to be obey- 
ed and honoured, Children to be loved and entertained 3 and ſuch are theſe 
common Precepts which are ſet forth in the Civil Law , to live honeſtly, to 
wrongno man, and togive every man his Right : but here we fhall ſpeak 
of the moſt general Principles , which have influence upon all the Rights 
: men , leaving the more particular ones to the Rights flowing there- 

10m. - 

The firſt Principles of Equity are theſe, that God is to be obeyed by 
man. 2. That man is a free creature , having power to diſpoſe of him- 
ſelf and of all things, in fo far as by his obedience to God he is not reſtrained. 
3. That this om of man is in his own power, and may be reſtrained by 
his voluntar ingagements, which he is bound to fulfil , or take them up more 
Summarly, The firſt principles of Right are Obedience , Freedom: and In- 

ement. 

There are alſo three prime Principles of the poſitive Law , whoſe aim and 
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tereſt is the profite and utility of man, as the Nataral Law is. i 6quo , fo 
the poſitrve Law is, i bono, or ili; and upon thoſe two legs doth Juſtice 


move, in giving every man his Right - If nan had not fallen , there had 
beeh no —_ n betwixt boyki and equirer 5 riot had there betn ary thing 
more profitable, than the full following of the Natural Law : but man bes 


ing now depraved, and wantmy Juſtice ; or that willingneſs to give eve 
—_ his Right, and apt to Fraud _ force ; therefore, in his fi it Is ooh 
fitable fot hm ; to quite ſomething of that which by equity is his due , for 
peace and quittnef$ ſake, rather than to uſe cbripulfion and quarrelling in all 
things , afid tb find out expedients, and helps to make equity effeQtual : 
And therefore, to make up ſocieties of men, that they may mutually de- 
fettd one atibther , and procate to one ahother their Rights; and alſo toſet 
dear limits td every mans Property, and to mdititain Ttaffick hd Commerce 
among themſelves ahd with others 3 fo that the three Principles of Poſitive 
Law , nay be Sbciety,, Property and Commerce. The Principles of Equity 
are the efficient cauſe of Rigfits and Laws; the Principles of Poſitive Law, ate 
the final caufes or ends, for which Laws are made , and Rights conſtitute 
and ordered , and all of them may aim at the maintenance, Hloiifiſhing aid 
Peace of Sgtiety , the ſecurity of Property , and the freedom of Cominerce, 
andſo the Natratives of Statutes, docommonly bear the motives introduQv- 
ry , toxvards fone of theſe Heads. 

*-- 18, Obedience is that ſubmiſſion and ſequacity of the mind and wil of man, 
to the Authority and Will of his Maker, immediatly oblieging without any 
q: upon hin by himſelf, mtimate to him by the Law of Nature, _ of 


Reaſon, and the Conſtience , whereby mandiftinguifheth betwixt Right and 
Wrong, bet\vixt what is Duty, and what is not Duty; hence do arife theſe 
Obligations'upon man, which are not by his own confent or ingagement, 
Tor by the Will of Man , but by the Will of God ; and therefore, theſe are 

y called Obedtoitial Obligations. The firſt and moſt genera) of theſe, is, To 
Love the Lord 'orrr God with all our heart, and oitr Neighbour as oitr Selves ; wp- 
0 which, faith owir Saviour, hangeth all the Lawv and the Prophets, Marth. 29. 
vor Xo. Which'is a dear demonſtration from his Mouth , of the depenidetice 
oftie Moral Law, upon this Principle: ſuch are alſothe Obligations betwixt 
Hitfh#nd and Wife, Parents and Children , and the Obligations of Reftituri- 
on; Reparation, 'and Remuneration 3 in all which we areingaged, notby 

our will and conſent; and ſuch are the Obligations, which the Crvilinzs call 

Dullſp ex contrin, becauſe they find them Obligatory , and yet not byCon- 

trad; nd fi6t adverting this their riſe from Obedience, reduce them to Con- 
Mn Wy a'qualr. 

T9. +.cx. ends,there Freedom begins;and man by Natare'is Free 
af things, where this Obedience has not tyed'him, until/he obliege him- 
Le e's a great mercy'to man, that God hath oblieged him'only in a few 
Heteffar thordl duttes, and has Teft him fice in much more , without any tye 
"Upon liith, 4s to therhatter, but with a liberty, ad cortradiforia, that he may 
do.or notdoz and ad cortraria , that he may do this orthe contrair , ro- 
"'Viditip that whitſdever he do ( even where heis free ) be ordered and dire. 
"Mt We Gly of God. Tt hath been the'6piriion of forte , both Learn- 
ea fidws, 'thit there 'is 'riothing indifferent , 1 Wu exthvito ; ors fit hs 
Tnvefted with the*Circumſtahees , bittthat then every things a diity ora fin, 
'#ad fliat'becatfe kll thitigs md(Pbe dotie to'the Glory of Gott, ant tormatu- 
al edification,” from whericethere is'no exception , ahdſo/tre not'ffee; that 
we muſt make account of every idle word and that we are oblieged , #o'try 
«ll things, and to Þbld tHhat'thhich 3s b67 : Theſe Reaſons mdeed conchide, : hat 

| there 


- 


Commun Principles of Law: 17 


there is nothing free, as to this contradiQon, either to be done to theG] 

of God, or not, and to Edificationand Uſe, or rot; but donot conclude 
& there is duty,or neceſfity in the matter ofthe Attionit ſelf;of which, either 
part of the contradi&tion may be choſen , fo that either part be uſctul and 
ordered rothe Glory of God, as ſaith the Apoſtle, He that obſerveth a day, 0b- 
ſeroeth it to the Lord, and he that obſerveth not , doth ſo tothe Lord. And like- 
. wiſe inthatundenyable inſtance of Marriage, wherein the Apoſtle debating of 
the conveniency to Marry,or not to Marry,doth conclude ſo, that he that Mar - 
rieth doth well , but he that Marrieth not doth better; whereby both parts of 
the contradiction are approven 5 and that which is leſs profitable, is ſaid to 
be well done : Thercfore , there is a great difference betwixt duty whichis 
neceſfar, and wherein we are oblieged, though we miſtake or be wilfully ig- 
norant by the very weight of the matter, and abſoluteneſs of the Comma 
wherein the orderi of what is forbidden to Gods Glory , will not juſtifie, 
as re may n0t do evil,that good may come of it:as thoſe who killed theApoltles, were 
far from being juſtified, though they thought they did God good froc thereby. 
Theſethings are,bova hontſta,& mala inhoneſta; but matters of — 
but b:214 wtilia, or, mala inntilia, and not inhoneits; and therefore, our du- 
ty in theſe, isthat which we conceive moi? to be for the Glory of God, and good 
of our ſelves and others ; but if we do miſtake, and chooſe that which is leſs 
expedient for theſe ends , we are free. God ſcemeth to do with men , as 
Princes do with their Ambaſſadors , to whom they give ſome expreſs inſtru- 
Gions , wherein they have no latitude in their Negotiations, and for the reſt 
to do as they ſhall judge moſt fit upon the place, wherein, if ating bona fide, 
they miſtake, and do not that which is moſt fit, they are not culpable. So 
man being ſent into the World to behold the Works of God, and to Glorifie 
him, for Going whereof, he hath ſome Rales written in his Heart by the Law 
of Nature , and in the Word of God, and for the reſt, is allowed todo as he 
conceiveth moſt conducible thereto, that whether heeat , or drink, or whatſo- 
ever elſe he do, he do all to the glory of God. It were a fad Rack to the Conſdi- 
ences of men, if their errors and miſtakes in the matters of expediency, were 
tolyeas a guiltupon their Conſciences, but that bona fider, or, conſcientia illeſe, 
ſo much ſpoken of in the Law, is that which cleareth and acquitteth men m 
ſuch miſtakes. 

From this Freedom doth ariſe, not only onr Perſonal Freedom and Liber- 
ty, whereby men are ſ#? juris 3 but alſo their power of the diſpoſel of other 
things within their reach, or that Dominion ( which God hath given them 
over the Creatures. 

20. As Freedom began, where Obedience ended 3 fo Ingagement beg 
where Freedom ends it being our voluntar oblieging of our ſelves, w 
by Nature weare Free; every ſuch Obligation, is a diminution of that Free- 
dom, for thereby, we are either reſtrained from that power of diſpoſel of the 
Creatures, or way be conſtramed to ſome performances contrair toour Na- 
tural Liberty. Some hold it not lawful for us, Togive away owr Native Free- 
doom , in whole, or in part, or to bind vur ſelves where God has left us free , and 
that ſuch Ingagemerts , except where they are profitable for us, or for an equivalent 
cauſe, are not obligatory; which ſhall be moreproperto debate, whenwecome 
tothe Obligations by Pation , Promiſe , or Contra, all which doariſe 
from the Principle of Ingagementz but it ſhall be ſufficient here , to con- 
clude with the Law , that there is nothing more Natural , than to ſtand 
og Faith of our Paftions z This much for the Common Principles of 


21. As tothe Objett thereof, the formal and proper Objets of Law,are the 
F Rights 


1$ Tith firſ. 

ights of men; a Right is a power given by the Law , of diſpoling of thingy, 
Mogi obeens pe nochor hh they are due; this will _ ent , if we 
conſider «4 ſeveral kinds of Rights, which are three, our Perſonal Liberty, 

ominion, and Obligation 3 Perſonal Liberty, is the power todiſpok of our 
Perſons, and to hve where, and as we pleaſe , except inſo far , as by Obedi- 
ence, or Ingagement we are bound ; Dominion is the power of diſpoſal of 
the Creatures in their Subſtance, Fruits and Uſe - Obligation is that which is 
correſpondent to a Perſonal Right, which hath no proper Name, as itis in the 
Creditor, but hath the Name of Obligation , as it is in the Debitor 3 and it 
15 nothing elſe but a legal tye, whereby the Debitor may be compelled to pay, 
or perform ſomething , to which he is bound , by obedience to God, or by 
his own conſent and ingagement, unto which Bond the Correlate m the Cre- 
ditor is the power of exaction, whereby he may exact , obtain, or compel 
the Debitor to pay or perform what is due, and this is called a perſonal 
Right, as looking direftly to the perſon oblieged 5 but to things indirettly, 
as they belong to that perſon; So Dominion is called a real Right , becauſe 
It _—n—_ things directly 3 but perſons as they have medled withtheſe things, 
by which it is clear , that all Rights conſiſt in a Power or Faculty, the Ad& 
whereof is Poſſeſſion , Injoyment, or Uſe , which is a rhatter ot Fact, ahd 
no pointof Right, and which may be, where no Right is, as Right may be, 
where thele are not, 

22. The Roman Law taketh up for its Obje&t, Perſons, things and Aﬀtions, 
and according to thefe , orders it ſelf ; bur theſe are only the extrinfick Ob- 
__ matter , about which, Law and Right are verſantz but the proper 

jet isthe Right it ſelf , whether it concerns Perſons , Things, or Adti 
= according to the ſeveral Rights, and their natural order, the order of 

ſprudens, may be taken upin a threefold conſideration z #7rft, in their Con- 
ſtitution and Nature. Serondly, in their Conveyance , or Tranſlation from 
one perſon to another , whether it be among the hvitlg , or fromthe dead, 
Thirdly, in their Cognition, which comprehends the Tryal, Decifion and Exe» 
cution ofevery Right, by the legal remeids, whereby the whole methed chay 
be clearly thus; Firſt, of the Nature of the ſeveral Rights, and becauſe Li- 
berty ſtandeth in the midſt , betwixt Obligations of Obedience , which are 
anterior, and of Ingagements, which are poſterior z but both theſe being of 
the ſame Nature , muſt be handled together 5 and therefore Liberty muſt 
have the firſt place 3 and next, Obligations Obediential , and theh Gonvers 
tional ; and aftertheſe , Dominion 1n all its parts And in the Secord place, 
ſhall follow the conveyance of theſe ſeveral Rights. Aatl Laſily, Cognition 
of all the judicial Proceſs and Executions - Rgits, 1n reſpect of the mater, 
are divided in publick and private Rights; publick Rights, are theſe which 
concern the State of the Common-wealth 3 private Rights, are the Rightsof 


. 


Perſons and particular Incorporations, of which, in their places. 
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 TBERTY isthat Natural Power which 
& man hath of his own perſon , whence a 
ng Free Man 1s faid to be ſie poreſtatis , ie 
WF bs own power, andiit is defined in the 
yl Law , to be a Natural Faculty ; to do 
& that which every man pleaſeth, unleſs he 
be hindred by Law or Force. 

 _ 2. That there is(ach'a Riphe, diſtin& 
1 from the Dommion of the Creatures;and 
Aj from Obligation, it is evident from this, 
| that it can be referred to none of 

and yet is the moſt native and delig 
Right of man, without which , he is cas 
| pable of no other Right 3 ſo Bondage 
exeemeth man from the account of perſons, and brings him rather in among 
things, que ſunt in Patrimonio noſtro, and the incroachments upon , and in- 
jurics againſt the Right of Liberty, of all others,are the moſt bitter and attro- 
cious ; the non-performance of Obligations, or Duties to us, or thetak- 


ing away, ordetaining of the thingsof our Property, are not to be compared 
with the laying violent hands on our perſons. 


3- This Right ariſeth from that Principle of Freedom , that man hath of 
= i Ie 
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himſelf, and ofother things beſide \man, to do in relation thereto, ashe pleafs 
eth , except where he is tyed thereunto by his Obedience or Ingagement, and 
this part of it which concerneth Perſonal Freedom , is maintained by that 
Common received Principle in the Law of Nature, of ſelf-defence and pre- 
ſervation , for asCicero faith in his Oration , Pro Millone, Hec &- ratio doGis 
&- neceſſtas barbaris, & mos Gentibus , &- feris natura ipſa preſeripſit, ut omnene 
ſemper vim quacutgz ope ,a corpore, a capite, a vita ſua pro pulſarint, And as ſaith 
Gaiss, Adverſus periculum natuxalis ratio permittit ſe defendere , which is only to 
be extended to private and unlawful violence. 

4. Oppoſite unto Liberty are Reſtraint and;Conſtraint , Reſtraint hinder- 
eth man to be where, and go' whither he will; and Conftraint torceth 
him to do what he will not 5 Reſtraint is exerciſed by Impriſonment and 
Captivity , or in the hinderance of the uſe of things neceſlar for Life , as 
Meat, Drink , Sleep, &c. - Conſtraint is exerciſed by Pcating, Wounding, 
or the like Force upon the Body, or the fear of it , whereby any thing isex- 
torted, 

5. Though Liberty be the moſt precious Right , yet it is not abſolute, but 

limited 5 Firſt, by the Willof' God , and our Obediential Obligations to 
him , and to men'by his Ordinance ; and fo though man hath power of his 
own perſon, yet hath he no power of his own Life, or his Members , todiſ- 
poſe of them at his pleaſure, either by taking away of his Life* or Amputati- 
on , or hurting of any Member by himſclt, or by giving power to any othes 
ſo todo, unleſs it be neceſlary for preſerving the whole , but he is gaturall 
oblieged to Ged to maintain his Life : ſo likewiſe men may be efiraijned, 
or conſtrained by others, without Incroachment upon the Law of Liberty, in 
the purſuance of other Obediential Obligations; as a Huſband hath power to 
reſtrain his Wife, from her Liberty of going where ſhe will , and may kee 
her within thebounds of conjugal Society; ſo may Parents reſtrain their Chil. 
dren; and alſo conſtrain them to the performance of moral duties, and that 
without any Ingagementor Law ; we may alſo without any injury, reſtrain 
a furious perſon, or one who 1s inferring violence to himſelf, in his Life or 
Limbs, becauſe this is not againſt any AC of his lawfil Liberty , and is done 
asaduty in us, of Love and Mercy : But in matters of utility and profite, 
where the Natural Liberty is not hemmed in with an Obligation, there, un» 
Jeſs- by bis own | delinquence 'or conſent , man cannot juſtly | be re. 
ſtrained , much leſs conſtrained upon pretence vf his utility or profite ; for 
.Liberty , as far preferable to. profite, and in the matterof utility , every man 
48 left to his ewn choice , and cannot without injury to God and Man, be 
hindred to do what he pleaſeth , or be compelled to do what he pleafeth 
not, in things, wherein he is'free, as Grotins faith , De jure bell, lib. 2, cap, 
22, pag.2, enim ſi quid alicui ntile eZ, id ſtatim mihi licet, ei per vim impo= 
mere, nam his qui rationis, habent uſum, libera eſſe dcbet utilium multilinine ele- 
io, niſt alterijus quodam in eos queſitum ſit. 

6. Liberty may be diminiſhed or taken away by our Delinquence, in 
the way of puniſhment, forſcing it is a:Right in our own power 3 as Goods 
and Debts-may be forfaulted by our Delinquence, ſo may our Liberty, in 
whole or.in part. 

7. Thirdly, ourIngagements do commonly importa Diminution of our per- 
ſonal Liberty,; but muchmore, of that Natural Liberty of things without us; 
whence itis that the Law alloweth perſonal Execution or Reſtraint, and Incar- 
ceration-of the Debitors Perſon, until he do all the deeds that are in his power, 
for the fatisafion of his Creditor. 

8. Liberty is diminithed by ſubjeRion unto Authority; for as man by Nas 

rure 


Of Obligations Al. 


ture is a free creature in his own power , he doth then become m,the 
er of others; whether it be in the power of a Society, where the ſafe. 
frage of the plurality is preferred to the natural and free choice of particula# 
retlons , or whether the Authority be ſtated in a few petſons , or in one $0- 
vyeraign £ | pant 
9. Fifthly, Liberty is wholly taken off by Bondage, Slavery, or Seryi- 
| wake --which is Diametrically oppoſite to Liberty ; for as Liberty 1s that 
power,by which men are ſ#i jurir,to by Servitude,they became a{zeri jurisin the 
wer of another, unto whom they became as the reſt of their Goods in their 
\wrBirk , and ate poſſeſſed by them , and may be gifted , legated , ſold, 
and otherways diſpoſed of at their pleaſure, 1. 4. f. de ſtatn hominis, 1, qui.in 
ſervitnte ; ff. deregulis juris, ſo that Maſters had —_—— Romans, and al- 
moſt every whete, power of Life and Death of their Slaves, 1. t. f. de bis que 
fant ſui vel alient juris , though the conſtitutions ofthe Emperors did reſtrain 
that power. to moderate chaſtiſement, as appears by the former. Law, Y. 2. 
and next enſuing Servants being wholly their Maſters, they could have nos» 
thing ' of their own , <4, acquiritur de acquirendo reruns Dominio ; fo that 
their peculiunm , which their Maſters committed to them, to Negotiat with, 
was wholly in their Maſters power , ahd migtit be taken away at his 
pleaſate, /. 4. ff. ae ptculiv , neither could they be lyable ro any 
Obligation , . nec ſeruns 41. ff. de peculio 5 neither could there be any 
Civil Attibn for, or agaiaſt them, /. i perſonam, ﬀ. 22. de regulis juris, . 
neither could they be Witneſles , Procuratoss, or Arbiters , }. cum ſerv. f, de 
regulis juris ; . yea, and they were accounted as no body , or as dead men, 
I. 32. de Reg. Fur. l. 7. de teſtib. I. 6. Cod. de judiciis, 1. 7. de recep. qui arb, 
12. Bondage was introduced by the Law of Nations, and it is among the 
ofitive Laws of Nations, ſettled by common Canluetude , and it took firſt 
place in the thefe who were taken in War , who being under the power of 
their-etiemies Sword, did loſs their Liberty in lieu of their Life 3 , ſach alſo. 
wete theſt, who ſold their Liberty, and gave it up , and were contentto be 
perpetual Slaves, as were the Jewiſh Bond;men, whoſe ears were pierced with 
an Aul, as the ſolemnity of their perpetuat and prey, Sorkin wor the offspri 
of Servants remained in their fervile condition; arid by the Guſtome of Natt- 
ons, and the Roman Law , it followed the Mother and not theFather, par- 
tns ſequitut.ventrem, and in ſomecafes; both by the Judicial Law, and the R5- 
man Law , free Parents might ſel] and give their Children into Bondage, 
11. Bondage, though contrair to the nature of Liberty , yet it is lawful; 
Liberty being a Rightalienable, andin our diſpoſe], ſo that the Natural Law 
conſtitutes us free , but puts no neceſſity on us, ſo tocontinuez and there- 
fore Servitude is both approven in the Old Teſtament 3 and in the New, it 
is cleared againſt that obvious Objeftion , that being made free by Chrift , we 
ſhould not become the ſervants of men, to which the Apoſtle anſwereth, Art thou 
called, being a ſervant (or ſlave) continue ſo, for nevertheleſs thou art Chriſt s free- 
map: But yet Chriſtian Lenity and Mercy , hath almoſt taken away Bon- 
dage,..except among(t the Spaniards, Portugals, and other Chriſtian Nations, 
bordering upon the Turks , where, becauſe the Turks do extreamly exerciſe 
Slavery , eſpecially upon Chriſtians , their neighbours do the like, that they 
may have Slaves to exchange with Slaves : little ofSlavery remains elſewhere 
among Chriſtians, except the Aſcriptitis, who are not abſolutely Slaves, but 
they and their Poſterity are bound to ſeveral Services, to Ferms and Vil- 
lages , to'which, by reaſon thereof only, . they are in Bondage, and 
their Maſters cannot apply them to other Ferms , or to other Services , 
but thoſe are fixed to , and follow thoſe Ferms, and they are convey- 
G 


22 Title ſecond. 
ed therewith 3 ſuch are the Exgi; villains, but in Seatlard there rs no tuch 


© 12+ There was formerly a kind of Bondage , called Man-rent , where« 
by free perſons became the men or Followers of theſe who were theix; Pa- 
trons and Netenders , and theſe were rather iz clientele, than in Bondage, 
but it is ytterly aboliſhed, bath by A& of Parliament, 1457+ cop. 78. and 
by Caltome, 38 : ; 

_ 13. From Servitude ariſe Manumifſion , and the Right of Patronage ; 
Manumiſſionis the dimiſſion of Servants, and the making of them Libertines, 
whereby they become Free , but with remaining thankfulnefs , reverence, 
and obſcquiouſneſs, and ſome other Duties and Offices, to their former Mas 
ſters,, then become their Patrons, aud if in theſe they failed, they farefault- 
ed oo new acquired Liberty , and returned to their former condition of 
Servitude. ; 

14. In theſe therefore , ſtood the Right of Patronage , and fram this 
condition of Libertines, aroſe that diſtintion of men, into theſe who were 
always free , who were called i»gerni, and in theſe who were bound, who 
were called ervi, and in theſe of a middle condition, who having been Slaves, 
became Free, and fo were neither fully free , but had ſome duties ly- 
ing ipon them to. their Patrons, neither were fully boand as. Servants. 

. T5. The Servants which now retainthat name, are judged free perſons, and 
have-at moſt bug hired their labour and work to their Maſters for a tie, 
which is a Contra& betwixt them ; of which afterward. 

16. The Cuftoms of this Nation have little peculiar, 10 relation ta Liberty 
direQly, buttheinjuries done againſt the ſame, cf cially canſtraint, fall un- 
der the confideration of Deliaquencies, and are ſo punithed. 

The Romans had expreſs Laws, de libero homine exhibendo, and de privatis 
carceribus inÞibeudis ; the Engliſh have their Action. of falſe Impeiſanment, de- 
termining with much exatneſs, in what caſes Impriſonment is lawful, andia 
what not, and how remeidable. 

It is alſo providedin.the Jadicial Law, _ ſtealers of men 3, but amongſt 
us, as theſe Cruyes are very rare 5 fo, if unlawful Reſtraint, or unjuſt In. 


prifonment ſhould fall out , it remains among Delinqyencics to be puniſhed 
actyeding to the Circumwſtanges and. Attrocity, and according to Equity, and 
thence 


a civit Atioa far damnage and intereſt ariſcth, 
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Of Qbligarions, 


t. Perſonal Rights and Obligati- 5s. Enumerdt. 


ons deſcribed. 6. (Wiigetions Nataral and Civil, 
2, Kinds of Obligetions. 7, Obligations Principal and At- 
3. Obediential Obligitions deſcri+ eefſory. 

bed, 8. Obligatious pure , conditional, 


4. Divided. and to 4 day: ” 
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=D>IGHTS Perſonal, or O ; 
Z@ in Nature and Time, for the moft partart- 
WG  tcriof to, atid ndaftive of, Rights ref of 
Sy Dommion and Property, do t e 
come under conſideration next utiro Li. 


x. The fame Right asttis ir the Creditor, 
i is called a Perfonal Right 5 bat as irs 
m the Debitor, it is called an COOm__ 
Debt, or Duty, whictr is retained as the 
more proper name , Iſt. de Obhoationthvs 
In principiv. 

Obligation is a Legat Tye, by which we 
pets _y be neceſfitate, or gn , 
or perform ſomething 5 this Tye lyeth uper the Debitor , and the power 
of making uſe of it , in the.Creditor , is the perſonal Right ir ſelf, which 
is _—_ given by the Law, to exatt from perſons that whictr hey 
are due 


2, Obligations by the: Romans, -are diſtinguiſhed in four kinds ; HOP 
tions , ex contrau vel, quaſi ex comrathu maleficiovel, quaſi ex nt Oo, h 
diſtintion infinuats no- reaſon of thecauſe , or riſe of theſe diftint Oblipat?- 
ons, which is requiſite n/a good diftin@t diviſion 5 and' therefore, they may 
be more' appofitly divided ,  aecordmg to the Principle; or Origmat from 
whence they flow :/ | in Obligations tential and by Ingagement, or Na- 

tural and Conventional; or by the will of God, and by the will of rtars. 
3. Obediential Obligations are theſe, which ate put upon mersby the will of 
God , notby therr own wills, and , Natnrdl, as introduced by the Law 
2 of 
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Nature, before any addition made thereto by Ingagement , are tn6ze wnich 
we are bound to perform ſolely by our obedience to God,as Conventional Ob- 
ligations are, ſu bas wearebound by , and through our own will, Ingage- 
mentor Conſent. | 
_-, 4. Obediential Obligations are either by the will of God immediatly, or by 
the "mediation of ſome fat of oursz ſuch are Obligations by Delinquence, 
whereby we become bound to reparation and ſatisfaction to the party injut- 
cd, and are lyablein puniſhment to God, which may be cv by theſe who 
have his Warrand for that effe& 5 of theſe Obediential Obligations, there be 
ſome which tye us to God alofie , Whefeby thete is no right conſtitute in man 
to exact the ſame as his own due,” or any Warrand or Command given him by 
God to exa&t them on his behalf ; and ſome, though ering not a 
right in man, yet man'is commanded and warranted td vindicate them 3 as 
the Crimesof Witchcraft, Blaſphemy, Beaſtiality and the like, for which there 
is an expreſs Command to inflit pumiſhmeat, though there be no injury done 
therein to man, of which there could be any reparation ; for the Command, 
Thou ſhalt not ſuffer a Witch to live, takesplace , though the Witch have com- 
mitted no Malifice againſt the Life or Goods of man : But theſe Obligations 
being among the-publick Rights , beJongs to the Magiftrate , on whom-is 
devolved that Authority, to vindicate for God, as his Vicegerent : We ſhall 
not here infiſt on them, nor on theſe other Obligations , whereby no right of 
exeaitionis conſtirute in man for vindication , & que folurm Deum habent ulto. 
rem , ( being only now about the private Rights of men )- ſach are the 
Love and Fear we owe to God, and dependence on, and confidence in him. 
5. We ſhall therefore inſiſt only on the Obediential Obligations that ace 
berwizt Huſband and Wife, Parents and Children, Tutors and Pupils, Cy- 
rators and Minors ,yand the Obligations of Reſtitution and Remuneration, 
'and the Obligations of Reparationof Delinqueace, and damnage , and then we 
ſhall proceed to Conventional Obligations. | | | 
4, There is another diſtinQtion in the Law of Obligations , 2iz. Natural 
and Civil ; . Natural Obligations aretheſe, which have a tye by the Law of 
Nature, and do raiſe a Right in the perſon to whom they relate ; but the 
Civil Law ; or Cuſtoms and-Conſtitutions of men , donot fecond them with 
Tegal remedies or executions, but they remain only as bonds upcn the goods 
will and honeſty of theſe who are thereby bound. 
 Fift, There be-many Natural Obligations which haveno civil effect, either 
becauſe they obliege to inward duties of the mind, which Law doth not con- 
fider , as Cicero Sth , Philoſophnm ſpetant que mente tenentur , juridicum que 
manu tenentur: Or, Secondly, Becauſe though they obliege to outward per. 
formances, yet the manner and meaſure is left to the diſcretion and arbitri- 
"ment of the. oblieged, as before hath been ſhowen, though that in mattersof 
expediency or utility, there be an Obligation:to do that which is moſt con- 
ducibleto theſe common ends, to which weare _—_ , yet 1n the particu» 
Jars, our adting , bona fide , makes us free: Or, Thirdly, Becauſe, though 
Abſolute Obligations lyeupon the oblieged, yetthey relate to duties perform- 
abletoGod, —_— he hath given no power-norcomrmand to man;that there 
be ſomeſuch Obligations that God hathauthorized or commanded man to vin- 
dicate for him , and not allſach, may be gathered from his own Judicial Law, 
in which many ſuch areexpreſt, and many others omitted 5 though theſe Ob- 
ligations be to duties relating, to man, yet-there is no correſpondent Right 
'or Power of Compulſion in man.,and fo the Creditor is God, and man is the 
third party , to whoſe behoove the Obligation is impoſed; but who hath nei- 


ther power of exaction for himſelf, nor of vindication for God; ſuch are = | 
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Obligations of Beneficence , generally and particularly 3 of Charity to the 
poor , ail to theſe, in hazard, and relicf of the oppreſſed ; WP Natus 
ral Reaſon will teachus, that though theſe do naturally > lege us, yet they 
in whoſe favours they are, cannot compel us 3  forexample, we are bound 
ts give alms to the poor , yet none will athrm, that the poor can extort it,-.or 
take it by force. lt is true , that by the poſitive Law of any Nation ;, by 
their Conſociation together, there is in the very Nature of the aſlociation, 
a duty of afliltance for the common intereſt, into which they are aflociat ; 
but that is nota Natural, but a Volumary Obligation flowing from their vo- 
luntar aſſociation or union. Likewile, all the people are bound to concur and 
a{liſt legal executions, and in ſome. places to contribute by ſuch a proportion 
to the poor, but theſe are only politive Laws, having the force and nature 
of Contracts: Legal compullion 1s allo laid afide in matters of ſmalleſt moment, 
and in ſome things of greater importance, wherein a way of procedor is pre+ 
ſcribed, and as a penalty of none-obſervance of that order , legal remedies 
are denyed , when done any other way 3 as naked paCtions among the Ro- 
mans were incfiefual , becauie- they did not interpole Stipulation. And 
with us , agreements requiring Write, are ineffectual , and may be reſil- 
ed from , anlck Write be interpoled 5 and in molt matters of importance, 
Obligations with us are ineffectual , unleſs provert by Oath of Party , or 
Write. 


Civil Obligations, are theſe which have a civil ctie& and execution, though 
perhaps. they be not naturally oblieging 3 as with us, an Obligation wn Write, 
doth Civilly obliege,and hath execution at the Inſtance ofthe Creditors Heir, 
or Ailignay , though the Debt was payed to the Cedent , or Defun&, be- 
cauſe theDebitor hath notbeen-ſo cautious to keepa Diſcharge in Writez but 
moſt part of Obligations, are both Natural and Civil: There are-many ſuch 
particular Obligations which will occur in their proper places. 


.. 7. Thereisa third Diſtuiftion of Obligations in Principal and Acceſſory, 
ſuch are. the Cautionary Obhigationsof Surety and Pledges , which are acce(- 
dory to all other Obligations. "I | 


- 8. Thefourth Diſtin&ion of Obligations, isin theſe which are Pure, -Con- 
ditional, and to a day : Conditional Obligations axe ſuch as do depend upon 
a-condinion, 'and ſoare but Obligations in hope, till the conditionbe. exiſtent; 
bur Obligations to a day, areſuch as are preſently bndiog, Durtaaingt, or 
execution thereof is ſuſpended toa day, betwixt which, there is this maindi 
ference, that m Conditional Obligations, . the Condition muſt neceſfarily be 
uiicertain, either as being inthe power of.mans will;- or an accidential event: 
For if the Condition bea'thing certainly to come, though it may be conceiv- 
ed-under the Terms of a:;Conditional Obligation, yet-1t is indeed an.Qbliga» 
won to a day, as if Titzes be oblieged to pay Meuins ten Crowns, it anEcliple 
ſhall be ſuch a day ; upon which day,by the certain-Rules of Aſtronomy, it is 
known thar it is to be;thougt@peihaps it was uncertain to both,or either party; 
yetit 1s not a conditional Qbligarion : - but the time of. the Ecliple istheterm 
thereof: 1o likewiſe, /if the-condition be impoſiible, de fafo, or impollible, 
de jure, that is, unlawful , ( am id poſſunns quod de jure poſſumus ) then, 
though'the Obligation be conccived)in Terms Conditional z . yet becauſe the 
| ition'ts not depending, and in it ſelf uncertain , the, Obligation is not 
truely Conditional, but 1s void and eluſfory in the caſe of the legal impoſhbi- 
-licy of the Condition ; and if it be in the power of the Creditor, or any third 

H party, 
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party, ſothat it may be an occaſion to move themto do wrong, the Obliga- 
tion is valide and pure, and the Condition is void, as not adjected , man coj+ 
ditio 1llicita , eft quaſi non adjefa ; Hence it appears , that ſuch Obligati« 
ons as are without conditions , are pure, and ſuch are fimple which are not 
clogged with the running of a courſe of time , the adjeQtion whereof is al- 
ways in favours of the Debitor , as to the intervenient time; and in this al« 
{, in favours of the Creditor, that he needs uſe no Interpellation , or Re. 
quiſition for performance, ſedwies imterpallat pro homine, and the day bring 
paſt , the Debitoris in mora 3 but in fimple Obligations, delay is only up- 
ondemand, and whenſoever it is required, upon non-performance ,' the 
Debitor is i# ora. Obligations , ad diem incertum , are in effe&t Conditio« 
al, am dies incertus , habetur pro conditione , asa Sum payable at ſuch an age, 
which is frequently in proviſions of Children , if they die before that age, 
the ſum is not due to their Repreſentatives ; even after they _ have at- 
tained that age, as was found, Fanuary, 17.1667. Edgar contra Edgar , Fe- 
bruary, 22. 1677; Belſhes of Toftes contra Belches. 


A Conditional Obligation doth neceſſarily imply. an uncertainty and de- 
pendence of the effe& of the Obligation, upon the exiſtence of the conditi- 
onz for, if the Condition fail , the Obligation is void : and ofttimes, Qb- 
ligations are conceived in conditiobal terms , though in effe& there be no 
uncertainty of the condition , as to the beeing thereof, though it may be 
uncertain , as to the Contracters knowledge 5 as in Obligations where the 
condition is made of ſomething paſt , or of ſomething that cannot but.come 3 
the coming whercof, is the Term of Performance; and not a Condition, and 
# is an Obligation to a day, and not conditional: As on the contrair , a 
Conditional Obligation may be,when it is not yet conceived in Terms Condi- 
tional , as whe it is conceived to aday, if it be uncertain, whether by the 
courſe of Nature that day will ever come , it is no Term , bur a Conditi- 
on. Theſe uncertain Conditions are of two kinds, voluntar, which depends 
upon the free choice of ſome perſons; and caſual , which depends upon 
the cafual event of that which cannot Naturally. be-ftoreknown. Am 
voluntar Conditions , thefe are not to be numbred ; which conſiſt in th 
mutual Obligations of the Creditor , which he is poſitively oblieged to 
perform, and fo are not looked on by the Contracters, as an uncertain 
event in his choice; and therefore, though frequently ſuch Obligations in 
mutual Contracts, are conceived by way of proviſion or condition , and fo 
may wr the effe& , or-execution of ſuch Obligations, till the Creditors pazt 


be 3 - yet that is rather as the failzie , or delay of the mutual 
cauſe of the Obligation, - then as the non-exiſtence of the condition : and 
therefore; ſuch Contratts may , and ordinarily do reſerve execution , by 
Poynding , and Appriſing , befove the performance of theſe -proviſions z 
which executions are-not null , but will be preferred by their dates , to 
others/proceeding' upon pure Obligations , or /to a day, after the day 
is paſt, yea , the other Creditors cannct objec the non-implement of the 
proviſions , except they had intereſt, in ſo- far as the fulfilling thereof 
would be to their behoove 3 which certainly they. coald do , if they were 
proper Conditions , as they can do , when the condition is caſual , or when 
it is voluntar, notbeing.a part of the Creditors mutual Obliegergent. 


In ttke manger , the end and intent. of an Obligation , or the manner of 
performance thereof, 1s ordinarily expreſt as a condition, thoughtheſe benot 
rea] conditions, rendering the Obligation uncertain. | 


A con- 
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A condition is ofttimes implyed jn an Obligation ; though it be not ex- 
preſt , as when a Tocher is odio ; this rack condition is implyed ; if 
the Marriage hold, and the condition may either .be expreſt 3 or imply- 
ed , as relating to the Contrafting , or to the ru rming of the gatt- 
onz as if the Debitor faid, on ſuch ions I ſhall become obheg.. 
ed; which differeth from this, that I oblicge my ſelf to pay , or perform, 
when, or upon condition that ſuch things ſhall exiſt 3 for 1n this caſe there 
is a preſent Contract , though theeffe&t be uncertain : and therefore Atreſt- 
ment, and Inhibition might be afed thereupon + But in the former ; the 
very ingagement is uncertain, as if one ſhould promiſe to Titixs, if he mari- 
ed Mevia , that he ſhould Cohtradt with him , for fuch a Tochet ; before 
ſuch a Marriage; Contracted or Solemnized , neither Arreſtment , nor Inhi- 
bition would be granted thereupon. An offer hath the like implyed con- 
dition of the other parties acceptance , and in that it differs froman abſolute 
promiſe 3 ſo that if the acceptance be not adhibit preſently , or withtn the 
time expreſt in the offerz m which the other party hath Li to ; 
There ariſeth no Obligation, as was found, Jaxe, 25. 1664. Alexander 
contra Mr. John Collier 5 and in mutual Contradts , the one party ſubſcryb- 
ing, is not obliged till the other ſubſcribe, as being his acceptance: ' ' And 
a Cautioner ſubſcribing , is not oblieged , unleſs the principal :party ſub« 
ſcribe, that being implyed as atacit contradiction of his being Gautionex.; 
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conſtitute. | 

Dijfolution of Marriage by 
Death. 

Deſertion and Adherence. 

Jus Maritt. 

The Husbands Obligations. 

The power of the Husband by the 
Crvil Law. 

By the Cuitome of Neighbour- 
Nations. 

By the Cuitome of Scotland. 


mu 
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-Conugal Obligations, 


10. The Wifes Eſtheat. 
. The Husbands concourfe, fy 
. A Wiſes Obligation null. - _ 7 © 
. A'Communion of Goods and- : 
Debts. 
14. Donations betwixt Max and 
Wife revccable, 
15. Diſolution of Marriage within 
the year. 
16, Divorce. 
17. Rights ariſing from the Diſſolue 
tion of Marriage. 
18. Priviledges of Wives, 
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=—HE firſt Obligations God put upon man to. 


ward man , were the Conjugal Obligatt- 
ons , which arofe from the Conſtitution 
of Marriage before the Fall ; from whence 
tave ariſen, Rights of the greateſt conſe. 
quence ; as of the Huſbands power over 
the Wife, and her Goods; the mutual ſo- 
ciety of Families, which is the only ſocie- 
ty 1ummediatly Inſtitute of God , in the 
Law of Nature : and from whence, is 
the power of Parents over Children 3 and 
economical Government of Families, 
which of all other is the moſt abſolute,and 
full, extending not only to the determi. 


nation of Civil Rights, but to the puniſhment of all Crimes, till by rhe uni- 
on of greater Civil Societies, many of theſe powers have been devolved upon 
the common Authority of the Societies 3 and therefore, theſe Obligations do 
deſerve the firſt conſideration. 


1. Though 


- 


*  Conjngal Obligations, + 7 


1. Though Marriage ſeem to be a voluntar Contra& by ingagement, be- 
cauſe the application ot'it is , and ought to be of the moſt free conſent ; ant 
becauſe in matters circumſtantial, it is voluntary, as in the Succeſſion of the 
Iflue, and the Proviſion of the Wife and Children ; yet, that Marriage it ſelf 
and the Obligations thence ariſing, are Fare divino, it appears thus ; Firſt, 
Obligations ariling from voluntar Ingagement, take their Rule and Subſtance 
from the will of Man, and may be framed and compoſed at his pleaſure ; 
but ſo cannot Marriage, wherein it is not in the power of the Parties, though 
of common conſent, to alter any Subſtantial, as to make the Marriagefor a 
time, or take the power over the Wife from the Husband, and place it in 
her or any other; or the right of Proviſion or Protection of the Wife, from 
the Husband, and fo of all the reſt z which evidently demonſtrateth, that it 
Snot a Humane, but a Divine ContraR. 


2. That Marriage ariſeth even from the Primitive Law of Nature, and that 
as it is the Conjunction of two ſingle Perſons 3 is evident not only from that 
natural Aﬀedtion, which all ſorts of Men in all places of the World { where 
nocommon Example nor Conſent can reach ) have unto a married Eſtate. 
But as the Lawers ſay, that it is founded in the common nature of Man, with 
other Creatures, who have a reſemblance of it in themſelves, and it is given 
forthe yery Example of the Natural. Law, as contradiſtin& from the Law of 
Reaſon, and Law of Nationsz for moſt part ofthe living Creatures live -and 
converſe in pairs, and keep the common [Intereſt of their oft-ſpring, as is clear 
in all Fowles, whoſe Wings have freed them from mans comptrol, and many 
ofthe Beaſts of the Field : And it is like, all of them would be fo. inclined, 
if their natura) Liberty were not reſtrained by Man, by. purſuing ſuch as are 
Wild, and making ufe of the Tame, as they.,may be molt profitable, preſery- 
ing moſt of the Female for Increaſe, and Deſtroying the Male: 


- 3. The Aﬀection of the Property and Chaſtity ofWomen,and Animoſity and 
Jealouſy that ariſeth in Men, naturally upon the Breach thereof, doth evince, 
that by the Law of Nature, every Man ought to content himſelf with his own 
Wife,and Women not be common : for as noMan can indure the communica- 
tion of his own, ſoit muſt neceflarily follow, that he ſhould .not incroach 
upon others Property : and feing Nature holds not out a, proportion--be- 
ewixt the Male and the Female, whereby every man might appropriat more, 
it miſt therefore ſubſiſt in one; and ſo was the firſt Inſtitution by God, 'afid 
all the Poſterior Directions in his Word are for a man, ant his Wife, not his 
Wives 3 and as the man hath not powet over his Body, but the Wife :' '{& ir 
were an abſhrd Inconſiſtency, if that power were in many,” 'andſo behoyed 
to reſolve in a Management by the common conſent of the Wives: : | 1.) 


4. The __ in which Marriage is allowed or forbidden-are, by divine- 
Inſtitution 3 tor the next Degree collateral, is only forbidden 3- for of AC 
ſcendents and Deſcendents, there is properly no Degree, the great Grarid-/ 
mother, being m that regard as near as the Mother; and ſo the next colliceral” 
to all Aſcendents and Deſcendents is in the ſame Degree with' Brothers ' and” 
Siſters, and Uncles and Aunts,Nephews and Nieces,arealike in the Propimquis- 
ty of Blood, with theſe, and the great Grandmother's; Siſter,with theMothers' 
Siſter 3 elſe if theſe were different Degrees, there would many Degrees in- | 
terveen betwixt a Perſon and his great Grand. Aunt ; But that there 1sa naty- 
ral abhorrence of that Promiſcuous Commixtion of Blood , it is commonly 
ackhowledged over all the World, as to all Aſcendents and Deſcendents. 
| I And 
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And asto the next Collaterals, the Word ef God cleareth it, notto have been 
a Poſtive Law given to the Fetvs, but to have been a Common Lew to the 
Gemiles alſo « and therefore, Lev. 18, where the Degrees of Marriage are 
expreſt, and unlawful Commixtion forbidden, It is fabjoyned, ». :24, 25. 
Defile not your ſelves in any of theſe things, for in all theſe the Nations are de- 
filed, which I cait out before you, and the Þ.and is defiled ; therefore ds I wi- 
ſit the Iniquity thereof upon it. -But unleſs theſe Degrees of prolubite Marri- 
age, were a part of the Law of Nature written in Man's heart, or a com. 
mon poſitive Law known to the Nations ; the Lord, who bath declared that 


he will judge men by that Law, which is known, would not fo have judged 
the Caananies. 


5. The Perpetuitic of Marriage is alſo evident, by our Saviour's Sentence 
againſt Arbitrary Divorce, which was permitted by the Law of Moſes, forthe 
hardneſs of that Peoples heartsz but the Lord cleareth up the Ancient Law 
ofiNature, from the beginning it was not jo; which theweth the Perpetuiry of 
that Law, and that it was before the Judicial Law ; and therefore he con» 
cladeths thet whoſoever putteth away bis Wife, except for Fornication, is ax 

dulterer. 


ii. For underſtanding of theſe Conjngal Rights, it will be neceſlar, 
1, To tconfider the Conſtitution of Marriage. 2, The Diiflolution of it, 
3, The Rights and Intereſts thence ariſing : For the fiddt; Marrige is defin- 
ed by Modeſiirus, to be the Conjunction of Man and Woman, to be Con- 
ſorts for all their Life, with 4 Communication of Rights Divine and Ha- 
mane, /, 4. : de rity. nuptiarums, lo the ellence of it conſiſts in the Comfagat 
Society, the | nature of which Society,appearcth by the ſtate, Intereſt, and 
Terms that the tnarried Perions have thereby. 


: Ir may bi; queſtioned, whether the Conjuncion wherein Marriage conſifts, 
be.,a Conjunttion of mindes by mutual conſent to the marned ſtare ; 
and that whether privatly or in the publick Solemnity 3 or whether rather 
it-btz; a Conjunftion or Commixtion of Bodtes: For clearing whererf, 
odnlader;that.itii.not every conſent tothe married ſtate that makesMarrimony, 
lutia,eonſental prefenti, and not a protniſe ae firtvro Matrizwmos for this 
Banihb ane otieudh which are pretuiſcd to Marriage, and that 1 ſo- 
kao az Actmight be with dew Deliberation z and therefore 36 0- 
ther Promiſes'and Padtions, Epoulats be naturally obligaroric and effettnal 
alſo by the Canom Law , whereby the eſpoufed Perſons may be competed 
th perfett the Marriage, unleſs there ariſe ſore eminene IIſcoverie ' of the 
Corruption or Pollution ofcither Party,or defetit or Deforminygthrouph Bick- 
neſs or ſome other Accident. C.de literis extravag. de ſponſalibus,&+ cap.2,eodem, c. 
uhts;de Conjugs yet by the Civil Law, there is place for cnther party w' xepent 
ahd Yenuificethe Elpouſals, {. 1. Cod, de fporjalrons, winch x 2YHothe cuſtom: of 
this:Nayions for Marriage uſes not to be purfaed before Solemaination, 
rhbvs;itegris, ſo that the matter it RH conlifts not in the Promnfe , burn rhe 
pheſens:Gpni@dt,, whereby they aocepe each other as Hughand and 'Wike 
whether; 4tht be by words expreſly, or tacnly by maritai Cotabitatioa, of 
Acktomedguidat, or by nature) Commixtien where there harb bren » 
Promiſe:or Eſpoutals proceeding; for therein is preſianod a conjugal Content 
degrefews: 11 Yd. , | 999 


; The publick Solcmniry wa mtecr of Order, juſtly inrrodoced by potitive 
pit Law, 


Conjugtt Oh livativne. 1% 
Law, for the certainty offo important # Contra&, but not elltnitial to Mar- 
riage: thence ariſes only the diſtintion of publick and ſolemn, privyat or 
clandeſtine Marriages, and though the Contraveeners may be juſtly puniſhed, 
(asin fome Nations, by the Excluſion of the THe of ſuch Martiages fi 
noainn ) yet the Marriage carmot be declared void , and annulled ; and 
fach exclutions ſeem very unequal againſt rhe mnocent Chifdren, But by 
our Cuſtome,Cohabiation,and —_—_— repute Man andWite,validaty * 
the Marriage, and gives the wife right to her Teree, who cannot be exchide 
therefrom, it ſhe were reputed a lawful Wife , and not queſtioned during the 
Hutbands life , tilt the contrary be clearly decerned , Par. 1503. cap. 77. 
Soalle, a Contract of Marriage was found valid, againſt the Hufbands Heir, 
though the Marriage was never folemnized in Kirk nor Congregation, Hope. 7. 
Husband.&&c. William Barklay contra Arma Naper. The like to exclude the 
baſtardy. of the Children, by the Father and Mothers, bein —_ Married, 
and keeping houſe and ſociety together, for ſeveral years; Nicolſor, de Agno- 
feendis liberis , Brok contra but the contrair was found, 
where it was poſitively proven , that the Defun& had another Wife, Þbid. 
Arctibald Chirnſide contra Iſobel Grieve and John Williamſon, So likewife, in the 
former caſe, a ContraCt of Marriage was tound valid , and the Man thereb 
oblicged to Solemnize the Marriage , ſeing he had procreate Children with 
the Woman , and by his miſlives had acknowledged he had Married her, 
though by a Contra& , poſterior to the Contra& of Marriage, ſhe had res 
nunced thefame, Nicol. de ſponſalibus, Barclay contra _ Kelly, But where 
a Man by hisWrite had acknowledged,thatſuch a Child was got under promife 
of Marrnge,and promiſed to folemnize the fame, yet the Lords,on the mans al- 
kdgance that the woman had born aChildto another,and her anſwer;that it bes 
hoved to be preſumed his , would not faſtain that prefymption , without jn- 
ſtructing their converſing together, wedio tempore, Farmary 31. 1665. Chriftian 
Berclay contra George Baptie. It was alſo found latgly relevant, for validati 
a Contradt of Marriage, ſixteen years Cohabitation, and being repute 
and Wife, FElzzabcth Grierjor cortra Laird of Craigdarroch. | 
As to the other point , though the commixtion of bodies ſeem neceffar for 
the conſtication of Aﬀfnicy ariling from Marriage z yet the opinion of the 
Canon Law is true, conſenſus, won coitus, facit Metyimannm; batrthis conſerit 
muſt ſpecially relate to that Conjandion of Bodies , as being then mm the 


conltnters capacity, otherwiſe tt is void ; fo the confent of perfons naturally 
impotent , or of dubious Hermophradits, where the one Sex doth not i 
nently predomine , doth not make Marriage, and the common effentials of 
confcat,muſt alſo here be obſerved;to that,yho cannot conſent,cannot Varty, 
as ifio's and Furious Perſons,neither they who have not the uſe of Reafon, as 
Infants and thoſeunder age, who are not come to the uſe of diſcretion, aries 
mabitia ſuppleat etatem, that is, when the perſon is within the years of Pupil- 
larity, commonly eſtabliſhed in Law , to be fonrteen m Makes, and eye 
inFemales; yet ſcing Marriages gn Obligation natural, and not annuffable 
by patitive Law 5 as to it , regard muſtbe ratherhad , whether the parties 
be truely come to diſcretion and capacity , whereof commixtian of bodits 
ſuffictent evidence : And this #tdis the fenterice of the Canon Law, de if. 
cep.9. alt. de fporſ. Errors alto in the Subftantials, make voidthe confert 
unles future conſent faperveen, as'it did in goon whoſappoſed that he 
Married, and received Rachel, but by miſtake got Leab 3 yet was contentto 
retam her, anderve for the ottier fo. But Errors m quahries, qr circunt 
ſtances vifiat not , asif oneſappofirlg he had 'Martied a Maid, ora chaft W 
man, had Married a Whorez $Sothen, it snot the conſent of Marriage, 
I 2 ag 
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as it relateth to the procreation of Children that is requiſite, for it may con. 
fiſt , though the Woman be far beyond that date but it is the conſent, 
whereby ariſeth that Conjugal Society , which may have the corjunftion of 
Bodies as well asof Minds , as the general end of the Inſtitution of Marria k 
isthe ſolace and fatisfaftion of Man, For the Lord ſaw that it was not fit for [4k 
to be alone, and therefore made him a help meet for him : Yet though this 
capacity ſhould never be aCtuat, as it perſons, both capable , ſhould after 
Marriage live together, agd it ſhould be known or acknowledged, that 
all their lives they did abſtain, yet were the Marriage val'd, as to the Conju= 
gal Rights on either paart. If it be asked, whether the conſent of Parents be 
eſſential to Marriage ? the common Sentence will reſolve it , Multa 1mpediunt 
matrimonium- contrahendum, que non dirimunt contraFum , io that conſent is 
neceſlary , neceſſatate precepti , ſed mon neceſſitate medii 5; though by hu- 
mane Conſtitution , ſuch Marriages may be difalowed, and the Iijue repute 
as unlawful, but the Marriage cannot be annulled, 1. 11. de frat. how. 1. 13 
$. 6.de Adult, by which Laws, not only the Hiue of ſuch Marriages are ex- 
cluded from Succe flion, but the Varriage it ſelf infinuat to be null, which 
humane Conſtitutions cannot reach, though the Magiſtrate or Miniſter, Ce- 
lebrator of the Marriage, may refuſe to proceed without conſent of the Pa. 
rents 3 as by the Law and Cuſtom of Holland, Art. 3. Ord. Pol, Tt is ſta- 
tute, that befare the Celebration of Marriage, there be three Proclamations 
in the Church, or in the Court; and that where the Parties are Minor, they 
be not married without conſent of their Parents; and where they are both 
Major, Intimation muſt be made to the Parents, an it they appear not, their 
conſent is preſumed ; and if they do appear and diſſent,they muſt condeſcend 
upon the Reaſons, that it may be cognoſced whether they beſufficientor not : 
And if the Marriage do otherwayes proceed, they account it null. Marriage 
is alſo void and inconfiltent, when contracted within the Degrees preſcribed 
Levig.18. whereby the next Degree Collateral is only prohibit, both in Con- 
ſanguinity andAffinity,which makes thoſe joyned inAfﬀnity,in the ſameDegree, 
as being by Marriage one Fleſh;neither can Marriage conſiſt where either Par- 
ty is rrarried before:But the Excluſion of further Degreesby the Canon Law, 
as of Couſin-Germans , or of certain degrees in Affinity Ecclſieaſtick 5 or 
the prohibiting Marriage to theſe i» ſacris, are there unlawful Devices, which 
cannot alter this divine Contra&, but become a Cheat, putting Parties in the 
Pop's power,to approve or diſapprove as His Avarice or Intereſt leads: neither 
do the Civil Conſtitutions of Princes, annul or ditjolve Marriage, whatever 
they may work as to the Intereſt of the married Perſons, or their Succeſſion, 
as were the Prohibitions of Marriage,between thoſe of conſular Dignity, and 
Plebeian Perſons, between Tuttors and their Children, and Pupils - Yea, 
between Jews and Chriſtians, for diverſity of Religion camnor annul it. 


. 2. The Diſſolution of Marriage is only Natural by Death , Adultery , and 
Deſertion , do not annul the Macrings, but are juſt occaſions upon which 
the Perſons injured may annul it, and be free; otherwayes if they pleaſe to 
continue, the Marriage remains valid. Alldo agree,that Adultery hath ſome 
Effect upon [les the Canon Law doth not thereupon diſſolve it, 
that the Party injured may be free to marry again , but only-granteth Sepa= 
ration. © But our Saviour's Precept cleareth, the contrary z who m Relation 
to the Cuſtom thiat then was of Divorce for light Cauſes, reſolves, that put- 
ing away was not lawful, except in the Caſes of Adultery, and fo in that caſe 
approves the Divorce even as then uſed, Matth. 19. v. 9. It maybe doubt. 
ed, whether. the Adulterer, after the Diſſolution of the Marriage u 


his 
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his default may marry again : But though Poſitive Law, as a Penalty upon 
Adulterers, may hinder their Marriage with the Adultereſs or otherwiſe de- 
clare ſuch Marriages, as to Succeſſion and civil Effedts, void; yet, can it not 
fimply annul it 3 and asto any other perſon they may Marry. With us, Mar- 
riage betwixt the two Committers of Adultery, is declared null, and the Iffue 
inhabilitat to ſucceed to their Parents, Parl. 1500- cap. 20. Butotherwile, the 
perſon guilty may again marry. _ wy 

The ſecond ground of Diſlolution of Marriage , is, wilful deſertion, 
which is grounded upon the an(wer of the Apoſtle, 1 Cor. 7. 15. concerning 
the Marriages of Chriſtians with Infidels, which he declares valide, aleſs the 
anteliezer depart in which caſe , he declares, the Chriſtian not to be under 
bondage , which cannot have any ſpeciality to the patty deſerted , as a Chri- 
ſtian; and therefore , muſt infer a general Rule , that all Matried perſons, 
wilfully deſerted, are free but this ſeems inconſiſtent with Chriſts reſolution, 
making Adultery the only exception , which is cafily cleared, by adverting, 
that Chriſts determination is not general of the diſſolution of Marriage, but of 
putting away by divorce 5 and ſo concludes no more, but that the putting away 
of the wife is unlawfnl,zn leſs for Adnitery,but the wilful deſerter is not put away, 
but goeth wilfully away 3 yet whether the perſon deſerted, or put away,be 
fimply free by the diſlolution ofthe Marriage, or only freed from the bondage 
6f adherence , is nor clear from that Text, 1 Cor. 7. 15. For from Matth. 
5,32. and 19.9: Lake 16. 18. It would appear, that by Celertion, the Mar- 
riage is not diflolved, and that the perſon deſerted may not marry again, be- 
. cauſe it is ſaid, That whoſoever marries ber that is put away ( or deſerted ) commit< 
teth Adultery. 

\ By the Law of Scotland, diſſolution of Marriage for non-adherence, or wil- 
ful deſertion , isexpreſly ordered, Parl. 1573. cap. 55. That the deſerter, af- 
ter four years wilful deſertion , without a reaſonable cauſe , muſt be firſt purſued and 
dec:rned to adhere, and being thereupon denunced , and alſo , by the Church ex- 
communicate , the Commiſſaries are warranded to proceed to divorce ; but the 
abſence will not be accounteda wilful deſertion, ifhe be following any lawful 
imployment abroad, and content to accept and intertain his Wite, for ſhe is 
oblieged to follow him. 

2. Therightsariſing from Marriage, arethe Jus Mariti, orconjugal power 
of the Husband over the Wife , her Perſon and Goods, and therewith by 
conſequence, the obliegement for her debts. 2. His power, and the Wifes 
ſecurity, whereby, during the marriage ſhe cannot obliege her ſelf. 3. The 
Husbandsobliegement to intertain the Wife,and provide for her after hisdeath, 
and her intereſt in the Goods. 

Jus Mariti , as a Term in our Law, doth fignifie the right that the Huſ- 
band hath in the Wifes Goods , yet it may well-be extended to the power 
he hath over her perſon, which ſtands in that cxconomical power and autho- 
rity , whereby the Husband is Lord, Head and Ruler over the Wife, by the 
expreſs (Ordinance of God, Gen. 3. 16. Where the Lord fays to Eve, Thy de- 
fire ſhall be towards thy 'Husband, and he ſhall rule over thee 5 which, though it 
may ſeem as a penalty impoſed upon her, for being firſt in the tranſgreſſion,and 
ſo not to be of the Natural or Moral Law, which is perpetual; yet it is no 
morethan a contequence of the Moral Law , whereby Marriage being Infti- 
tute before the Fall, The Woman was made for the Man , and not the Man for the 
Woman: And therefore , in that Conjugal Society, being but of two, the 
determination of thingsindifferent,oftheirInterelt, behooved to be in theMan, 
and heto have in ſo far the Precedency and Government of the Wife;but when 
brough the Fall, the greateſt meaſure of infirmity befe] her , asbeing _— 
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the tranſpreſſion,, whereby ſte becawe the weaker Veſſe!: there was need, nor. 
only of a determination in things free, but an exaltiotrof duties , wherein-' 
to ſhe became Ic{s knowing and willing : Therefore, from that Conſequence, 
and not by any new "a0. 29G the Man became to have Dominion over her, 
and power to makehcr dotheſe duties, which in herInnocency,ſhe would have 
done of her ownaccord. | 

This power a:conomical ,. ashath been ſaid before , did naturally coms 

all authority.till moſTof it was devolved upon Magiſtracy,yet by this 

power the Husband may ſtill contain the Wife within the —_— the 
conjugalSociety, and her abode and domicilefolloweth his,and he righr 
to recover her perſon from any that would withdraw, or withhold herfrom 
him , except in thecafe of an allowed Separation, for his Injuries and Arttro- 
cities , whereby ſhe might notbe with him 1n ſecurity arid ſafety, 


From this power the Husband hath over the Wifes perſon, and Conjugat 
Society involved m the Nature of Marriage , ariſes the Husbands power and 
right ta the Goods of the Wife , whereby , according to the nature of $0. 
ciety, there is acommunity of Goods betwixt the Married perſons; which 
Society, having no determinate proportion in it, doth refolve into an equa- 
tity 3 but fo, that through the Husbands cxconomical power of Government, 
the adminiſtration, during the Marriage, of the whole,is alone in the Husband, 
whereby he having the ſole adminiſtration and unaccountable, his power 
may rather ſeem to be a power of Property , having indeed all the Ef 
fets of Property , during the Conjugal Society , yet is no more than 4s 
expreſt. | 

This right of the Husband in the Goods ofthe Wife, is fo great, that hard- 
7 can it be avoided by the paCtions of parties, whereby if any thing be re- 
erved to the Wife , during the Marriage , to be peculiar and proper toher, 
excluding the Jus Mariti : Yet the very Right of Reſervation becoming the 
Husbands , Jure Mariti , makes it cluſory and ineffeRual, as always runni 
back upon the Husband himſelf, as Water thrown upon an higher ground, 
doth ever return 5 And therefore a Wife, before her Contra@ of Marri- 
age , having diſponed a part of her Joynture , and taken a Back-bond for 
imploying of it for the uſe of her futureSpouſe and Family joyntly , though 
theHusband by his Contra& of Marriage, renunced his right thereto; yet he 
was found to have the power tomannage it, to the uſe of the Family, Febraa- 
7y the 9. 1667. Lord Collingtoun and Ratho contra Tennants of Innerteil, and 
Lady Eollingtoun, nevertheleſsby private padtions, the intereſt and diviſion of 
the Goodsof Marricd perſons,after the diſſolution ofthe — may be ac- 
cording to their pleaſure, as they agree : and Alimentary Proviſions, in caſe of 
neceſſary Separation , are ſo perſonal to the Wife, that inherent offibus, and 
recur not to the Husband or his Creditors. 


Beſides the Obligations of the married perſons, which are naturally in the 
minds and afteQqions of each to other, there is outwardly the Obligation of 
Coehabitation, or Adherence, of which formerly 3 and the Obligation of 
the Husband to Aliment , and provide for the Wife in all neceflars , for her 
Life, Health and Ornament, according to their means and quality, to which he 
1s naturally bound,though he had no means, but were to acquire the fame, For 
he that provides not for his own Family, is worſe than an Infidel ; yet the Civil 
cffect thereof, 1s only to give Aliment and Intertainment , according to the 
mans means and quality, andſo he is civilly bound , q#oad poteſt ; hence it is, 
that the Aliment, or Furniſhing of the Wife, is a Debt of her Huſbands, not 
only 
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only for what is furniſhed by Merchants and others, hoc #ominem theHuſbands 
Life , but even her Mournings after his Death , ifit be proper for her qua- 
lity to have Mournings , burden the Executors of the Huſband , and not 
the Wife, November 12. 1664. Lady Kirkaffie contra Cornelins Nelſon. Tully 
7. 1675. Agnes Wilkie contra Chriftian Moriſon. Jus Mariti., is a Legal AC 
fignation to the Wifes moveable Rights , needing no other intimation , but 
the Marriage, andis preferable to any voluntar Right, prior to the Marriage, 
if not intitnate before the Marriage , December 13. 1667. John Achinlek con- 
ire Mary Williamſon and Patrick Gilleſpie. 


The Roman Law hath exceedingly varied in this matter from the Natural 
Law ; for with them, the Wife was not i» poteftate viri , but entherinpoteifa» 
te Patris, or, fui Faris, and her Goods remained fully her own , unleſs t 
had beeh conſtitute by her in a Tocher, of which the Huſband had the adny- 
niſtration and profit, during the Marriage, ad ſuſtinenda onera Matrimonii 5 
and itt which, after diflolution of Marriage , he had no intereſt , except by 
pation, de Incranda dote; and for ſecurity whereof, the Wife had doxationes 

mmptias equivalent, only in doteeſtimata, the Husband had power to dif 
pole ofthe Tocher , for the value to which it was eſtimate 5 all the other 
Goods of the Wife were Paraphernalia , whereof ſhe had the fole Power and 
ipht. 
he Cuſtoms of moſt Nations , even where the Roman Law hath much 
weight, in this matter have returned to the natural courſe, as is obſerved by 
Caſpartens, ad conſuetudines Burgundie, tit. 4. And Duarenus, tit, ﬀ. de nupt. 
in relation to the Cuſtome of France, Weffenbecins, in parat. ad tit. ff. de rita 
zuptiarum. And Covarnvias, Epitt. lib. 4. Decretal. part.2. cap. 7. In reterence 
to the Cuſtoms of the Germans, Spaniards , and moſt part of the Nations of 
— 3 Gndelinus, de Fure Novif, ſheweth the ſame to be the Cuſtome of 
the Netherlands, in which , they do almoſt in every thing agree with our Cu- 
ſtoms , to which we return. 


By the Cuſtome of Scotland , the Wife is in the power of the Husbandz 
and therefore, Firf#, The Husband is Tutor and Curator to his Wife, and 
duringher Minority , no other Tytor or Curator need to be conveened , or 
concur to Authorize; So it wasdecided, French contra Frensb and Cr 
bop. tit. de minoribus : But on the contrair , the Wife 1s in no caſe conveen- 
able , without calling the Husband 3 and though ſhe be Married , during the 
dependance, the Husband muſt be cited upon Supplication , and the Proceſs 
continued againſt him , for his intereſt  Spotſ. Husband and Wife , Marge. 
ret Bailie contra Janet Robertſon. And likewiſe , a Wife being charged upon 
her Bond,given before Marriage, but the Letters not being raiſed againſt her 
Hubandtoe his intereſt,they were found null by way of exception, Nic. Reve- 
rentia Maritalis, Reli& of Robert Young contra Wachup.yet a Wite was found con 
veenable, without calling the Husband , he being twenty years out of the 
Countrey, and ſhe repute Widow, June 19. 1663, Exphan Hay contra Elizabeth 


__ | 
ea , a WifesEſcheat ., or Liferent , falls not upon any Horning execute 
againſt her , during the Marriage , becauſe, being then under the power of 
her Husband,ſhe hath no power of her ſelf to purſue,ſuſpend, or relaxe, Dwry, 
February 16. 1633. Stuart contra Bannerman, and this was found, though the 
Decreet was an ejection committed , both by manand Wife 3 yet where the 
Horning is upon a deed proper to the Wife, as to divide the Conjundt-fee 
Lands, Horning is valide, Nic. 24” Maritalis, Duff contra Edmonſtoun, 
2 or 
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or where the Horning was upon a Delinquence, as on Laborrows, Hope, Huſ- 
band and Wife, Lord Roxburgh comtra Lady Orknay. 


Inlike manner , a Wife cannot purſueor charge , without concourſe of 
her Husband, and fo Letters not raiſed at his inſtance, were reduced, though 
heconcurred thereafter , Dury, July27. 1631- Robert Hay contra Mr. John 
Rollo, The like Spotſ. Husband and Wife, Napeir contraMr. Robert Kinloch, 
and Agnes Lial. Thelike in #ReduGtion of an Heritable Right, done by the 
Wifes Father on death bed , which was not ſuſtained , unlels the Husband 
had concurred, or had been called ; in whichcaſe, if he refuied concourte 
without juſt reaſon , the Lords would authorize the Wite to infilt. Faly, 8. 
1673. Chrifiian Hacket contra Gordoun of Chapeltoun. But we mult ex« 
cept from this Rule if the Husband were lnhabilitat , or forefaulted. 
Had. the 26. of March 1622. William Hamiltoun contra Stuart , or the 
Wife authorized by the Lords upon ſpecial conſideration , the Husband 
refufing to concur , Dury , the 9, of Jamnary 1623. Marſhel contra Mar- 
ſhel : Or that ſhe were purſuing her Husband himſelf , againſt whom, or- 
dinarily ſhe hath no Aon , except in ſingular caſes , ut ſe vergat ad inopiants 
or in caſe he had diverted from her, Dury , December 21. 1626. Lady Foules 
contraher Husband: Or if a Wife with concourſe of her Friends , at whoſe 
inſtance, Execution was provided by her Contra, were purſuing reduction 
of a deed done by her Husband, in prejudice thereof, during her life. Febry. 
ary, 12. 1663. Locke contra Patoun : or that the Obligation mits own nature, 
require execution in the Husbands life, as an obliegement to Iuteft the Wite in 
particular Lands; but tf it be a general Oblicgement, to imploy Money tor 
her, or to Infeft her , &c. which the Husband may at any time of his life 
perform : the Wifewill have no Action againſt him, neither will ſhe get [n- 
hibition apon ſapplication, unleſs the Lords grant the fame upon knowledge, 
that the Husband 1s becoming in a worſe condition , or that the Wife hath 
quitea preſent Infeftment for an Obligation of an other 3 in which caſe, the 
Lords granted Inhibition, Jaly , 13. 1638. Lady Glenbervy contra her Huf- 
band. This delay , where a Term is not expreſt , i1supon confidera- 
tion of Merchants, who ordinarily having no other means, than the Stock with 
which they trade , it would ruine them if they were neceſſitate to imploy it 
onſecurity, ſo ſoon as they are married, 


It is a Priviledge of Women amongſt the Romans, per Senatus conſultune 
vellezanum, that the Obligations by which they became ſurety ,; or interceed- 
.ed for athers, were void. But our Cuſtome hath inlarged that Priviledge 
ſo far , that a Wifes Obligation for Debt , or perſonal Obliegement, 
contracted during the Marriage, tsnull , even though the Bond were 
granted by her , and her Husband containing an Obliegement to Infeft the 
Creditor , in an Annualrent out of their Lands; and 1n this caſe the Bond 
as to the Wife , and an Appriſing. thereon , as to her Life-rent of theſe 
Lands was found null ; But here there was no ſpecial Obliegement 
of Annualrent , or Wodſet of the Wifes Life- rent Lands , but gene- 
rally out of both their Lands. Dury, March, 24. 1626, Greenlaw contra 
Gulloway. The like, Hope, Husband and Wife, Archibald Donglas of Toft: 
contra Mr. Robert Elphingitoun, and Suſenma Hamiltounn. The like, Dury, Ja- 
nuary, 30.1635. Mitchelion contra Monbray; 1n which cale,the Bond being grant- 
ed by the Man and Wite, and thereupon Appriſling deduced, though the did 
Judicially ratitic it upon Oath, never to come in the contrair:; yet the Bond 
and Infeirmenr , asto her Life-rent, was found null, feing there was nothing 
| 3 
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to inſtrut her Ratificariop, but the A& ofan inferiour Court ,. whereof the 
warrand was not produced. But a VVifes Obligation with "her Husband, 
conjundly-and ſeverally, oblieging them to pay, and allo to Infeft in an 
rent, out ofeither of rheir Lands, _ null , : £8 i Medi: 
Obliegement to Pay, but not as to the Obhiegement to In 
1665, Maſter Jobn Ellics contra Keith. Neither was a VVite found 1y; 
for farniſhing tothe Houſe in her Husbands abſence furth' of the Coane, 
which did only afteft her Hisband, Sporſ: Husband and VVite, Fobn Lowry 
rontra Lady | Louriftosn.” The like , Famiary , 29. 1631. orter tontia 
Law. The like, though the cauſe of the Bond was Money , advanced for the 
Wifes neceflar Aliment 3 for which , no ProceG was granted againſt her... 7 
her Husband was firſt diſcuſſed ,” December. 22, 1629. Mr. David Aztonn 
contra T.ady Hackertoun: And alfo a Wifes Obligation , withour conſent 
her Husband'\, found not toaffe& her but him, though ſhe was not , Pr 
Negotiis ; but becauſe ſhe was Perſone lllaftris , and her Husband out of the 
Countrey, Hope, Hnsband and Wife, Mr. Darid Ruſel contraEarl of Argyle: 
but a VVifes Bond for neceſlar Eabiliments for het Body , found to bigs 
her ſelf, and not her Husbands Executors 3 and-as to theſe, ſhe ma 
tat, Had. Fuly, 6. 1616. Enſtatix's Wiſe contra Lady Hallyrudbouſe ©. 
muſt bennderſtood/, where the VVife has an Aliment conſtirute by her? ik 
band, orother Right exempt from his Jus Mariti, And it was16 late] four; 
in the caſe of {dam Garws Merchant contra Elizabeth Arthur ,” Decens & 5, 
F667. February, 23. 1692. Jobn Neilſon contra Arthur. But a'V Vifes ac 
of Furniture to her Perſon, not bemg found valide againſt her' ry 
band: "being ſubſcribed by the V'Vife,  Mlbagh ſhe was minor, being Perſons 
Waſtris, February, 20. s Fog Andrew Littlejobn contra Duke and Durchelsof of 
Mmunmonth. " 


This Priviledge of VVives was extended to .Obli 
made by the VVite, - though before  compleating of t of t 
Cota and Proclatnation , 2 eSpon pon Miitige © bo la e 
—_— Scct contra Brown. The ike ſpecially 
at the Husbands Paroch Church , but! the VVifes., - July, 8. 
like of a Diſpoſition in favours * 'Vifes 
dren, '#frer their Contradt and' one Ptoclamation:,” July; 5; x611. "Tet 
in Die contra Brown: Yer VVivesObligatioris prlilagrs 47 Tinqueny 
rloned 6 bur only ſuch asrelate' jo their ConttaQin wt 04s ife was foun 
oblicg! Er mans conpary —_— lion, , under 4 Penalty tha ould 
eur ths 2 Tho "was fotind'; nor t9 af hes Bw | 
code; bt ber nn, Hop ohe, Hiidit and'YVifc Jah Bde | 
of Janes WHtg mb# ' Kirk Seſſion of St. Cut 
ed Obſicgements relating to Difpoſitions of Lands, A Al 
» 13, As' he Haga nd VV Yreereſt ite Goods, | 
without any voluntir Contratt, there ariſes betwixt thema i yo 1 Kin 
ro _— he aq rr mores op of the VVites Body, 
thou uperfluous , and the Husband , inſolvent , 
ae BR Dev he: Fbarit Hark the fall al le wdſirark ofall 
or accrefling to, wel hg ditring the Marriage 
_ wry dvr; od Profits of Heterable Rights, 5s ble: © 
'fore,' at'Heretable Buri; found to belong 'tsthe Husbane 
(cauſe he'wis martiedbetore the "Term of Phitſorday, at 
payable, June,15, 1627.Nicolſon contya Lyell; ad a fam was found to | 
to the Tyorqnors of height Husband , rhough the Termof Payment was 
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tex his Deceaſe, and nat to. the.VViſe, or beg mY Husband. Alf, a Le. 
gry fe left tos. V Vife,, was found to belong to her Hucband , Hope, Legacies, 
teabeth Brown cours Banwatine., Likewiſe, a Husband found to have rightto 
a Bond, blavk in the Gredicors name, which the V Vite, during the Marriage, 
pit. ihche hands-of a third Party, who filed up his feud cas. ik though 
the” Fhighagd and Wife were voluntarly ſaparate , Februery, 11. 1634. Druu- 
mend. contxa Captain Rolle, except "ey duely and competently provided 
for rhe Wik , yin arc not, Arreftable for the Hus Debt,, Nover- 
ber,. a 1622. Tho as Edmonfiun rontra C nf -wat Kirkaldie, and Alexander 
Birdiy, The like of an Alimentmodified by Decrget Arbitral, betwixt the 


Rind &a third oy 8 though, the cauſe thereof was founded. upon the 
a Rs found. tQ hare Q; py to a ; Sum pore © a 
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"Ih communion of Goods, by our Culiine, extendeth not © tothe Wifes 
hrs Heretable, asLands, Annualrents, Heretable Bqnds, nor to Liferents, 
f s to thele,, yo Wife may oblicge her (elf perſonally in Clauſes,. relativerg 
t ity Righns, as Clauſes to Infeft , Claus of 'Wargandioe , and. Clauſes of 
wifition of Sums , for which her Lands were Wodlet by her ,, if the 
wi 'befirſt, and principally bound with confent:af hex Husband:., out where 
the Wife and Hlusband were bound for Infeftment, us. Lands belonging tothe 
Wike, : and bothbound in the Requiſition, yet thereby, the Wife was got found 
oeged, ejcher for granting;the Infeftingnvor in the/Re eq uifition ,, becauſe it 
Por that the Money was not borrowed for theWiles \Decemtlar i 9162s. 
athie contra Sibbald, otherways fuch Ot liegements are effeQual ; m_ 
Wife. Thelike, Hope, Apnualrent , voor He na woirs Jonny 

ye a Wite was found lyable to pay.an. poued, I 
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:Lbonſent , {he baving gone to London without his' Warrand, ' except itt © 


. Conjugel Oblipations. 3» 
Profits of the Wifes Lands, andother Heretable Rights, during the Marriape- 
{ that without his conſent , the Wife cannor alter the condition thereof, im 
prejudice of his Right, during the Marriage. © . 
us Mariti is fo effeftual, as to the moveable Goods of the Wife, that 
though a Life-renter in her ſecond Contract of Marriage, referved a 
of her Life-rent Lands, to be folely at her own diſpoſel,and that theHuſ- 
bard in the fame Contrat of Marriage , renounced his Jus Mariti therea- 
nent , yet that Renunciation was found to be his Jur. Mariti 5 "and 
fo the profits of her Life=rent were affe&ed by his Creditors , it not being 
conſtitute as a formal and a proportional Aliment , as was found in the 
_ of the' Creditors of Mr. Andrew Hamilton, contra Lady Carberry hls 
Wite. | 
From this Communion of Goods, it follows alſo, that there'is a Cormma- 
non of Debts, whereby the Husband is lyable for the Wifes Debt , rhouy 
it ſhculd both exceed her and his Moveables, and the profit of the Wifes Land, 
or of her other Heretable Rights; bur this was not found to hold in matter 
of wrong, or Criminal things * and fo the Husband forind not lyable fora 
Spuilzie , or wrongous Intromiſſtion committed by his Wife ; without his 
knowledge or approbation , during the Marriage , February 2. 1528, Stor 
contra Katharine Banks and James Neil, The ſame 1s chlerved! by Spotſ, Huſs 
band and” Wife , inter eoſdem ; theſe were done, Stante Matrimonio, with6hr 
the Husbandsconſent : And yet the Husband found lyable for the damnage 
of a Viilne demoliſhed by his Wife, as prepoſta negotiis 5 and by his Dome- 
ſtick Servants, though he was out of the Countrey , Sporſ?; Husband and 
Wite, Laird Ludgbairn contri Earl of Mariſtal. | Neither was aHusband found 
Hable forthe penalcy of the contraveening the Aﬀ'of a Kirk Sellion, wt fupra. 
A Husband found lyable for his Intereſt , for tis Wifes Tutor Compts, not 
'only what ſhe was lyable for, during her 'Widouity. |, butduring 
the time of x former Husband , his Succeffor being always firſt diſeuſt, as 
to what way one in his time , March 28. 1629, CMathiſor cormtru Wariflonts; 
yea, without the diſcuſſing of the Succeſlors of the firſt Husband, primo 'tveo, 
Where the fntromiſhon was before both Marriages, but prejadiee to the De- 
fender , to, purſue the Heirs of the firſt Husbarid-as a ; February 18, 
663. Dumbar of Hemprig contra Lord Frazer.” 'But a Huiband was ndt 
found lyable for Furniture, given by* Merchants to his WK ,' without tis 


firs her 'ordinar expenſes would have amountel to 3 if ſhe had ſtay 
at home , though her Huſband had not Inhibire'her, Fly 6: 1677+ 
Allan conty4 Earl and Counteſs of Southesk, } 3. Gay fl 


'" Afﬀeer Thbibition againſt Wives; the Huſband is tiot lyable tbr hy thing 
they ContraQ' gry od is furnifhed ſuitable to their a Wie wheree 
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the Huſband cannot inſtruft that he alficiently provided his Wi 
"July the 25.1676. Lith4; Campbel coniVi# Laird: of Abdth.”' 'T 

'It the fame tirte, concerfling the Furniture of the Lady Man 
'*:Bur this obJiepement" of the Huſbands 
Te Maris, the Debt'it' felf dorh tor pro 


otherwayes, 


Priztr, 80 likts 


ways, 
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ways,a Huſbanddecerned with his Wife for hisIntereſt, ſhe dying before executi. 
011. he was free: of the Debt,December28, 1665.Dam Rachel Burnet contra Lepers, 
The like, where the Huſband was bolden as confeſt, npon retuling to give his 
Oath of Calumny, February 26. 1668. George Graham contra Grizel Towrie, 
and Kelhead her Huſband : fo likewiſe, a Huſband decerned with Ins 
Wiſe for his intereſt , having dicd before execution , his Snccefſors were 
found free of thedebt, Hope , transferring , Francis Kinloch contra 
Dumbar : But the contrair was found , where the Husband was 
denunced upon the Decreet , and had fold his  Wifes Portion of 
Land ; lbidem, Earl of Murtay conir4 Lord St.C olmb. The like, where the 
Decreet againſt the Huſband , after his Wifes deccaſe, was only found ef- 
feftual , in fo far as might extend to his Wifes third part of his Moveables, 
February 7. 1629. Brown contra Dalmakoy. And a Huſband was found ly- 
able tor his Wifes Debt, after her Death, in fo far as might be extended to 
the benefit of her Lifte-rent Durics , ung at her Death ,. February 1. 
1662. Sir James Cuninghame againſt Thomas Dalmahey.And the Huſband isal. 


| Slowan contra Lord Bargainie., But that the Huibands Langs ,, or them: 


.decerned generally for their Intereſt 5, yet with thig be Paper that Tutors 
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ifcs Deb 


-and Curators will be lyable ,/ in ſo far as they have the Pupils: 
_or his Moygables: by Foynging: Buta Wifes Heretable Bonds;, become not 
y 


;berHy zough uplifted by her, or made moveable by a Charge, duriy 
;the Marriage tang the then re-|imployed, the Money for Aunualrehr, Februgry 
{24-1679+«A41 ander Cockþurn contra George Burn. F; oo "wh oo: "9 #6 "oy: 
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which our Cuſtome hath taken from the Civil Law , where this Rea- 
ſon is rendered, Ne wnitxo amore ſe ſpolient  Thusa Donation betwixt a Man 
and his Wife , was found anulled by the Huſbands Revocation upon 
Death-bed , ſubſcribed by Nottars , becauſe of his Infirmity, Hope , 
Huſband: and Wife , Ear} of Argus contra Counteſs of Angxs. And a Hul- 
band was allowed ro recall a Bond granted to his Wife , bearing , that he 
thought it convenient , that they ſhould live a part 3 and therefore ob+ 
N—_ him to pay a Sum yearly for her Aliment ; albeit it bore alſo, that 
he ſhould never quarrel , or recal the fame , as importing a Renunciati- 
on of that Priviledge , February 6. 1666. 1 ivingitom contra Beg, Yea, 
a Donation by a Huſband to his Wife , was found Revocked by a Poſte- 
rior Right to his Children , though it was not a pure Donation , but in 
lieu of another Right,and qzoad exceſſum only,ſcing it was notabilis exceſſns No- 
vember 20. 1662, Children of Wolmet againſt Lady Wolmet. And unlInfeft- 
ment , bearing Lands and a Miln, was found Revockable, as to the Miln, 
it not being expreſt in' the Wifes Contract, February 5. 1657. Counteſs of 
Home contra Hog : This was extended to a Wites accepting of an Infe ft- 
ment in fatisfaftion of her Contratt , February 12. 1663. Relic of George 
Moriſon contra his Heir. It is alſo Revockable , indireftly by the Huſbands 
rior Diſpoſition of the Larids , formerly Diſponed to his Wife, in 
Life-rent, July 16. 1622. John Murray of Lockmaiben contra Scot of Hayn- 
ing. A Donation by Infeftment , granted by a Man to his Wife, befide 
her Contrat , found Revocked by an. Annualrent out of theſe Lands, 
granted to his Daughter , pro tanto, without mention of Revocation, De- 
cember 15. 1674. Mr. Robert Kinloch contra Raith. It was alſo found ef. 
fecually Revocked , by the Huſbandsſubmnting ofthe Right of the Land, 
wherein he had formerly gifted a Life-rent to his Wife , and a Decreet 
Arbitral , adjudging the ſame to another , Nic. de Donat. inter virune 
&* nxorem ; Viſzoult of Annandail contra Scot. But Donations by a man 
to his Wite, who had no former Provifion, nor Contra& of Marriage, found 
not Revockable,beingin fſatisfaftion of the Terce, due by the Marriage, March 
25. 1635.Laird of Loxriſtouz contra Lady Dunipace. The like , November. 
22. 1664, Margaret Megill contra Ruthven of Gairn. But where the Huſ> 
band granted Inteftment of all that he then had , there being no Con- 
trat of Marriage, And thereafter, a ſecond Infeftment, both Starte Matri- 
monio;: The firſt was ſuſtained , being in place of a Contrat of Mar- 
riagez but the ſecond was found Revockable, 23. of November. 1664. 
Hahbertoun contra Porteous. Anda proviſion to a Wife , having no Con. 
tra&t of Marriage , was found Revockable , in fo far as it ex a Proz 
viſion ſuitable to the Parties , 27. of July 1677. Short and Burnet cong 
ira Msrrays. Yet the wantof a ContraGt did not ſuſtain a Donation by a Wife 
to her Huſband, to whom ſhe aſſigned an Heretable Bond, the Huſband bei 
| naturally oblieged toprovide for his Wife,and not the Wife for her Hu 
| December 15. 1676. Inglis of Eafl=ſbield againſt Lowry of Blackwood. And an Al. 
ſignation to an Heritable Bond , by a Wife toa third Party , but to the Huſ- 
bands/ behoove , found Revockable by the Wife , after the Huſbands death, 
even againſt the Huſbands ſingular Succeſlor , for cauſes onerous, the truſt 
being provenby Write, Jane 17.1677. Margaret Pearſon contra Mclene. Yea 
a Donation by a Wife, by Afſignation of her tormer Joynture, to her Huſbands 
behoove, found Revockable, though there was no Coatra&t, unleſs the Huſ- 
band had-given a remuneratory proviſion , Jaxary 22. 1673. Janet Watſon 
| eomtra Bruce. And a Wites conſent toa Contra& of Wodfet of her Life-rent 
Lands, with a back-tack to the _ only found valid as totheCreditor, 
1 but 
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but Revockable asto the Huſband, in relation to the back-tack, declaring the ' 
fameto belong to her for her Life-rent uſe, that ſhe might mjoy theſuperplus 
more than the Annualrent, Jane 28. 1673. Arnot contra Bwnta Dona- 
tion by a Huſband to his Wifes Children of a former Marriage,was not fonnd 
Reyockable, though done at his Wifes deſire, Janwary 15. 1669. Hamiltonn con- 
tra Banes, Nor by a Wifeſubſcribing her Huſbands Teſtament, by which her 
Life-rent Lands were provided to her Daughter, J»ly 12. 1671. Merjory Murray 
contralſobel Murray. Such Denations are alſo annulled by the W tes Adultery 
' and Divorce. As all Donations are Revockable for ingratitude ,. Hope, do- 
watio inter virum & uxorem , Margaret Dowglas contra Aitoun. "A Bond cone 
ceived to a Man and Wife and ker Heirs, found a Donation'by: the Man, 
whoſe Means it was preſumed to be, and Revockable by him after her death; 
and a Tack taken by bim, to himfelf and his Wife it Lite-rent , was:tound 
Revockable, by a poſterior Tack thereof to himſelf and his brothers Son, De- 
cember 21. 1638 Laird of Craigmiller contra Relift of Gawn Nichtt, yet theres 
after jt was foand in the fame caſe, Jaxuxary 3o. 1639. that in reipe&t:the ack 
was ſet by a third perfon, and that itdid not appear to be by the Vians -+acans, 
that the Back-tack to the Wife, wasnot yrs 4.5 But a Donation betwizt 
Man and Wife , altering their Contra& of Marriagt , being done-before the 
marriage it ſelf, was not found Revockable; Jarmnary 23. 1680. Jahm Hanre con- 
tra John and George Homes; yea where the Donation did bear date before the 
Marriage, the Huſbands Heir proving the Write antidated, and thatiit was true» 
ly aftet the Marriage 3 the Donation was therefore found Revockable , )July 
24. 1667. Earlof Dumfermling contra Earl of Callender. | 03 1,50 


15. Tocome totheIntereſt of theHuſband andWife.after theDifiohationiof the 
Marriage,we muſt diſtinguiſh the Diſſolution thereof,which falls by death;with 
in year andday from the ſolemnizing thereof, and that which isDrftolved rhere- 
after; for by our Cuſtome, this is ſingular, which is found. no where elſe 11; the 
Neigbbatring Nations;that if the Marriage Diflolve within year and day.,after 
theSolemnizing thereof;all things done in Contemplation of the Marriage be- 
come void, and return to the Condition wherein they. were before the-fame 
and fothe Tocher returns back to the Wife, or theſe from whom it came, and 
ſhe hath no Benefite or any Intereſt , either in the Moyeables ot Hererables, 
ether by Law or Contra provided to her: nor hath he any Intereſt in hers, 
unle therewere a living Child born, which was heard cry or weep : in which 
caſe, Marriage hath the fame effe&,as to all iments and purpoſes,as if it' indored 
beyond the year:and this is extended to both the Marriage of Maids andWidbivs, 
ag 23; 1634. Maxwelcontra Hareſtones, And extended alſo to anlafeftment 

a Huſband to a Wife, though it had no relation to the Marriage, !but wag 
ojily preſutned to be , hoc inturtu , November 16, 1633; Grant contra Qtunt, 
and not only exterided to the Wife and Huſband, and their Hcirs,' bur to aby 

ther perſon concerned, Reſtitytion;/beingmade, hincinde,: otall done; . imtwite 
AMatrinionis, Jane 8.1610, Laird of Caddel contra Elizabeth Raſs : . yea, a Dif 
poſition by a Father to a Son of his Eſtate, in Contemplation of his Marriage, 
which was difidlved within year and day by the Wifes death, wasfoundiveord; 
ſcing:the Father ;perſifted not therein, but Infeft his ſecond Son, Jaly 15. 2678, 
Loid Burley contre Laird of Fairny, And a Tocher payed within the year, 
was ofddjued to be repayed without any DeduGtion,for the V Viifes imertait- 
rent, during the Marriage 3 but only for her Cloathes which were beforerthe 
Marriage ; ad her Funeral Charges which was after the Marriage was' Diſ- 
ſolved, Febraiary 23. 1681, Janet Gordous contra Thomas Inglis. But Gifts 
greeti to the Married Perſons, by theFriends of both, were divided equallyche 
phat Mar- 
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Marriage being diſſolved within year andday, January 14.1679. Wanch contre 
Jaxriſon, But if a living Child was born , the Marriage was found valide, 
though both Mother an Child died within the year, Sport. Huſbandand Wife, 
Stuart contra Irving. The reaſon why the Child muſt be heard cry, isto make 
certainits hvely ripeneſs, and not to leave it tothe conjeQure of the Witneſles: 
and therefore , it ſufficed not , though they did declare , that the Child was 
living immediately before the Birth,and appeared lively and full ripe when it 
was born, but thatit was ſtifled in the Birth,as was found 1n the caſe of Sande- 
lands and Thores; yet a Wifes Infeftment was found valid, till her Tocher was 
repayed, thoughthe Marriage Dillolved within the year, July 20. 1664. Petrie 
contra Paul, But where a Marriage continued a year, and a part of the next 
day after the year, the Tocher was found not to return, Naw in favorabilibus 
dies, ceptus habetur pro completo, February 25. 1680, GeorgeWaddel contra George 
Salmond. 


16, Marriage D'flolveth by Divorce, either upon wiltul non-adherence, or 
wilful Deſertion,or by Adulteryzand the party injurer lofeth all benefit,accrue- 
ing through the Marriage, as 15 expreſly provided by the foreſaid Act of Par - 
lament , concerning non-adherence , 1533. cap. 55. But the Party injured 
hath the ſame benefit, as by the others Natural Death; as was found , March 
21, 1637. Lady Manderſtoun contra Laird of Rentoun. But it Divorce follow 
upon Impotency, all things return , hinc inde; becauſe, in effect there was 
no Marriage, as was found, Earl of Eglimtonn comra Lady 


17. By theDiſſolution of Marriage, there ariſeth to Married Perſons, not 
only theſe Rights , which by voluntar Contra are Conſtitute to either, and 
which are not proper here : butallo theſe , which by Law and Cuſtome, are 
Competent without any ſpecial Convention, or Covenant; and theſe are ef- 
ther upon the part of the Huſband , or more frequently upon the part of the 
Wife : To the Huſband is Competent, the Life-rent of the Wifes Hereta 
which , becauſe it is peculiar unto theſe Nations, it is ſaid to be the Courteſie of 
Scotland or England. To the Wife ariſeth , her ſhare of the Moveables, 
which is the half,where the Man bath no Children, i fewilia 5 and the third, 
where there are ſich, and her Terce, which is the third part of his Lands, du- 
ring her Life. But of Reverſions, Heretable Bonds, Diſpolitions, or Rights of 
Lands without Infeftment , and of Teinds, or Tacks, or Tenements within 
Burgh, the Reli& hath no Terce, Thee Rights of Terce and Courtefie, fall 
in to be conſidered amongſt the Feudal Rights; and the Relidts third, or half 
of Moyeables, in the Succeſſion of Moveables, wherein it is a Concomitant, 
and regulat according to that which is proper Succeſſion, either of Children, 
or others ; though as to the Wife, it bi rather a Diviſtonof that Communi- 
ty of Goods Moveable, that was Competent to the Married Perſons, during 
the Marriage, andtherefore ſhall be inſiſted on no further here, but left to 
theſe places. And weſhall ptoceed tb the nexr kind of Obediential Obligati- 
ons, and Natural Rights, which interveen betwixt Parents and Children, 

Law and Cuſtome hath favoured, and priviledged Wives in many caſes, prop- 
ter fragilitatem ſexns, they are free from gray, nom ; for ſumsof Money, and 
from perſonal Execution ; by Horning or Caption, it it be not for Criminal 


Cauſes, their Contradts of Marriage are preferable toother Perſonal Creditors, 
February 8. 1662. Thomas Crawford contra Earl of Murray; their ſhare of their 
Huſbands Moveables, isnot burdened with the Huſbands Heretable Debt, De- 
cember 28. 1668. Margaret Mckenzie contra Robertſons. July 19. 1664. Elizabeth 
$crimzonr contra Murrays 3 yea, gratuitous, moveable Bonds granted by a Huſa 
band, payable at his death, —_ the whole Executry would be exhauſted, 

2 and 
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and the Wife have no ſhare, having no other proviſion 3 the ſame were not 
found to affe& rhe Wifes ſhare: But otherways, ſuch Bonds granted in Leige. 
Pouſtie, without fraud, were found to come off the hail Head, and not off the 
deads part only, December 8.1675. Thomſon contra Executors of Eleiftour, 
And a Wife was found not excluded from her ſhare of her Huſbands Movye- 
ables, by a gratitous Diſpoſition by her Huſband to his Brother , of all ſums . 
that he ſhould have at his death, Jamary 10. 167 9. Grant contra Grant, Tn 
like manner, the Infettments aiid Froviſions of Wives areette&ual, although 
the Tocher, which isthe mutual cauſe thereof, be not payed, ſhenot being ob- 
lieged therefore her ſelf, though the ContraCt bore, that the Tocher being 
paycd it, ſhould be imployed to the Wifes uſe, July 5. 1565. Mackie contra 
Stuart, The like, though the Contract bore , that the Huſband ſhould int- 
ploy the Tocher forthe Wife, in Life-rent, albeit the Tocher was loſt through 
the Fathers Inſolvency , June 11. 1670. Margaret Hunter contra Creditors of 
John Peter. The like,though the Contract bore, that the Wife ſhould haveno 
benefit while the Tocher ſhould be fully payed, if the Tocher could be reco- 
vered by the Huſbands diligence, November 21. 1671. Mary Menzies contrs 
John Corbet, On the ſame ground, a Contra of Marriage, bcaring the one 
half of the Tocher to the Wife, failing Children, albeit conceived patfive, and 
not that the Huſband was to pay the ſame, or dodiligence therefore 3 yet the 
Huſband was found lyable to pay the half of the Tocher, although it wasnot 
recovered , unleſs he had done the diligence of a provident man , which was 
found implycd in his Duty and Truſt as Husband, the Wite being 7 poteſtate 
viri, July 14.1676. Jean Lockhart and Raploch her Spoule contra James Bonar, 
And though Husbands have no communion in the Habiliments and Ornaments 
of the Witt , Which cannot be affected for his debt; yet ſhe hath her ſhare of 
the Habiliments of the Husband, which falls in his Execatry 3 and he isoblieg- 
ed to pay all Accompts for her Habiliments , furable to her quality. But 
where the Wife had an Alimentary Proviſion for her Habiliments, Ornaments 
and her other Uſes , the Husband having furniſhed them , and received that 
ſum , was not found lyable to repay the ſame to her Executours, February 2, 
1667.Executours of the Lady Piltonn contra Hay of Balhouſje, Wives have not 
only a half, or third oftheir Husbands Moveables, when they ſurvive, but 
have their Aliment till the next Term , after the Husbands death. Yea, a 
Wife was found to have right to the expenſcs of Child-bed , of a poſshuwns 
Child, born after the next 1 erm, againſt the eldeſt Son , though hewas not 
Heir, but having an univerſal Diſpoſition of his Fathers means, which was ve- 
ry conſiderable : which Diſpoſition was granted after the Poſthumus Childs 
Conception, Nozember 10. 1671. Thomas Haſtie and Barbara Ker his Mother 
contra William Ha$tie, A Wifehas alſo her Mournings,if her quality require it, 
out of her Husbands Executry , November 12. 1664. Nicolas Murray Lady 
Craigaffie contra Cornelius Neilſon. July 7. 1675. Agnes Wilkie contra Chriſtian 
Moriſon. And hkewiſe, if the Wife predeceaſe, her Executours have the half, 
or third of her Husbands Moveablez, the beſt of every kind being ſet afide, as 
Heirſhip Moveables, though there could be no Heir for the time, the Husband 
being alive, December $. 1668. Agnes Gnidlet contra George Nairn. 
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7 TTAT there tle Natural Obligations —_ 


Parents andClildren,not Seay 
the conſent of either Party , or 2 
Ws | Conſtitution of any = lege ars qo» 4 
= the obedience Man oweth to his 
Sl who hath Written this Lxw in the Hearts 
' of Parents and Children , astqthejrfhte> 
reſts and Duties , with Capital Lerters 4 
| hers Wer, Tow Bo 
Ri the Nations of the World, how 
J - iran F paront is Dye 


CS th ct in this, the we 
= 


hunination cannot be extinguiſhed 


cannot be taken off, nor by chovgh Obi 
dren dren youtdiGkarge the Parents of te 10N fr ile Provi- 
flon, 


46 Title fifth. 
» &c. Or Parents would free their Children of Reverence , Obſequi. 
ouſnels, and of Intertainment-of Parents, not able to Intertain themſel 


VES ; 


yet would theſ& Obligations ſtiitbe binding uponeither. Theſe Obligations are 


placed in the Cofninon Nature that Man hath with-.other Animals, and o 


1s given. as an EvidentInſtance of the Law of Nature, |. 2. de jaftifia & jure. 


We ſhall then confider whavrtheſe are 5 And firſs , What Intereſt the Pa- 
rents have in the Perſdns of their Children. © Secondly, In what they are Na- 
turally bound-to to their Children. Thirdl , What intereſt the Children have 
in-the Goods of Parents. Foythly , Why they Nathcally do owe to their 
Parents; Fifibly, what they are bound into each other. 


2. Forthe firs, ere we papel inftly hob the: power Parems have oves 
their ee. muſt diffinguiſh the Capacity and Apes ofthe Children, 
whereof there are three, Infancy, or Pupilarty 5 Minority, orle Age; and 
Majority, or full Age; Sodoth Ariitarle difti 7; Polit. 1. cap. ult. Ethic. 
L. 4. cap, 3. l. 5, cap. to. And:after him, Grotmes,  dejjyre belli & pacis, l, 2. 
cap. 5. 

i is when the Children are without Diſcretion , and then are 
wholly in the power of their Parents , who-not only may ,. bur muſt\ 
them whither , and keep them where they will 3 and mult alſo breed and 
order them according to their capacities , means and qualities : Aqgd this is 
rather an A& of Dominion in the Parents , the Children being theri capable 
of no Obligationzand therefore it cannot be received by them from the Parents 
as an Obligation, .as it-may chereafter be done , during the Childrens Mino« 
rity , wherein there is a Natural Levity , for want of fixedneſs andexperi 
ence , while the Light of Reaſon is but drawing towards its Meridian - > 


x 


neſs, _ 


4-.\It willnot-much be debated , but the direQion of Children intheir Mis - 


o 


nority , is naturally ſtated in their Parents; Burt the greateſt Queſtion will, 


remain, of their full Age , when the Children become able to gore them- 

ſelves, and their own Aﬀaits: Andas to that, it is the opinion © 

ſtandeth alone, ipietate &* reverentia, Steph.eco. juris civilis, cap.7. and Vin- 

ans pertiionnae, L. 1, cap.7. in principio, ſheweth, that the Cuſtome of Holland 
ijolveth the power of Fathers, by the Childrens age of 25. 


5. Whatſoever may ariſe fromthe Cuſtome of Nations, whereby the power 
of Paxents over their Children , mm tack; Full. Age aber dad :nithe b | = 
by .Originaland pure Law of Nature,not only the Tutory and Prote 

'& Infancy with the Cure , and direttion of their Mit RESO MN 


u ity, bin 
ir Parents: Bur thereis alſo an aconomick Authority in the Father ofthe 
Family, over all his Children and Deſcendants remainiig in bis Family, | 


whom. he hath not Elocat by Marriage ( which is alſo a Natural "Bond ) 
unto other Families, whereby the Females do naturally change their Families, 
and; become unſor the powne of another Family. 


-6.:This is the only Natural Authority and Government , which had in it 


ſUfall Authority, Publick, Private, Civil and Criminal , till by Humane 
Conſtitation , and Divine Approbation, moſt of that power is now devoly- 
edinto Magiſtracy. This Power was not only before Magiſtracy , but even 
thereafter remained, with ſubordination thereto in moſt Nations, 'as Ceſar 
de bellg(Gallico, bb. 2. Writes that among the Gauls and Belge, Parents hid the 
wer of Life and Death. Thelike power had the Rowaxs anciently /, in fais 
aredibus, 11 de liberis & poſthumis,l libertati, 10« Cod de patria poteſtate. Ariſtotle 
R teſtifteth 


ſome, that it 
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reſtiieth the like of the Perſlars, lib. 8. Ethic. cap. 12. . And by the Judicial 
Law , Dext; 21; verſ. 18. rebelli (ox, who obejed not. the vaice of his F#- 
ther and Mother, was to be brought before the Elders of that Place , and fon- 
ed to death , without other ſhow the parexis teftimiay 3 So that the ſentence 
was the Parents, though 'theexecutiogwasto be: publick, Such Authority" 
——_ of the Patriarchs, Abraham, Ifadcand Jacnh? who with; Divine Ap+ 
probation, made War, Peace and Co s, whichare the publick and. 
Rights of Magilſtracy ,. and Governed their own Families without any 
(ys wes derived from any other. And though Jacobs Family aroſe to that 
-that in it were many Families, yet he remained the Father and 
of themall ; ſo that the ſeveral fabordinat Fawilies, had their ſubor- 
dinat Authority over their Wives and Children, . and ſo their Children were 
bound in- ience to them, but with the exception of their Superior Pa- 
rents, to whom the firſt Obedience was due. 
| This Native Authority reachcth all Children , whether procreat of lawful 
or not, ſo that they be truely known to be Chil ren , becauſe the 
fame Foundation, and common Principles and Duties , arein both, though 
they have not the ſame Intereſt in the Fathers Goods, in _—_ of that Come 
munity of Goods betwixt Man and Wite , and the Conju; aps Tho 
naturally , whence the Goods are derived i mtd the ſue O =- | Mar- 


Fi Paternal Authority doth not accelhely carry the property and dif 
poſal of the Goods of the Children z but that they are capable of ſuch by 
the Gift of their Parents, or any other ways, evenin Infancy , and thatthey 
have the full Dominion and Adminiſtration thereof, in their full Age: And 
therefore , Bonds of Proviſion, by Fathers to Children , if delivered, are 
not Revockable, direaly nor indireftly , by contratting Debts thereafter z 
And the delivery of ſuch Bonds of Proviſion, makesthem irrevockable; whe- 


ther the delivery be to the Children , or to an other for their behoove | | 


| Which behoove will be preſumed , unleſs the Fat mon bis mind - the 
ivery , that the Write is to be returned to himſelf , 

terms) and therefore, a Bond taken by a Father, in rUbenlbe. —» Brot 1 
the Father obtain _— OE CEE ter; the Bond was 
not found Rev leby the Fathe}, being oy hn Briere Manes 
November 20. 1667.Executours of Thetter contra Trotter, Childrens proviſions 
by Bond , granted after 4 Teſtattent , nominating them Executours, 
ht not to itmport that they ſhould have the Executry , if the Heir _ 


lieged to the Bonds of ptoviſien 3 but tar the Bot bing Mor 
ſhould firlt affedt. the Executry; February 22. 1577. Belfhes of Tofis _— 
Bales And a Father mere 4 Bond to a Bairn, in Gtisfattion of ber 
Portion natural,was not foutid thereby tb appl _ Bairris Portion natural to 
the Heir , Executour, or winiverſal Legator, though they would be lyablefor 
paymentof the Bondz but to apply that Bairns ſhare tothe reſt of the Bairns, 
thereby will have the whole Bairns part , February 17.. 1671. Miſtris 
Katherine Megill againſt the Viſcount- of Oxford , for Bonds of 
on, delivered in lege pouſty, do, as other Dedts, affe& the whole 
Executry and where all the Bairns had Bonds of proviſion , bear- 
» they had alſo their Bairns part of the Executry; Jabs 
16, 1658. Muryays contra Mwrrayt. But Bairns » payableat ſuch a 


day, and not bearing the proportion of the deceafin - accreſs to the ſur- 
the ſhare of theſe Yalins , $77 ooo ' 


wasnot found due,F ebrxary 22. 1677.Be 
ry of Writesin othet caſes, is preſumed 


_—_— __ . The delve 
t te, 1 bein 
N 2 "_ Ns 


8 (OLDS 2! 7 te: aftb. EEEIQG TINT | 
{ns haridy';7 irs- whoſe favonrs they'ars granted'3--but in _comperition-jith; 
other Ciedivors: ; the dolmory' of Bonds.of proviſions not-prefumned to,.havg » 
been: from the date' Bar charimuſb be-inſtructed by ſome evadense, ataking: 
Childreti: droethers to/thar bekoove;;; and in thatreale they: :ave valicde ; 56 
thete be 116/Bruud,. of priegudice:to-Crtditars, by latency ar#Mealvencyi: and 
thereforeBonds'of proviſion.te: Children, were reduced upantithe & 


Gontra@Qtof Marriage, 'though pofteriour,, Jamery 10. 1668: Laird of 
—— re:and | ,; /\Ahda —_ Focher ws 
X F 


"-/! ts a'Baign-inv Family: vnleis the prior delivery 

ne ron eo Noweniber 14. 1676. Major Inglts contrg Behi, Prene 224 
1668. Joh»ſloun of Sheins contra [ſabel Arnold. -,/ | 1 nth 
- But frofmthis paternal power /! .itfollows ,c- that the Parencs may gonti 

nue ahd keep their Children in their Families , | atud that they-are: obliega 
6d to impley' their Service and Work” ; - for the common uneveſt of the Fa- 
mily, and what thence ariſes, is thei Parents , not therr own, which dath alk 
ways indure-, | till by conſent. of the Parents, they. become fefv: familiat; 
whereby they may imploy cheir Work and Service; for theniſchves alone... ,'; 
\ Thus'the intereſt of Parents in; the: Perſons and Goods of .their Children; 

by-the Law of Nature';' being cleared. As to.the Obligations Natural: of 
Parents toward their Children (' befide their Obligations that ſtand, and-ave 
ated in the Mind and Aﬀections,. which the Law, reſpe&eth, not, but theſe 
only, qua 2109 mente, ſed manu tenentur) the main Obligations are Education 
and Proviſion. . The Education of Chyldren conliſtcthnot -ogly'/in the Care 
and Intertainment of them, during latancy 3 but eſpegially-m Breeding: of 
them for fome Calling 'and Imployment , according to theix capacity: and 
F . | 1 - . 


--4. The-duty of proviſion of Children, comprehends, not only their Al 
ment, atd{ Iritertainment in Meat, Cloaths, Medicine aud Burial, which gay 
be competent,' during the Parents Life; bur allo. competent -provifion afte 
the Parents Death * the Apoſile ſaith, That he that careth ngt for his f; 

bs, is wirfe then ar Infidel, x Tim, 5. ver}, 8. Angin both, the ability of the 
Parcht,:andneceſſity of the Children is to becqufideredz tor if the Children 
be cormpetendy-provided-, «linnde, .the Parents are abt bound; 20d. though 
tho: Chnkdren be neceſtous,' yet there muſt firſt bg .zeleryed for the Parents, 
that which 3s neceſiar for fabfaſtence ,, fo. that when they arg not able. to ins 
eertain theft "Children , they may- lawfully expoſe-them to the  mercy-and * 
eliarity of others. ' But a. Father, though indigeny, was decerngd tq receive 
kis Son. {having no Mears -or Calling ) into. his Family, - oe-to- pay 'biara 
madificationsFaxvary 13, 1666, Willigm{aich, contra Sir Andrew Dich, Buea Far 
thex was not found lyable: to pay a Merchant for Furniture given to his. Sar | 
whete he gave his Son an allowance ja Money fox, bis Cloaths-,, Jarnery: 365 
1672. HghVallace contre Craufoord of Camlarg.. , Neither was a Father found 
lyable. for his Daughters Bridel-Furniture to a;Mexchant, whembe prohibit 
to:givethem off z but the Daughter and ker Huſband , Jah'1c,1672, Net 
fe tontre Gitthrie and Gairn ; anda Mother was-found gbleged to ' receive 
ker Childreainto Family: Cut for ne other modification.) thqugh they were 
Noble Perfons , there being none repreſenting the Father, zbla 40 intertgin 
thim,, Febrwery 23. 4666, Children of the Earl 'of 8achax contare the Gourr 


vals; - £ t. y | + 31S Vs 

-iAs to the Intereſt Children have in the Goods.gft their Parents ,, it is tobe 
eonkfidered: , either durwg: the Parents Life, or after thar Death 5 - far the 
Invorefi:thcy have after their Parcats Death , i lalle;h an 40 þe, copfidered 


among 


dv 
+ 
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among the conveyances of Rights by Succeſſion 3 but during the Parents Life 
they bave no real Right of Dominion , or Property in the Parents Goods: 
for thoughthe Parents be oblieged naturally, to Intertain and Educate their 
Children out of their Goods, yet that is but a perſonal Right , and intitul- 
eth not the Children to meddle with the Parents Goods, upon! thar pretence, 
as faith Solomon, Prov. 28. verſ. 24. Who robbeth his Father and Mother, and 


ſageth it is no tranſereſſion, the ſame is the companion of a deſtroyer. 


8. The Obligation of Children toward their Parents , corifiſts mainly in 
their Obedience to them 5 and their duty to Aliment and Supply them in all 
their neceſſities , according to the Childrens ability - their Obedience to 
their Parents is much cleared from that Power and Authority their Parents 
have over them, of which we have ſpoken. For unto Authority , or powet 
to Command , Subje&ion, or Obedience anſwers, as the Correlatez fothat 
as the Parental Power was moſt in the Infancy of the Childreh, and leaſt afs 
ter their forisfamiliation 5 ſoarethe dutics of Obedience proportional * but 
after Emancipation , theſe duties are ſo far diminiſhed , that little remain- 
eth, except the Natural Reverence ,. Tenderneſs and Obſequiouſneſs , that 
Children do ſtill owe to their Parents , in due order ; which , though 'it 
hath no civil remeeds, yetit remains a Natural Obligation, to obferve the Pa- 
rents commands , throughout their Polterity, as in that Nottour Example of 
the Rehabites, Fer. 35. is clear, where they obſcrved their Fathers Commands, 
in a free thing , though inconvenient , 4%. To drink no Wine, to build 10 
houſes,&c, and tor their Obedience, the Lord promiſes, There ſhould not be want- 
ing a man of them io itand before the Lord for ever. But while they are in the 
Family , they are not only under the ceconomick Government of their Pa- 
rents, in ſofar as'is not devolved to the Magiſtrat. 3 but ſpecially they are 
bound to abide with theirParents,and toimploy theirService Þr their Parents, 
and the uſe of the Family, whereunto their Parents may compel them by their 
own proper Authority ; and Parents have Action againlt all others, who ſhall 
binder them to keep their Children with them, or lead them whether, and 


amploy them as they pleale. 


9. The Obligation of Aliment , and Relief to Parentsin neceſſity, is due, 
both by the Law of Nature, and hath in it alſo , that Remuneratory Obli- 
hgation, whereby Children ought toretribute to, and recompence their Pa. 
rents for their Education and Intertainment 5 and though it be ſaid , 2 Cor, 
I2, 14. That Children ought not to lay up for the Parents , but the Parents for the 
Children, yetit is to be underſtood, of that care, foreſight and Providence 
that Parents ought to have, - not only to provide things neceſlar for them- 
ſelves, but fortheir Children alſo after them, which being an ordinary du- 
ty, ought to be in their thought and conſideration 3 and is not incumbent 
ro the Children, it being but rare and unexpected , that Parents neceſlities 
put them to expect relief from their Children; orelle it is to be taken compas 
ratively , that pareuts are rather to lay up for the Children, then Childraz 
for the Parents, Solons Law made the Children infamous, who did not Alj- 
ment their Parents. And Cicero 1n his Oration , de reſponſss aruſpicum parenti- 
bus, nos primun natura conſt ituit debitores, quos non alere nefarinin eſt, Z 


In theſe Natural Obligations of Aliment betwixt Parents and Children, 
the Order of Nature muſt be obſerved , that the neareſt are firſt to be Pre- 
ferred, and the Paternal Line before the Materna}, as being in an other Fa- 
mily ; for even the diſtinCtion of _— , and union thereof in the Pater. 

nal 


5O Toke fifth. 


nal power, is natural , as before is ſaid. From the fame ground, Parents 

firſt Aliment their Children in the Family, and amongſt them thatase 
Emancipat,, the Males are preferable to the Females , g by Marriage 
into other Families. 


Io. As tothe Natural Obligation of Cinkdren mo themielves, there 
is no doubt, but that there Naturally le greater Obligations upon thera, 
each to other , than the common Obligations betwixt man and man , which 
are not only greater in the meaſures and degrees, as to love them. affiſt 
them, ſupport them, and ſupply their neceſſities the more , 'by how noazer 
degree of Blood they are bound to them than others , which is commonly 
acknowledged by all. But the Romans, and many other Nations have ac- 
knowledged , the Natural Obligations of Brothers and Siſters, !to Alimeyt 
cach other ; though our Cuſtome hath not Authorized theſame, unleſsthe 
Brother were Heir to the Father in a competent Eſtate , and the remanent 
Children not at all provided 5 in which cafe, the Lords modified Aliment 
tothem, January 24. 1663. the Children of Wedderlie contre bis Hew. Ali- 
ment was alſo found due by a Brother to a Siſter of a koond Marriage ( who 
had a Portion to be payed ) at the age of fourteen ,- and no Annualrent or 
Aliment in the mean time, though they had a Mother on Life, February x1. 
1663. Catharin Frazer contra Hugh Frazer. The like found duc by an Heir 
Make, to Heirs of Line till theic Marriage, ſeing their Portians bore no -An- 
nyalrent , Jarwary 8. 1663. Lady Otter contra Laird of Otter. November 12. 
1664. Dayghters of Balzranno contra Heir-male thereof. It is alſo an Natural 
Obligation upon Children , or Kinsfolk deſcending from one common Beack, 
to defend, and have the Tuition of the Pupilarity of that Race , which 
incumbent ordinarily to the next degree in that ſame Family; and thisis the 
natural riſe of Tutors, of which in the next Title. 


11, The Romans did no more dimimſh the Conjigal Inverefts and Obti- 
ations , competent by Nature (' as is before ſhown') then they have.ex- 
ceeded the Law of Nature , in the intereſts berwnit Parents and Qhal- 
dren; for thereby the Parents power is ſo great, that no Nation hath the 
like, Inſtitut. depatria poteflate,. $,2. tt being almoſt Dommical, and the Chil- 
dren as Servants , 1. placet. 99. f. de acquirende hered. the Father had ao 
the power of Life and Death , /. wt, Cod, de patria putefiate , 4. iugaus 18. 
# de liberis &- poſthumis; They had power alto to 1ell their Childacn un- 
to Servityde. This was the ancient Roman Lew, whereof the auſterty was 
by little and little corrected , by the recent Law , f that beth in Sorrants 
and Children , it was taken off, and this power retrenched' co caſes of 
extream neceſſity , l. 2. Cod, de patribus qui fillss. Children were pernax- 
ted alſo to have Goods of their own, which were called, peculias; an which 
they were as free, and had all their Rights and Aftions competent 45 
but with theſe Reſtriftions, whereby the Right of the Father , inthe 
Goods of the Children , was much abaited z For in the pecuia,, which 
the Son acquired by Arms , or liberal Arts, the Father had no power, 
which was called , peculinm caftrenſe , vel -/ caftrenſe, L. 2. # 4 Sema - 
tuſc. Maced. of other Goods which befell the Children, or were acquired, 

d came pot from the Father, which were therefore called Adventitious, the 
Father had the Ufſufruct and Adminiſtration 53 but not the) Property or 


I 


Power of Alienation , {, 2. Cod. de bonis matermis , only/i# pe- 
calig , whigh came from the Father , he had full Right and Property , » 
AF 
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the Fathers Adyantage. TUVNs 


lo theſe .pecvlia, Children were as Fathers of Fagitfies,, by refettt Layy, 
L, 1. filins famrilias, 39. ff. de oblig, yea., even the ufafruf cealed in Boods 
given., 'r-left to the Children , excluding the Patetits , wdv. any 1» prive- 
cipio. 2, Next, where any thing was given ,. or Teft to'h 
3. When the Goods came rap Fathers fault, as when he 4d iy 
Divorce with the Mother , Nov. 117.4 hered, cap, 10. OY 

12. The Cuſtome of rhe Neighbouring Nations do follow triore etoft- 
ly the Natural Law , as the Cuſtome-of France, and the Netherlands, irs 
is zecorded by Gudel. de jure Nov. cap.13. And Mathias Srephanus, teſti 
fieth the like 'of the Cultames of (Germany , tcom. Juris Hottie , Th, 2. tap, 
67. 5.4. The Cuſtome of this Nation allo keepeth Cdlofe , to what Is ex- 
prefled befare of the Natural Law ; as to the Intereſts and Oblipatiotrs of 
Parents and Children , and thereby Aliments are frequently decerned to 
Children , to be payed by their Fathers , if they expel! them from their Þa- 
milies , and that . not only, by the A& of Parliament , Fern Alimers 
to Heirs of Land , to be payed by the Liferenters ; biit a Father, though tits 
Son bad no Lands , was found conveenable , ſuper Jure nature alta Fheyo?, 
Jaly 21. 1636. Laird of Ramcrney contra Law, So alſo by our Cuſtome, a 
Father is Tutor of Law to his Sons being Pupils: and therefore, a Fa- 
ther was found lyable tothe Son for Annualrent of his Mothers third of 
Moveables , remaining in the Fathers Hands , February 4. 1665. Beg con. 
tra Beg. But a Father was not found oblieged for Annualrent of a Lega- 
cy belonging to his Son, uplifted by him , ſeing he Alimented the Son, 
December 15.1668. Margaret Winram contra Mr. James Ellies, A Father 
isalſo Curatour to his Children, ſpecially when in his Family , unleſsother 
Curatours be choſen by his canſent 3 and ſo a Father diſcharging the Rent 
of his Sons Lands, ſet by the Father, though he was only Oikos and 
the Son, the Pupil-Fiar, was found valid, for years after the Fathers De- 
ceaſe , in reſpet he was lawful Adnniſtrator , young Roſjth contra his Tens 
nants. But a Father being poor , was not allowed to lift his Sons Money, 
without finding Caution to make it forth-coming , February 12. 163 G 
wan contra Richardſon. Neither might a Father, being Lofe bonis , FN A 
Tack, acquired by him to his Son, though he might uplift the Duties, as 
Adminiſtrator , January 29. 1629. Lands contra Dowglas. So deeds done by 
ſuch Minors , without their Fathers conſent , as lawful Adminiſtrator , were 
found null, George Stuart con- 
tre Home of Rentoun. 


might not diſcharge for his Daughter, being paſt Pupilarity , but only cons 
ſent with her as Cyratour, June 26. 1610.Jobn Forreſt contra Forreſt, A Fa- 
ther is lawful Adminiſtratour , both as Tutour and Curatour onorarie , of 
himſelf , without | any ition or Solemnity , and is not Iyable for omi(- 
fion , neither is he excluſive of other Curatours. But deeds done with. 
out a fathers cqnſent by a Son , were found null , albeit the Son refid- 
ed not in his Family , but followed the Law , having no Calling or Paz 
trimony to maintain himſelt , but living on his oy An Charges 3 net- 
ther was his Fathers Subſcribing with him, found a ſufficient Authoriz- 
ing of him , ſcing he Subſcribed with his Father , as Cautioner for 


O 2 him, 


After = , A Father is no more Tutor to his Children , and fo 


him , December 7: 1666. ' Sir George © Mckenzie "contra Mr. John Fair- 

hole. | | 

13. As to, the Fathers power, to keep his Children within his Family, 
and to,apply theit work tor his uſe , 'though controverſies in that point 
haye ſeldom, been. moved , but the niatter tranſafted by conſent :' | It 1s not © 
to be doubted, but that] Children may be compelled to remain with their: 
Parents , and to imploy theif.Service, for-their uſe, even after their Majo- 
rity , unleſs they be feris-familiat by Marriage , or by Education in a di- 
ſtin& Calling from their Parents , unleſs their Parents deal unnaturally with 
them , either by Attrocity , or unwillingneſs to provide them with a com- 
petent Marriage , in due time, and with means Fitable to their Condition, 
for that obliegement to provide for them', would'be' a ground of exception 
againſt them , if he would unjuſtly detain'them in thefe caſes; or if the Fa-' 
ther countenance , - or allow. the Children to live'by themſelves, and to 
mannage their.own Aﬀairs apart , | from whence his tacit conſent to their 
Emancipation , may be- inferred; mm, which caſes alſo, Zaſ. 19; inhb. utrum 
turp. &c. De verb. oblig. And , Math. Steph, '&tpr. juris civilis , lib. 2. 
cap. 1. doth declare , that the Conſuetyde of Germany is the fame with our 
Cuſtomes before expreſied. The Erglihh;account Children to be Emancipat, 
art Anglicani, Tit. 12, Q. 4 
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nifin quantum Jderantur. - 39.I-terdiGors conſtitute.cauſacognita, 
33. Curators conſent , not requiſiteto - 40. Interdifionby Parents conſent. 

latter Wilts. 41. Publication and Regiitration of 
34 Reſtitution of Minors wpon Imerdi#ions. 

enotme Leſione, 42, InterdiGions only extend to He- 
35. Minor non tenetur. placitate ſur  retable Rights note Moveables, 

per hereditatem paterfiam. 2  » mob to Perſonal Executions. 
36. Differences betwixt Tutors and Cu. 43. Interdifions are only Competent 
37. Daty of Curutbrs, - (retors. | by may of Redudtion. 
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Phodigals, or laviſh Perſons. _ but by Anthority of a Judge. 
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— UT ORS and Curators , ſurcteded in the 
| place of Parents, and their Obligations. 
have a near reſemblance; and therefore, 
ſhall be here fitly fubjoyned , though in 
the conſtitution, and duties of Tutors and 
Curators, the Poſitive Law predomi- 
neth ; yet, that without any Poſitive 
Law, or Contract, thereisa duty of Tujs 
tion , and Protection of Orphans , and 
ſpecially upoh theſe , who by relation of 
Blood, are their.nearelt Kimfmen, and in 
place of their Parents, it will appear by 
what enſucth; and whatisſuperadded, et- 
ther by the conſent of patties , in Cura» 
tors z or by the Law, mn Tutors , with the condinion and antereſt of Pupils 
and Minors , camot conveniently be ſeparated.* If there were no Poſitive 
Law, the natural infirmity of Pupilage , would not want its natural remedies 
provided by Him, whois the Father of thefatherleſs, and Hayeth hs Obedis 
ential Obligations upon theſe , whom , by the Law Written in their hearts, 
he hath bound to'the performance of theſe Duties, «s15 beforeſhown. There 
is a Common Obediential , or Natural Obligation upon all Men , of Love, 
Mercy , and rehef of the diſtreſſed, among whom Infants and Papils, who 
kave no diſcretion, and cannot at all Preſerve, or Govern themſelves, #re the 
firſt. It hath been alfoſhown, that there is a more ſpecial Obligation pat up- 
on thoſe of one Blood,one Family, from one common Parent, to helpand ſup- 
port each other, and that in order. 


2. Thefifſt and neareſt degree , is firſt, and moſtoblieged 3 henceariſeth 
that orderly and comely natural ſubſtitution of Tutors , for the preſervation 
of Pupils: firſt,the Fathers Tutory and lawful Adminiſtration, whereof we have 
ſpoken atready 3 and theſe failingby death, or mcapaciry, the neareſt degree 
of Apnats are im the place of Parents , andareall joyntly bound to this natu- 
ral Duty, unleſsthe Parents, by their Parental power, have.appointed, and 
ordained others whom they truſt, to undertake that work: 


And 
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Ant hſtly, the common Obligation that lyeth upon people, hath devolved 
upon the Magiſtrate, as repreſenting them , the duty of being, or appointing 
Tutors for Pupils 3 hence doth ariſe thediſtin&tion of Tutors, i» Teſtawrertar, 
conſtitute by the Parentin his Teſtament , /egittime appointed by the Law, 
which is of the neareſt 'Agnats, and detive, whichare ottained by the King. 


3. The Natural Obligations of theſe Tutors to their Pupils , are firſt, to 
preſerye their perſons , and defend them againſt injuries and prejudices 3 and 
therefore; are they named Tutors, qnaff tmrtores, 1. 1.4. 1. #. detmtelis. 2.To 
Aliment them out of the Pupils own Means , according totheconditionthere- 
of ; and to Educate them for a ſtation in the Common-wealth, according to 
their quality and — 3. To mannage their Afﬀairs with ſuch diligence; 
as provident men uſe in their own Aﬀairs, that nothing may beloſt, but eve- 
ry thing improven to the beſt advantage; in all which, they are not to ex- 
erce voluntary As of Dominion attheir choiſe, as diſpoſing of what is ſecure; 
but only neceſlar As,for the preſervation and recovery of what will,or may 
periſh , and for improving the profits of it. 4. They are bound to give an 
accompt, and reſtore to the Pupil what is his own, fo ſoon ashe attains to 
the Age of diſcretion. | 

4. And on the other part , the Pupil is oblieged to the Tutor, by the obe- 
dicntial Bond of Remuneration, or recompenſe of one good deed foran other 
to makeup to the Tutors whatſoever ts wanting to them,through their fairhful 
Adminiſtration: T his is all the ſubſtance of thelntereſts and Obligations of Tutors 
and Pupils, which the poſitive Law doth no more but declare, apply,and aſcer- 
tain , by the form of entring that Office, the ſecurity for performance of it, 
the fixed time of indurance thereof , which naturally is the Age of Diſcre- 
tion, in ſome ſooner, in ſome later, m ſome never : But for certainties cauſe, 
poſitiveLaw determines a particular year,in which, for the moſt part, Diſcretion 
cometh. 

That there are ſuch Intereſts and Obligations , even nathrally , the Lighe 
of Nature willſo cafily goalong, that it will rather need Confideratiop, than 
Confirmation, the grounds thereofbeing commonly —— , and ac« 
cuſtomed by all Men , who are led by Reafon , and it is fo inlinuate by the 
ordinar Term of Law , whereby theſe Obligationsare called > quaſ# ex com> 
tran, as ariſing from no Contra@t betwixt the Tutor, and the Infant, or Pu- 
pil, as not capable of Contrafting , and yet are not ſimply by the conſtiru- 
tion of Law 3 and therefore, theſe Obligations, not being by the will of Man, 
muſt needs be Obediential Obligations , by the will ofGod. 


The Romans have in this matter keeped clearly and cloſſely by the Law of 
Nature 3 and therefore , our Cnſtomes have keeped asnear by them, and fo 
have the Cuſtomes of other Nations; So ſayes Gudelins , + jure noviſf, l. 
Io. cap. 8. F.f.- that the Cuſtome of France and Netherlands , hath very 
little altered in this from the Rowan Law; we fhall therefore interweave the 
Civil Law and our Cuſtomes, that itt may appear how far they do agree, and 
differ , and how they do quadrat to the Law of Nature , following this 
orderz 1. What kind, of Tutors they be, and what orderofthe ſame. 2.What 
the Tutors Datiesare in their Entry, Adminiſtration, and Accompts. 3. How 
Tutories end. 4. The Pupils Obligation to them therefore. And laſt , of 
that Reſemblance that Curatours al Minors have Tutors and Pupils. 


5. As tothe firſt, there be three kinds of Tutors, by the Civil Law, and 
our Cuſtome ( befide that of the Father , who is called for diſtinftionsfake, 
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lawfid ; Admrimiiiratour , of which formerly.) The firſt is, Tutor, Teftamen- 
tar, of nominate. ' The ſecond, is the Tutor of Law. And the third is, the 
Tutor Dative, all which follow 1n courſe, in the ſame order. 


6. A Tutor Teſtamentar, by the Civil Law , behoved to be either nam- 
ed in the Teſtament, or Codicills confirmed by Teſtament, L. 3. ff. de teita- 
mentaria tutela, and could onlyhe givento fuch as were ir patriapoteſtate, F. 3, 
Inſt. de tutelis., But by our Cuſtome , a Father may nominate Tutors to his 
Children , in any writ he pleaſes, but it is of a Teſtamentary nature, always 
ambulatory and mutable, during his Life z a Grand-father cannot name Tus» 
tors to his Oyes, becauſe his Son being Emancipat by Marriage, they are not 
inhis Paternal Power; Neither can a Mother,or Grand-mother,who have alſo 
noſuch-power 3 but any perſon that goes or diſpones any thing to a Pupil, 
may in that Diſpoſttion nameTutors,whoare not properly. ſuch,but only have 
the truſt and charge of that thing diſponed, and asto it, exclude all other Tus» 
cors, which taketh place, becauſe that nomination is a quality and condition 
in that Donation, November 17. 1627. Fleming contra Brown, January 31. 
1665. Kirktouns contra Laird of Hunthil. 


7. A Tutor Teſtamentar requires no preparatory folemnity to capacitate 
him to Ac, but the very nomination it ſcif is ſufficient , and it it bein a Te- 
ſtament, itis valide, thoughthe Teſtament be never confirmed, or be rejeRed 
by the Executors;and fo there needs no making of Faith,or finding Caution, be- 
cauſe it is preſumed,theFather thatdid name him,did ſufficiertly know hisfaith- 
tulneſsand fitneſs:and the Confirmation of a Teſtament, bearing,thata FTutorno- 
minate,accepted,and made faith, was not found to inſtruct hisacceptance, with 
out the principalA& ſubſcribed by him were produced,orA&tsof Adminiſtration 
proven,thoughit was thirty ſeven years {incetheconfirmation, Jazwary 31.1665. 
Rutherfords contra Laird of Hunthil. Neither was a Tutory found inſtrufted by 
a Diſcharge, as Tutor Teſtamentar, it being evident by the Teſtament, that 
he was only overſeer, Tune 10. 1665. Swintoun contra Netman, But a Write 
under the Tutors hand , deſigning him Tutor , found to inſtruct, unleſs the 
contrair were proven by a of the Tutory , December 2. 1668, Mr. 
Alexander Seatoun Advocat contra Seatoun of Menzies, And a Tutor nominat 
with other two, whoaccepted not, was only found lyable from the time of 
his acceptance, by a&ing as Tutor, andnot for what wasloſt before, although 
there was a conſiderable Legacy left to himin the Teſtament z and that ſhort. 
ly after the Defunds Death, he Confirmed himſelf, qua legatar, and had in- 
ſpection of the Defund&s Writes, and ſubſcribed an Inventar thereof, where= 
ofthe Teſtament was one , yct did not aCt as Tutor for three years after 3 but 
be was not found to have Right to the Legacy,not having followed the De- 
fun&s Will , by accepting the Tutory at firſt , February 2. 1675. Margaret 
Scrimzeor contra Wedderburn of Kingennie: But where the condition of the 
Tutor nominate , appeared otherways than when he was nominate , Aion 
was found ſuſtainable at the Pupils Goodlirs Inſtance, to cauſe him find Cau- 
tion,if the Overſeers thought fit, Nic. rem pupuli Salvam fore, Thomas Foules cone 
tra Alexander Mcmath. Nerther needed there any making of anInventar of the 
Pupils Goods, as was preſcribed in the Civil Law, Nov. 72.1. ult. Authen. quod 
nunc generale |. de curat. furioſt. by which it is clear , that all Tutors did make 
faith, de fideli, Adminiſtratione 5, they bchooved alſo to find Caution, 1. tu- 
tores, 24. C. ce Adminiitratione tut. and they behooved to wake Inventar, 
l. 7. Tutor. qui 7. ff. de 4dminiſtratione, tut. I. tutores C. codem., But now, by 
the late At of Parliament , 1672. Cap. 2. all Tutors e'r they can at, _ 
make 
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make Inventar of the Pupils Means , with advice and conſent of the neareſt 
of Kin on both ſides, and deliver to them,doubles ſigned, or in their abſence, 
leave them with the Clerk , to be delivered to them, according to the qrder 
preſcribed in the AQ. 


8. A Tutor Teſtamentar, is ever preferred to a Tutor of Law orDative, 
even though the Tutor nominat forbear to act for ſeven years ; and thata Tu- 
tor Dative was nominate , and in poſlefſhon of the cuſtody of the Fupils Per- 
ſon , December 17. 1631. Auchterlonie contra Oliphant ; or though the Tutor 
nominate, had ceaſed fix years, and was Curator to a party, againſt whomthe 
Pupil had an A&ton or Proceſs 5 ſcing in both caſes, no detriment could be 
ſhown by his forbearance, July6. 1627. Campbel contra Campbel, The like, 
where the Tutor nominate had abſtained ſeven years, and yet waspreferred 
tothe cuſtody ofthe Pupils perſon(here the Pupil had nomeans to beAdmigi» 
ſtrat ) Spotſc detmtel. rving contra Irving. 

If therebe no Tutor nominate, there is place for Tutors of Law , who or- 
dinarily are theſe who have the benefite of Succeſſion in the Pupils Eſtate 3 
and fo by the Roman Law, all the Agnats of the neareſt degree, as they were 
Heirs, ſo were they allo Tutors, by the Law of the twelve Tables, 4 5. & 
6. f. de legit. tut. and fo after the Succeſſion was extended, as well tothe Coo- 
nats as to the Agnats, with the benefite thereof, the burden alſo of the Tuto- 
ry was extended, Nov. 118. cap. 5. And with us, upon the ſame ground, as 
the prerogative of Primogeniture,hath given the Succeſſion, not to the whoke 
next degree of Agnats, but to the eldelt Male, and his Iflue 3 fo the Tutor 
of Law 1s only one, viz. the neareſt Agnat or Kinſman on the Fathers fide, of 

twenty five years of age, Par. 1474. cap. 51. where it is expreſly declared, 
that though the Tutor of Law be ordinarily Heir, yet not always ; for though the 
Pupil have a younger Brother , who is immediat <Agnat , yet the neareſt Agnat of 
twenty five gears old , will be his Tutor , paſſmg by all others within that age. 


9. The Tutor of Law is ſervded,upon a Brief Diretted out of the Chancellad 
ry, by an Inqueſt, as appears by the foreſaid At of Parliament; | butthe Brief 
may be diretted to, and ſerved by, any Judge ordinar, though the Pupillive 
not within the JuriſdiQion, March 8. 1536. William Stuart contra Agnes Hen- 
derſon. Tutors of Law beforethey At , muſt find Caution, rem pupuli, ſal- 
vem fore, which though it be a ground to compel them to find Caution, or 
exclude themfrom authoriſing , or ating for the Pupil , till they find Cauti- 
on; yet itdid not anull their office, or prefer a Dative to them , ſo ſoon as 
they find Caution , though the Dative had already found Caution , Juze 29, 
1632, Irwing contra Elſick, 


10. The Tutor of Law muſt ſerve himſelf within year and day, from the 
time that he is in a capacity to be Tutor, cither counting from the Defuns 
death , or from the Birth of the \Pupil , if poſtbumus , or the' of 
a juſt impediment 3 ſo that after the Marriage of a Tutrix Teſtamentar , place 
was found for a year,” for the Tutor of Lay to ſerve him{elf, before a Dative 
had acceſs , 19 15. 1631, Grant contra Grant, But there ſcemsno prefixed 
time to the Tutor of Law to ſerve himſelf tothe Tutory of an Idiot; and 
therefore , the neareſt Agnat , as lawful Tutor, was preferred to a Tutor 
Dative, though he had made faith, and found Caution 3 and thqugh the Ser- 
vice was not till five years after the Idiots Majority, February 22. 1628- Cal- 
hun contra Wardrop.It was alſo found,that aTutory Dative,did not hinder the 
ervice of a Tutor of Law toan Idiot, quandocung; January 21: 1663.Stuarts 

| contra 
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contra Spreul; becauſe, by the Act of Parhament, 1585. Tutors to Idiots muſt 
beſervedby an Inqueſt, cognoſcing the Idiotry, Par. +475. cap. 65. Par. 1585, 
cap.* 18. 
w I. Where there is no Tutor nominat, nor the Tutar of Law claimeth 
right within the year, there is place for a Tutor Dative , which, though by 
diverſe Municipal Cuſtoms, may be Conſtituteby the Ordinar Magiſtrate of 
the place , yet is molt fitly Conſtitute by the Supream Magiſtrate ; and fo 
withus, isgivenby the __ in Exchequer 3 and by the late Act of Exche- 
uer, 1672. It isappointed, That before Confimnting of any Tutor Dative , the 
Pupils _ friendson both ſides , ſhall be cited , that they may offer and inform, 
concerning the fitteſt perſons to be Tutor : Turors may be given to ſtrangers 
Pupils, in ſo far asconcerns their Lands in Scotland, December 17. 1627. &le. 
ming contra Brown, The like , Spotſ. de tut. Donaldſon contra Skiltour. 
In the nomination of Tutors Dative , though it be in the Arbitriment of the 
King, to choiſe whom he thinks fit , yer he will have regard to the Intereſt of 
the Pupil, to givea Tutor, either who was nominat by the Father, but not 
Legally 3 or who was nominat by the Mother, or Grand-mother , though 
having no Legal Power , or the neareſt of Kin, though they have neglett- 
ed to ſerve within the yearz but ofall theſe , he may take the beſt of ſuch as 
offer , or arewilling - Scing with us, all Tutors are free to accept, or re- 
fuſe, yea, and may renounce, not having intrometted with the Pupils Means, 
thowh ſeveral Actions were purſued in their names as Tutors , Sparſ, de ext. 
Duff contra Mr. William Chalmer. But Futory being a publict Othcz, it conld 
not be refuſed among the Romars, unleſs the Tutor had excuſes allowed of the 
Law, Tit. de excu/. tut. ff. per totum. 


Tutors Dative muſt both make faich, de fidel: Adminiſtratione, and find Cau- 
tion; the ſufficiency whereof, is in the Magiſtrates trult. And among the Ko. 
mans , an ordinar, or inferiour Magiſtrate or his Heirs, were Iyable, pro dolo 
aut lata calpa ; if the Caution taken by them , was not found ſufficient, Tit. f; 
de Magiſtrats coneniendo ; but not the greater Magiltrates, as the Pretor, or 
Prefident,who, through the eminency of their Office, could not ſo particularly 
know,but were neceſlitat totruſt to the relationof others, L1.f.Tit.codenr; and fo 
itis with us-bur the Dativesnot making faith,or finding Caution,though his of- 
fice thereto compel him, or repell him from authorizing, orafting; yetit doth 
not annul hisOffice,or work to his profite,as hath been ſaid of theTutor of Layy. 


12, Theſe that at as Tutors, not knowing but that they are ſuch, or 
otherways fraudulently knowing they arc not ſuch, are therefore called Fro- 
tutors, and are lyable for all the Duties of real Tutors, during the time of 
theirating,and by the civilLaw,they were lyable to make up hisIntereſt, whom 
by fraud . had deceived, by acting as Tutors, Tt. f. quod falſo tut. whence 
it follows , that ſuch aCtings were void 3 but if the perſon had been long 
holden, and repute Tutor, the deed would beſuſtained, unleſs annulled, be- 
cauſe of the Pupils Lefion 5; there hath no Deciſion occurred with us, 
to ſhew whether Pro-tutors are oblieged for their intromiflion only, or alſo 
for their omiſſion : but a caſe lately occurring, the Lords thought, that up- 
on ſome few As, this woald notbe inferred , bur upon an univerſal Acting, 
or expreſs , under the name of Tutor ; but decided not, till they heard the 
parties, 2 preſentia; whereupon, after long debate, they found, that an Over- 
ſeer , a&ting under the name of Tutor ( but by a talſe defignation , contrair 
the Teſtament) ſhould be lyable only for ſuch kinds of things,and for theAn- 
nualrentsthereof,as he intrometted with, for ſeing he had no Law,or Cuſtome 
regu- 
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regulating the caſe,the Dcfnder could be only condemned according toequi- 
tyz but they deciared,by an AG of Sederunt, that whoſoever in tume com 
medlcd with Fupils Means orMinors,asPro-tutors,or?ro-curators,ſhould be ly- 
able from hencetorth, as Tutors or Curators, for intromiſtion and omiſhion, 
Jane IO. 1665. Swintoun contra Notman, 


13. Tutors do uſe orcinarily , to name FaQtors, who do not exoner the 
Tutors ofany of their Obligations, but both the Tutors and they, as the Tu- 
tors, are lyable to the Pupils thercin, if they be FaQtors generally, March 28. 
1635. Laicd of Ludghnairn contr4 Laird of Haddo, July 18. 1635. Edmonitoun 
contra Edmonſtoun. 

14. If there be more Tutors nominat, or Dative , and no quorum expreſt, 
if ſome of them die , the Office is not void, but the reſt of them may a&, and 
fo it was found in Tutors nominat, Hope Executours, Sixart contra Kirkwood 
and Moor. Thelike, th;ugh ſome of the Tutors accepted not, Hope Tutors 
Ruthven contra Ibid. George Faſide contra Edmonſtoun. February 14. 1672. 
Mr. Fokn Eleis contra Mr. John Scot. But a Tutory to two, bearing to them 
joyntly , was found void by the death of cither , January 17, 1671. Drums 
mond of Ricartoun contra Feuars of Bothkennet. And where there are many 
Tutors nominat , they may be either with , or without a quorazw, and e1- 
ther dcfinitcly , or by a diſtin& diviſion; in which caſe , each are but ly- 
able for their own diviſion , /. 2. Cod. de dividen. tut. 


15. Asto the dutics of Tutors, they are alike in them all ; and the firſt 
is the cuſtody of the Pupils Perſon , wherein a Tutor was preferred to the 
Pupils Mother, offering to entertain him gratis, though the perſon neareſt to 
ſucceed was Married upon the Tutors Siſter , here the Tutor was nominat, 
and the Mother Married, July 4. 1629. Laird of Longſhaw contra Moor. The 
like, where both the Tutor and the Mother offered to Aliment the Pupil gre- 
tis ; butthe Mothers ſecond Huſband had Apprized the Pupils Lands , and 
the Pupil wasa Lab only of five years old, Fe ult. 1632. Gordoun contra 
Corſan. A Tutor was found to have the cuſtody of his Pupil ( who was an 
Heretrix ) and not her Mother , though ſhe offered to entertain her gratis, 
being Married to 2 ſecond Huſband, February 5. 1675. Foullartoun contra La 
dy Boyne. Yea , a Tutor obtained his Pupils Perſon, to be removed 
from her Mother , though Unmarried , at the Pupils age of eleven years, al- 
beit thePupil waalitudinary,and ſhe was appointed to remain with one of her 
Fathers Friends, to theeffeR that ſhe migh not beinfluenced as to her Mar- 

riage, by her Mother , or her Friends, February 6. 1666. Laird of Dvry cow- 
tra Lady Dary. But if the Tutor be immediately to ſucceed to the Pupil, he 
hath not the cuſtody of his perſon, which is to be with his Mother , or ſome 
other perſon, art the Arbitrimentof the Lords, and a modification for the Pus 
pils Aliment , according to his Means, Nic. bi. pupslli. Mary Fonlis contre 
Mcmath ; but if there be any other immediate Succeſſour, though the Tutor 
was next , he had the cuſtody of the Pupils Perſon , Ibid. Forreiter contre 
Smith, Ofold, Tutors were excluded by the Donators of Ward,fromcuſto- 
dy of the Ward Pupils perſon, Jamary 15. 1549. Laird of Achnames contra 
Laird of ElphingiFoun and Lethingtoun. March 16. 1565, Weir contra Lockart, 
And Jaly 1566. George Weir contra Laird of Lee. Spotſ. hic. Hamiltoun 
contra Laird of Gauftour. Since, the Tutor and the Pupils Mother, having li- 
cenſefrom him , were preferred to the cuſtody of the Pupils Perſon , to the 
Donator of his Ward, Nic. «bi pupulli morari, Mr. James Chalmers contra Eli. 

zabeth Houſtoun. 
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The next duty of Tutors , is, to authorize the Papil in Actions of Lay, 
which,” though 1tbe done ordinarily by all the Tutors , when they are more, 
yet one of three was admitted to authorizea Pupil , in a purſuit againſt the 


other two, to accept or renounce , though they were all named Jointly, 
eHarch 8. 1628. Moor and Thomſon contra Kincaid. 


Tutors or their Factors, are preſumed to do that to the behove of the 
Pupil, ' which they ought to do; and though it be done, proprio nomint , it ace 
creſceth to' the Pupil, July18: 1635. Edmonſioun contra Edmonitoun ; and lo 
a Tack of the Pupils Rents, taken by the Tutors Faftor to himſelf , and his 
Wife in Liferent , was found to accreſs to the Pupil, except as to the Wifes 
Liferent-lands, March 28.1632.Laird of Lyudquharn contra |.aird of Haddo,this is 
preſumed, preſumptione juris;lo that the Narrative bearing another dauſe is not 
reſpected : and therefore, a Tutor acquiring a Diſcharge , or Aſſignation of 
an Annualrent due by the Pupil to his Mother, the fame was found to accreſs 
to the Pupil, though it bore he and favour, and for the Tutors pains , and 
diſcharging the Office , March 15. 1629. White contra Dowglas. Hope, Tu- 
tors, Due, contra Duer. Neither hath the Tutor ordinarily Action againft the 
Pupil, till his Office end, and then he may purſue asa ſtranger, Hope, de M;- 
noribus, Naſmith contra Naſmith : likewiſe, hemay Apprize the Pupils Lands 
for his own debt, the Pupil having other Tutors , Hope, de haredibus , White 
contra Calderwood, So a Tutrix nominat, ſine qua non, was admitted to pur- 
ſue a Regiſtration ofher Contra@ of Marriage againſt her Pupil , there bein 
more Tutors nominat, and the having renounced her Office, though ſhe hat 
ated by ſubſcribing deeds not hurtful tothe Pupil, July 30. 1525. Lady Stany- 
hill contra her Son. | | 

18. Tutors may only do neceſſar deeds for their Pupils, either ſuch asthe 
Pupll is oblieged to do , as payment of his debts, which the Tutor may do 
willingly , without compulſion of Law , or otherwiſe , deeds neceſlar for 
mannaging of his Eſtate , and ſetting of his Lands, or labouring the ſame, 
wplifeing hisRenes and Antwalrents, uplifting the Sums that are not ſecured; 
earrying on any, 'Work which was left to the Pupil , which cannot otherwiſe 
be-dipoſed of : -but Tutors cannot ſell the Lands or Heretable Rights of theiy 
Minors', without an interveening Decreet of a Judge ; Ti. f. d& rebus gorum 
gui ſub tutela,g&rc. Andany ſuch Alienation is null, without the Cognition afore- 
{aid'; which myſt be, by calling the Creditors of the Pupit, and hjs neareſt 
Friends, to hear and ſee it found , that there is a neceſfity to ſell the whole, 
ora part of his Heretable Rights, and that the rate thereof may be determin- 
ed's inwhichit myſt appear , thatthe Pupils debt cannot otherways be fatif- 
fied: The Law allows the like, in the caſe of the Pupils Aliment, whighcan-. 
not be afforded otherways 3 Alienations ſo made, are nat eafily redyceable, 
or 'the Pupil or Minor reſtored againſt the ſame, if the true cauſe hath been 
known to the Judge, but not fo, if that hath been latent, either dolo_ gp late 
oulpa, 1.11. Cod. de pred. minor 101 alien, And therefpre, 3'Tutors Aſlignati« 
on of his Sons and Pupils 'Mails. and Duties , for the Turors own debt, 
was found null by: exception, even at the Pupils Tennants Inſtance , Yo. 
Aﬀgnation , Lands. cortraLands's yet a Tators ratificatiqnof a redyceable 
Decyeet given againſt his Minor, was found valide,though volfinar, being 5, 
re untiona, 3potſ. Putors, Earl of Kinghorn contra George Strang. 
1x9 Futors and, Pro-tutors are lyable for Annualrents of their Pupils Mos 

ys; which they are obliegedto make profitable, in ſo far as they are either, 
liehid-Sums, thir they had, 72 fpecie, or which theTutorstbok up, VER os 
. , "I" mac I 
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made up of their Pupils Moveables, or Rents of Lands, aftera Term, in Mo» 
ney Rent, anda year, in Victual , trom the Term of payment , in ſo far as it 
is not imployed for their own uſe, or profitably for paying of their Debtsox 
Annualrents , Alimenting them , or other uſes neceflar , according to the 
ancient Law of the Romans, which oblieged the Tutor, after he had the Mo- 
ney two Moneths inhis hands; but the Novel Conſtitutions , Novel. 72. cap. 
6. de adminiitrat, pecun. pupils, &c. it is lefr to the Arbitriment of 
the Tutor , either to keep the Pupils Money by him, or toimploy it for 
profite: butit is not ſo by our Cuſtome, Annualrent 1s due,even after the Office 
1s extin& by Marriage, the Tutrix having continued her intromiſſion, though 
there were other Tutors , July 17. 1630. Vallange contra Kincaid , but not 
for Annual of the Pupils Annualrent , though the Tutor received the ſame, 
and they were great, July 18. 1629, Naſmith contra Na(mith. But it was lately 
found,that a Tutorby his Oice and Diligence, was oblieged tolifr and imploy 
the Pupils Annualrents of ſums inſecure hands , once 1n his Tutory, and fo 
ay Annual for the Annualrents of his Pupils Sums, omitted to be uplifted by 
him , butonly from the expiring of the Tutory, Jarnary 27. 1665, Mr. Wit- 
liam Kintor Advocat contra John Boid. So a Tutor was found lyable for the 
Annualrent of his Pupils Annualrent , within a year after his acceptance, but 
not for the current Annualrent,during the Tutory,heJeaving che ſame imploy- 
ed for Annualrent , at the Iſhe thereof, February 27. 1673. Iſobel Dowglas 
contra John Gray. A Tutors Heir being Minor, found not lyable, but only 
for Annual after the intenting of the Cauſe , the purſuer being filent twenty 
five years, February 22. 1634. Davidſon contra Jack, Neither was the Heir 
found lyable for Annualrent, where the Fatherdiedduring his Tutory, Hope, 
de hered. Graham contra Crichtoun. January 21.1665, Kintor contra Boyd. 


20. Tutors are lyable for their Minors , and muſt be conveened with them 
by their Creditors, for their intereſt, and are alſo decerned with them for 
their intereſt 3 upon which Decreets, perſonal execution 1s competent againſt 
Tutors , for any deed preſtable by them, by their Office 3 for example, he 
may be compelled to receive a Vatlal, whom the Pupils Predeceſlour was ob- 
lieged to receive; or grant a Tack of Lands, or a Charter, or Sealing, where 
there hath been a Diſpoſition before 3 but in Decreets for payment of liquid 
Sums, Execution cannot be made againſt the Means of Tutors, unleſs they be 
ſpecially decerned , to make forth-coming ſo much of the Pupils Means , as 
they have in their hands, for ſatisfying of the Debt, in whole or in partz which, 
_— it be oft done by a ſecond Proceſs , yet may be a diſtinct member of 
the firſt, or by way of ſpecial Charge, in the diſcuthing of a Suſpenhion, raif- 
ed by the Tutor againſt Creditors,on that or other grounds.But the Tutors oath 
was not ſuſtained, to prove againſt the Pupil, an agreement made by the Dee« 
fun, though there were concurrent probabilities, and teſtificates, Decemt« 
ber 11. 1664. Eleis contra Fleis z yet the Tutors Oath was ſuſtained againſt the 
Pupil, as to the Tutors —_— in name of the Pupil, that being fa- 
Gum proprium,oblieging allo himſelf, and yer he was not holden as confelt,as be. 
ing a party, but was compelled to Depone by Caption, Juxe 27. 1665, Mr. 
Walter Cant contra James Loch, 


21. Thelaſt duty of Tutors , is to make an accompt, and to reſtore, and 
reftound , wherein they will be lyable roaccompt , and fatisfie for the Pupils 
whole Means and Eſtate, not only for their Intromiflion, but for theirOmul- 
lion, and for ſuch diligence as they uſe in their own Afairs, which ſeems ſuf- 
ficient in Tutors Teſtamentar,ſcing the Office is gratuitous, and free, _ pets 
Ougtlr 
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| ſought by them, but inTutors of Law andDative,who ordinarily ſeek theOffice, 
and offer themſelves,both the diligence accuſtomed by provident men,and ſuch 

as they uſe in their own Afﬀairs , may be juſtly required. 

By the Law all Tutors were lyable, pro dolo culpa E* negligentia,l. 33. de Ad- 

miniſtratione &+ periculo tutorum , &C. 


22. That Tutors are lyable,not only for what they did intromet,but what 
they might have intrometted with by diligence,and particularly of Rents of the 
Pupils Lands,wherein his Predeceſlors dicd,infcft and in poflefſion,though the 
Pupil himſelf wasnotinfeft, was found Jarmnary 26. 1628, Commillar of Duns, 
hel contra Abercromby. Yeta Tutrix found only lyable forher intromiſfion, in 
reſpe&t ſhe continued but ſome Moneths, and the place where the Minors 
Goods were , was infe&ed with the Plague, Hope, de tutoribus, Willian 
contra AllanCathcart;neither wasa Tutor found lyable for a Sum due to the Pu- 
pil, asnotdoing diligence by Horning and'Caption for uplifting thereof, un- 
leſs it were alledged,that by diligence he _ have recovered it, and that the 
Debitor was become worſe, July 2. 1628. Hamiltcun contra Hamiltoun, The 
like, where theTutor offered to prove by theNeighbourhead,that the Debitor 
during his Tutory , wasrepute and holden inſolvent, February 6. 1623. Wat- 
ſon contra Watſon. © | 

23.Contutors,both by the Civil Lawand our Cuſtome,are Iyable,zz joliduz, 
and ſo ſome of them were decerned for the whole,thouglh the reſt were not con- 
veened, February 22. 1634.Davidſon contra Jack ; they were alſo found1yable, 
in folidum, though they had divided the Tutory among themſelves 3 but if 
the fame were divided by the Teſtatour, or a Judge, the Tutors are only ly. 
able for their ſhare, and not for thereſt, unleſs they have by Fraud and ſupine 
negligence, omitted to purſue the other ſuſpect Tutors to be removed , /. 2. 
od, , dividendatutela. The benefit of the order of diſcuſſing , competent 
of the Law, whereby the Tutors whodid Adminiſtrate, were only lyable for 
their parts, primo loco, if the reſt were ſolvendo , /. 3.C. de dividenda tutela, 
and that they ſhould be firſtdiſcuſt, who had Adminiſtrateandintrometted be- 
fore them, who had neglected or forborn, 163d. Theſe, ofir Cuſtome follow- 
eth not; yeta Tutor was not found to have Intereſt, to cauſe the Con-tutors 
find Caution to warrand him for their ating without him, or againſthis mind 
where they did out-vote him , or elſe to quite the Tutory, but wasleft to his 
ordinary courſe,to remove them if they malverſed, Je 27. 1572, Mr, James 
Stzling contra his Con-tutors; 

Tutory is finiſhed , Firſt , by death either of Tutor or Pupil. Secondly, 
By the Martia e of a Tutrix Teſtamentar , which no proviſion , even of the 
Teſtator can diſpenſe with. Thirdly, By the Tutors renouncing the Office ; 
after which, though he were Tutor Tcſtamentar, hecannot reſume the Office, 
Fuly 6. 1627. Campbel contra Campbel but forbearance for ſix or ſeven years 
doth not extinguiſh the Office of a Tutor Teſtamentar, by the former Deci- 
fions. The like, December 17. 1631, Anct*erlonie contra Oliphant, Fourthly, 
By Fury, Lethargy,or any natural defe& ofthe Tutor, rendring him unable to 
exerciſe his Office. Fifthly, And moſt ordinarily, by the Pupils running his 
Puplilarity , whichin Men is fourteen years, and in Women twelve. Butif 
the Tutors continue to at till Majority , they are lyable as Curators ; yet the 
expreſs Appointment ofthe Defun&, that the Tutors continue Curators, can- 
not extend the Tutory after Pupllarity , or hinder EleCtion of Curators, Fe- 
bruary 6.1633. Harper contra Hamilton. 


Tutors or Curators appointed to furious Perſons, their Oſhce ceaſeth, when 
the 
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the fury fully ceaſeth ; for though they have Lucide Intervals, in which, a&ts 
done by them, without their Tutors , are valide ; yet their Tutory ceaſeth 
not, as to the Atts done in their Furioſity. 


25. TheTutory appointed to Idiots and Furious Perſons , is preſcribed by 
A&@ of Parliament, 1585. cap. 18, Whereby the neareſt Agnats or Kinſmen of 
Natural Fools, Idiots, or Furious Perſons , ſhould be ſerved, received, and prefer< 
red to their Tutory and Curatory , according to the Common Law ; whete, by 
the Common Law , the Civil Law is underſtood, and though the At ſeems 
only to hold out Tutors of Law, where any are ſerved; yet _ It 15 4CCOr» 
. dingto the diſpoſition of the Civil Law, it excludes not Tutors 1eſtamentar, 
during ſuch perſons Pupilarity , nor Tutors Dative, if the neareſt Agnat ſerve 
not : but ordinarily the Tutors of Idiots, are the Tutors of Law. This A&t 
by Cuſtome is extended to Deaf and Dumb Perſons , though they be not ex. 
| preſſed who have Tutors in the ſame manner, albeit they have ſufficient 
Judgement, fince they cannot aft by it. 


26, When Tutory -is ended , whatſoever the Tutor Aﬀted in name of 
the Pupil, the Pupil hath thereupon ARtion , as if it had been done by him- 
ſelf. 2. fi quando ex faGo tutoris, fo whatever was decerned againſt the Tutor, 
hoc nomine, ceaſeth when the Tutory is ended, 1, fin. C, de per. tut. and the 
Adion is competent againſt the Pupil; aslikewiſe, if the Pupil be advan- 
taged by the Fraud of the Tutor, hermay be therefore conveened,). 3.f. quando 

ex fao tutor1s. 

27. Laſtly, Tatory ceaſethby the Aion of removing ſuſpeR Tutors, which 
is a popular Aion competent to any, /. 1. $: 6. f. 3. Inſt. de ſuſp. tut. but or- 
dinarily, it isdone by the Overſeers, Mothers, or Friends of the Pupil, or by 
the other Tutors : the groundsthereof, are not only his Malverſation: and 
it was found a Malverſation that the Tutor had not made Inventar , conform 
to the late AQ of Parliament , July 7. 1680. Mr. Alexander Gibſon contra Lord 
Dunkel and Sir James Thomſon 5 but any thing incident, or appearing to wea- 
ken his truſt ,as if he become inſolvent; or his Cautioner become ſuch. 

AfterTutory is ended,theTutor hath noACtion againſt hisPupil,arte redditas 
ratiores, till he make his Accompts, July 24. 1662. Mr. James Cranitoun contra 
Earl of '5ntoun: Neither hath the ” Aa Aſtignay, AQion againſt the Pupil 
before the Tutor Compts be mac,albeit Aſſigned to a Liquid Sum,unleſs the 
Aflignay had found Caution for the Tutor, January 24.1662.Mr.James Ramſay 
contraFEarl of Winteun.Neitherfor the ſame reaſon had theTutorsAilignay, Adtion 
againſt the Pupil as Heir to his Father,though it was ten years ſince the Pupte 
larity paſt,July 7. 1676. Spence contre Scot.But a Tutor was not found lyable 
for the Services he got ofthe Pupils Tennants in kind, Fanwary 11. 1668, Grant 
contra Grant, Yea, a Tutor having counted, and given Bond forthe Ballance; 
being charged with other Articles, though theſe were not inſtantly Liquidat, 
yet theExtratt of a Decreet upon theBond was ſtopped foratime,till the addi- 
tional Articles ſhould be cloſed, but the Bond was not reduced, as being ir 
confinio minoris #tatis, & anteredditas rationes, December 5. 1671. Mr. George 
Scot contfa Mr. John Elleis. In theTutors Accounts, it was a ſufficient inſtru- 
Ction of an Article of the Charge, a Bond due to the Defun&, produced by 
the Pupil : Nor was the Tutor liberat , upon alledging he knew not of it, 
but it was preſumed to have been in the Charter Chiſt, unleſs the Tutor could 
inſtru, that he had made ſearchof the Charter Chiſt, and neither found this 
Bond, nor any Inventar relating thereto 5 but the Tutor was found lyable, 
though the Sum was loſt by the Debitors becoming Inſolvent during the Tuto- 
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ry, June 247 1680. William Cleiland contra Laird of Lamingtoun. Neither 
did a Tutor get any further allowance for his Pupils Maintainance, then the 


Annualrent of hisStock, _ heexpended more, November 17. 1680. W:l- 
liam Sandelands contra Pairick I ailziefer. 


28.The Reciprocal Duty of Pupilsto Tutors after their Tutory is ended, is 
to reſtore and make up to them whatſoever thzy wared out profitably,or is ſo 
wanting to them by that Officezwherein theExpences of obtaining theTutory it 
{elf, will be a part, Nic.de tut,Charters contra M-millan, But Tutory being a Free 
Gratuitous Office,the Pupilsare not lyable to their Tutors for any Allowance, 
Sallary, or SatisfaCtion for their Pains, but only for their Expences, Nic. de tut. 
Tutors of Buclexch contre Earl of Bucleuch. 


29, Curatory hath ſuch a reſemblance with Tutory, that though the con- 
ſtitution of Curators be not of the Law of Nature, which leaveth all perſons of 
Diſcretion free, but of Poſitive Law , whereby a way is provided for the 
Levity and Facility of Minors yet to ſhun repetition, 1t will be moſt proper 
here to annex that Office, and the Obligations therefrom, arifing betwixt Cu- 
rators and Minors 3 and in theſe, we ſhall touch the difference betwixt Tutors 
and Curatours, ſuppoſing the reſt as common to both, which ischiefly in theſe 

ints. 

MG Firſt, In the Ele&ion and Conſtitution of Curatours , which is done 
by way of Proceſs, at the Inſtance of the Minor, before any Judge ordinary 
whatſomever, whereby he citeth two or threeof his neareſt Kinſmen, on both 
fides, upon nine days warning, to hear Curatours choſen, Parliament 1555. 
cap. 35. and allothers having intereſt, generally at the Mercat Croſs, to hear 
and ſee,Curatours decerned to him,and it is in his'option whom to chooſe,as it 
is in theiroption alſo toaccept,or refuſe, he may alſo make any number a quoruzz, 
or adjc&tauy condition he thinks fit in theirElection,and the parties compearing, 
muſt accept and make Faith,de fideli adminiitratione,and find Caution;Yet where 
ſome of the Curators Elefted , made not Faith, bur all finding Caution, the 
Curatory was found valid, Hope,Curators Paterſon contra Wiſhart; their Accepta- 
tion mult be by Subſcribing the A of Curatory,ſpecially,it the Elefign bein 
an Inferiour Court®; for want whereof, an A& of Curatory before the Bai- 
liffs, was found null, Hope,Curatory, Sibbald contra Hay and Lindſay, Curatours 
alſo may be choſen by Procuratours, withoyt the Minors preſence, ſo that the 
Procuratorie expreſle the Curatours Names, Hope, Curatours, Marqueſs of Ha- 
miltoun contrs his Curatours 3 yea, being done in Ezglard, according to the 
Cuſtome there, it is ſufficient to Authorize the Minors Here, Hope, tut, Poſo 
contra Naſmith. Though the Minor may chooſe Curatours when he pleaſeth, 
yet may he not chooſe Rebels unrelaxed, if it be objected, and verifiedat the 
Election by his Friends, July 4. 1629. Corbet of Arbel contra 


31. Curatours areof two kinds, ad l/ites , and ad negotia; the former are 
appointed for Authorizing Judicially in Proceſs : the other are mainly for 
Extrajudicial Afairs; Curatours, ad /ites, are ſo far neceſlary, that they muſt 
be given by the Judge ordinar, before whom any ACtion is purſued, tor Au- 
thorizing of the Minors , either Paſſive or Adtive ; and they will be given 
upon the deſire of the other party. Their Ofhce ſeems to reach no further, 
thanto Faithfulneſs and Diligence in the Proceſles, whereunto they are Ele(t- 
ed. There are ſometimes , Curatours named to Pupils, to ſupply the def-& 
of their Tutors, as if their Tutour be concerned , or be abſent or uncapable 
to Act for a time. Theſe , though for a diſtinftion from Tutors , they be 
| called 
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called Curatours , yet their Office, pro teypore , is of the ſame nature with 
Tutors. \ 

32. Curatours , ad Negotia, are free , and in the Minors option , in 6 
far, that a Son being Minor, and chooling Curators without the Fathets 
conſent , but with conſent of his Mothers Father , the Curators were pre- 
ferred to the Father as lawful Adminiſtratour z but here the Father was 
known to be a weak Perſon, and to have Controverſies with his Son, Nr. 
de tut. Laird of Barganie contre his Son. And Curatours muſt be freely 
choſen; that though the Minors Father named his Tutor expreſly to 6con- 
tinue till the Pupils Majority , their Office was found not to hinder the 
Minors to chooſe Cu:atours, or to diſown his Tutors after bis Pupilarity, 
February 6.1633. Harper contra Hamiltoauy, Minors having chofen no Cura- 
tors, arcin the ſame condition 3 for extrajudicial AQts allone, as if they had 
Curatours 3 incither caſe; the deeds are tevocable, and reduceable upon eriorm 
Lxſion. 

33. But if once they chooſe Curators , all deeds done by them , with- 
out conſent of their Curztours, are eo ip;o, null by exteption, without nece( 
fity z to allcdge Lefivon, December 9. 1632. Maxmel contra Earl of Nitkif- 
ail, and that ſo exadtly, that the Minority was counted , de momento in mo» 
mutum , though the Viinor wanted only twelve houresof twenty one years, 
Pune 25. 1624. Drummond contra Laird of Cunnirgham-head 5 and this ex- 
tended to a Judicial AQ, wheteby the Minor Atted himſelf Cautioner, Hope 
de Minoribus , Paterſon contra Wiſhart : and extended allo to a Minors ſer- 
vice, without conſent of Curatours, and that by exception; without inſtru 
ing Leſion , Spotſ. de min. Simpſon contra Laird of Balgane, and to a Tack 
taken by the Minor without conſent of Curatours, Hope, de Minoribus, Sea- 
tor contra Laird of Caskiben , and exterdcd to deeds done by Minorsin their 
Fathers Family, without their Fathers conſent 3 ard fo it was found, that a 
Minors Bond Subſcribed Cautioner , with, and for his Father , wasnull, and 
that his Father, as lawful Adminiſtratour , could not Authorize him to be 
Cautjorict for himſelf; here the Minor was a Student at Law, but inter- 
tained by his Father ;. and not forisfanriltat, December 7. 1666. Sir George 
M;lenzie contra Fairbplwe. December 25. 1667. inter eoſdem, yet the deed 
was ſuſtained , being a Bond of borrowed Money , the Creditor proving by 
Witneſles,that the Sum was converted for the Minors uſe oft Dicnds 
21. 1629: Gordoun contra Earl of Galloway; this isaccording to that coitimon 
gtbutd of Equity, #emo debet exc alieno dammo lucrari; hence follows, M5- 
mor tenctur in quantum locupletior faiius 5 but though there was ſome onerous 
Cauſe of Minors deeds .; yet unleſs it were liquid , as delivery of Mo- 
ney , it is not receiveable by way of exception , or reply, but vnly is re- 
ſerved to the Creditor to purſue , as Accords, and the Minots debd found 
void notwithſtanding , Decexvber 19. 1632. Maxwel contra Earl of Nithiſ- 
dail : but this was not extended to hecellar Furniſhing of Cloathes , taken 
on without conſent of Curatours, which was ſuſtained by reply; February 5. 
1631. John Inglis contra Executours of John Sharp, 


34. The Civil Law ſeems riot to extend the conſent of Curators, as ne» 
ceſſary to concur withthe Minor, making his latter Will, but only to deeds 
among the living; becauſe Law hath rejected all ties and hinderances of full 
Liberty,in Teſtaments of Defun&ts in the diſpoſal of their Goods ; and there- 
fore , ifa Minor having Curators , do in his Teſtament fay queſtionent Cu- 
ratoribus meir, tem? faciat eam 14m ipſe trafavi ; mn that caſe, Curatours are 
lyable for Reſtitution of what = haye of the Minors Goods by Fraud, 

bur 


ANA 1 «Title \ſoxth. WINK 


bur not:fora-:compleat Diligence, l. 20. $. 1. delibergtione legata, Y\ndiby 
our Cuſtome , Minors having Curatours, may Teſt without their conſent i; 
and therefore a Mint , \; making his Curator his Executour , . and wiiverſal 
Legatar though the Minor: was with the Curator, when he Teſted aud Died, 
ſhortly after-,.-and his neareſt Relations were not acquainted, whom he; had 
named in a former Teſtament, it was ſuſtained here no threats ngr 1MPportu. 
nity was alledged , November 30, 1680. Stevinſon contra Allans. . 


There are other two. Priviledges of Mwors which cannot be: ſo convenir 
ently ſpoken. to, . as in this:-place 3 the one 1s, that Minors are reſtored againſt 
Deedsdone by them in their Minority,to- their Enorme Lefion, 
Minor non tenetur placitare ſuper hered:tate. Paterna. 


As to the firſt, Minority and Leſion, are the ordinary ground of Redy- 
ion ; but becauſe they are fa#z, and abid& Probation , they are not IQ= 
ceivable by exception , if he who.purſues}the Minor , can. inſtantly inſtruct 
his Purſuit z but if he take a Term to prove, the Minor may take the 
ſame Term to prove his Minority, which doth not acknowledge the Libel, 
or free the Purſuer from Probation thereof - 
ly verified , as ſometimes it is by fight of the Minors Perſon, 


There is no. difference as to the Reſtitution of Minors , though the Deeq 
be done with conſent of Curators 3 nor-did jt exclude a Minor , becauſc 
his pretended Curators had received the Money 1n queſtzon , 
liable to the Minor for miſimploying it, as behaving themſelves as Curatourg, 
upon -pretence that his Lefion.could not be known ; till they were diſcuſt, 
they not being in this Proceſs, July 2. 1667. Lord Blantyrecontra Walkinſhaw, 


But this Remeid is not competent for every ſmall Leſion, but it muſt be 
Enorm , whichis, 7: Arbitrio Judicis. | | 
_ Neither is a Minor reſtored againſt Leſion, which falls not by Levitie, but 
-by Accident 3 . as by. Ship-wrack , the, Minor being a Trading Merchant, 
illiam Edgar contra Executours of Edward Edgar : nei« 


Hope, de Mznoribus, 


ther becauſe he was bound conjundtly and ſeverally for ware , with ano- 
ther Merchant , who was. in-ſociety with him in Trading , jure 20. 1678. 
| George Galbraith contra Patrick, Leſly, becauſe Trading Merchants, and others 
exerciſing Trade , requiring, peculiar .skill , capacity and underſtand- 
Ing, are held rather to deſign. to deceive, then to be deceived, as was found, 
inthe caſe of a Nottar Publick , July 14.. 1635. Gardner contra.C halmers. , 


Neither was a Minor reſtored upon his judicial. Contelhon upon Oath, 
upon point of Fat, and fearing never.to,come in the contrair, Novezber 28. 
,2626,, Mr. Themas Hope and Mr. Thomas Nicolſon contra Mr, James Nicolſon. 
Neither wasa Mynor reſtored againſt his Promiſe upon Oath, to quitetwentie 
Chalder of Vicual,provided to him by his Contra& of Marriage, as not leſed 
by keeping his Oath , which is conform to the Authentick Sacramenta pube- 
- 1626. Sir'Robert Hepburn contra Sir Fohn: Scatonzr. , And 
It was found relevant againſt! Reſtitution of a Minor , gf a Bond granted 
; far a Debtof his Fathers, whom he Repreſented not, that he ſware to. pe 
form the ſame, February 10.1672. Mr. George | 


ovember 


raget, . But a Minor hath not the priviledge to reduce a Diſpoſition of Lang, 
. Without Authority of a Judge, as in the caſe of Pupils, unleſs he alſo alledge 
| Leſion, February 2. 1630. Sir Joby Hamiltoun contra Jobn Sharp. T 


The other is, 


Or if the Minorite be inſtant- 


and ſo were 
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though the Minod-had' no Curatours, December 13; 1665; Jdvet 'T howto: 
contra Steverſou. Neither is Reſtitution competent, unleſs Reduction be irn7 
rented within! the age of tweaty five compleat 5 for witkr'us., Majority: 
comes at the .age »of. twentie one compleat ;; + and there are four yearsallows 
ed. v0 Minors to intent ReduQions;, which therefore are called:, Avi utiles, 
Nicolſon, . de Minoribus, James Geodlet contre Doftor Auftine andothers. -Laind: 
of Craigie contra Dunbar... 6 as; 1:10 
A Minor was reſtored againſt his Contra&tiof Marriage., wherem he:was 
eblicged to Infeft his firſt born Son .in Fee of his whole Ettate:, whicty 
was. very confiderable , having gotten but ten. thouſand . Merks- ob 
Tocher.;, March 7. 1623. Laird oft. Bargazie contra his Sor! . The likep 
where 'a Minor getting but a thouiand Merks of Tocher:, prqvided. fiver 
thouſand Merks' to his Witcs Father, in caſe of no Succeiiton, but not re« 
ſtored againſt that part of his Contra& , providing all. his | Means acquired; 
and to be acquired-in Lifcrent to his Wife , June 4:: 1632... Alexandett 
Donaldſon contra | And a Minor W.omaw.was're« 
ſtored againſt the Exorbitancies of her Contra of Marriage , November 
22. 1674.  WMargaret Megill contra Riven of Gairn, but here; ſhe was 6n- 
ly: reſtored to a ſuitable Literent, but not againſt that proviſion-ia hear Cane) 
tra , providing her Lands and Sums to the Heirs of the Marriage, . whites. 
failzieing, to the Mans Heirs. The like, as to the Heirs of. a Woman, who 
had\\Land worth twelve hundred Merks [yearly , the Hulband, bes 
ing of -a more honourable Birth , .Nicolſon.,, de Minoribus , Slexren contra, 
er. The hike , where the Wife: Diſponed+ her Lands to her. Huſbandy 
whoſe means were altogether unanſwerable , Spot, Huſband , £leming con- 
tra .Mr." Robert Hog. | 5b & 3 Mind 1oleo 310 
- Mmors .are alſo reſtored againſt Judicial Afts to their Leſion , . as-.againſk 
a Decreet of Exoneration of his Tutors ; with concourſe 'of his Cutatours; 
before the Lords, . iz foro contradiGorio, Degember. 1.. 1638. William Stuark 
contra Robert Stuart , Hope , univerſal and lucrative Succeflour., Knuws com 
tra Knows and Watſon , and againſt a Defence proponed by an. Advocat, 
without ſpecial mandat , which. did homologat a Deed -in; Minority ,. £85 
bruary 14. 1677. Duke and Dutcheſs of Bucleuch. contra Earl of Liveeadale 3 
In. which caſe, it was found ,. that accepting. an illiquid Right , for: a 
Liquid, was no Enorm Leſion inferring Reſtitution. ﬆ i 113 tidy 
x 4 | D or ER” 
But Reſtitution is excluded , $7 monor ſe majorem dixerit , Nam decay 
tis.., \nom decipientibus jura ſubveninut 5 as where the Minors Bond. bore exe 
prefly , that he was Major , and that the Creditor knew,not, he. was Mi 
hor. by his Aſpe&, or otherwaysz nor did fraudfully-. induce bim to inſert 
his Majority , February 23, 1665. Kennedy of Achtafardel contra Weir 5... 
isalſo deided, if it be proven, that: the Deed in queſtion was: profitable, as 
that-the Sum in queſtion was wared upon the Minor for Meat and Cloathgs, 
though his Father gave him a ſufficient Allowance, ſeing be was. then abroad 
from bis Father, Hope, Minority , : Hendry Creich contra lenders Walker. Its 
alſo eleidedby Deeds of Homologation, after Majority, July 14.1636. Gainth 
ner contra\Chalmers. The like, though the Annualcent was payed upon a Charge, 
July 30. 1630. Johnſtoun contra Hope. 
{. \But where Majority was alledgedagainſ(t a Minors Reſtitution, neither par- 
ty was preferredin Probation, but Witneſſes allowed, hizc inde, February. 20. 
x668. Farguhar of. Tonley contra Gordoxn.. = a 5 bog Lad & 6 af 
. - But Leſion needs not be proven by the Minor, . granting Bonds of barrow? 
ed Money, for the miſapplication 15 preſumed unleſs the. contrary be proven... ; 
114 S 3 This 
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This priviledge is not only competent to the Minor himſelf, but to his Heir, 
who if he were Minor, may reduce the Deed done in his Predeceſiours Mino« 
rity, during the time of the Heirs Minority ; and alſo, during ſo much of the 
quadriennium utile, competent to the Defun& Minor, as reſted the time of his 
Death. But he cannot claim both the reſt of his Predeceſſours quadriennium, 
and his own quadriennivm,after his Majority, but only the reſt of his Predeceſ- 
ſours quadrienniam , March 14. 1628. Mcmath contra Barron of Brughtoun ; 
whence it is conſequent, tharif the Heir Succeeding be Major, and quarrel his 
Predeceſlours Deed, as in Minority, he hath quadriemninm xtile, tointent Re- 
duQion, except in fo far of that quadrieminn as was palt before his Predee« 
celſours Dearh 3 but he hath not the time of his Predeceſours Minority, 
which was peculiar , and only perſonal to himſelf, but only the quadriennium 
#tile , competent after Majority , which the Law hath allowed , as a compe- 
tent time to ſearch out and raiſe Reduction of Deeds done in Minority ; yet 
fa Deed were fraudulently keeped up and concealed, during the quadriex« 
iam «tile, it might be reduceable, ex capite fraudis. 


Minority and Leſion was alſo found relevant at the Inſtance of a Minors 
Creditors, ſeing the Minor, intra anos atiles, had intented ReduGtion, Nicol- 

, de temporibus in integrum re$t1tutionis, Sir Jobn Hamiltoun contra Vir. John 
Sharp and others. Bur the Priviledge of Reſtitution is not competent to Mie 
nors upon Revocation, unleſs they intent Reduction, &* declarutor intraannos 
atiles, which was found to hold in the Kings Revocations, as to Lands not an+ 
nexed, Spot/. Revocation, Pringle contra Ker. 


This other Priviledgeof a Minor, is, quodnon tenetur, placitare ſuper heve- 
ditate paterna ; which, though it benot perexzptorium cauſe, delay _h, 95-4 pure 
fait, till Majority; yet thereis noneceſiity to veritie it inſtantly, but a term 
will be granted to prove the ſame , February 24. 1676. Heleſon Kello contra 
Alexander K inneir, | | 

The priviledge is introduced in favours of Minors , that they be not put 
out of their Fathers Heretage , whereof he died in peaceable Polleſon 4 for 
though their Priviledge of Reſtitution might recover ſuch Rights by ReduQi- 
on, yet the Minor would loſe the Fruits and Profits, »redio tempore, and un- 
till their Rights were produced , and madeclcar in Reduction, which might 
* beofgreat Importance to them 3 for ifa Minor of a Year old wete di(polſeſt 
of his Fathers Inheritance, he would loſe at leaſt twenty years Fruits of 'it ; 
and therefore, the Law hath introduced this priviledge in favours of Minors, 
beſides the priviledge of Reſtitution, wherein Minors are not i= colttradiitin- 
one, to Pupils : But the priviledyge is chiefly competent to Pupils z And 
thoughit bear only, de hereditate Pateyna ; yer thereby Minors ſucceeding ims 
mediatly to their Grand Father, or other Predeceſſour, who died in Polleſl 
on, It isnot like the priviledge would be denyed tothem, though I have not 
found it controverted or determined ; ſeing the Law, under the name of Fa» 
ther; doth ordinarily comprehend Grand-tfather, Great-grand-father, and all 
Predeceflours in dire& Line, who come all under the Deſignation of Fore- 
fathers, as all Succeſlours in the right Line, come under the name of Children, 


But the Law indulgeth this favouronly as tothe Heretage of Fathers ; and 
therefore, neither the ſtyle nor cuſtome hath extended it to Collateral Succe(- 
fion, asto Brothers or Uncles, wherein Minors , ifthey be excluded, can on- 
iy bereſtored by Minority and Leſion, ſoſoon as their Predeceſiours, or Au- 
thors Rightscanbe found. | 


Neither 
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Neither wasever this priviledge extended further, than to Minors in rp 
fion of the Heretage of their Fore-fathers, who died in peaceable and lawful 
poſleflion, and to whom the Minor immediatly ſucceeded 3 for there is no. 
priviledge to Poſſeſſion, 77, clan, aut precario; though Law or Cuſtome hath 
not determined , how long Poſſeſſion of the Defund is n_—_— to exclude 
Clandeſtineor Momentany Poſſeſſion z but the continued Pofleſhon of the 
Defun& with his Author, may be accounted ſufficient , or the Defundts Poſ* 
ſeffionby a Liferenter, whoſe right isgranted by him, or reſerved in hisright, 
but not'to the Pofleſſionof ſingular Succeſſours , by — as 
Wodfſettersor Apprizers ; Neither hath there been any exception made ofthe 
purſuits, atthe inſtance of Minors againſt Minors, as _—_ both ga 11 
there being no parity in recovering, and retaining Poſſeſſion; but where a 
Minor was put fromPoſlefſion by a Decreet of Removing, obtained by a Mi. 
norfrom Lands wherein her Fatherand herſclfwere lnfeke andin P on, 
ſhe was not excluded toreduce that Decreet of Removing, upon the Minori 
ofthe other Minor, whoſe Father died not in Poſſeſſion, Jwre 18. 1680..Sars 
Leyel contra Dons, 

This Priviledge will not only exclude Poſlefſory Judgements, ſuch as Re- 
movings , or Mailsand Duties, but alſo Declarators or ReduQtions 5 as'to 
which, ithath been variouſly decided, whetherit ſhould ſtop certification, come 
tra non produQa eſpecially in the caſe of Improbation;and thoughit cannot exe 
chide Improbation, where the Writes are produced, or where they are inthe 
hands of the Minors, and his Tutors and Curatours, ifthat nnd * wade or 
Write or Oath: Yet where the Minor produced his Fathers , and 
proved his FathersPoſleſſion, he wasfound oblieged toproducenofarther, J,- 
z21uary 31. 1665. Heleſon Kells contre Pringje and the Laird of Wedderbyrn , (© 
that it cannot defend ſimply againſt Produftion : But if it could not defend 
againſt Produtian of any further, but the Fathers Infeftment, and that certi- 
fication in Improbations would be granted in all other Rights, iftheſe certifi- 
cations ſhould take effe&, the priviledge might be wholly Evacuat 3 and if 
they ſhould take no effe@ till Majority , certifications in Improbations ſhould 
not be granted, being hardly Reducible, even though inabſence. And 
it was not ſuſtained againſt Produftion in a ReduQtion, November 27. 1678, 
Guthry contra Laird of Guthry ; yet inthat caſe , the Minors Right was only 
an Appryzing at his Fathers inſtance, upon which his Father was never Infect. 


This being a Feudal Priviledge, whereof there is no mention or foundatie 
on In the Civil Law, -it is only competent to Minors , whoſe Fathers were in 
Poſfeſfion by vertue of Infefrment , as inthe former caſeof A ing , of 
where the Father had a Diſpoſition without Poſſeſſion, Jarnery 31, 1665. Hlete- 
ſon Kello contra Pringle. But the want of Infeftment of the Fathers Author, 
was not found relevant, January 18. 1667. Barbara Chapman contra John White, 

Nether will this Priviledge exclude the Fathers obliegement, to denude hinge. 
ſelf of the Infeftment in queſtion, Sperſ. Minor, Jokr Hamiltoun contra | ” ©: 
Fortherethere is no Competition of Rights, but implement of an obliegementz 
and ſo it was not fuſtained in a Reduction upon a Clauſe; irritant in-afe 
Hope, de monoribus contra Mitchel: Neitherto exclude ReduQtiong, 


ob x01 ſolutume Canonem, by the Father, though the few contained no cone 
ventional Clauſe irritant, February 20. 1633. Lennox contra Memurren ©: 'nd- 
ther didit exclude the Probation of the Tenor ofa Charter, which X- 
clude the MinorsRight, February 15. 1628. Maſter of Jedburgh contra of 


Heme, albeit it would exclude Proceſs upon that Charter. 


Neitherdoth it exclude Proceſſes in — to Marches, Perambulatioh, of 
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vifion of Lands, July 27. 1675. Robertſon of Inveray contra Gilbert Stuart, Nei- 
ther did it exclude the nullity of a Diſpoſition by a Wife to her Huſband, dy- 
ing within the year, February 15. 1678. Mary Gordoun and her Spouſe contrg 
Captain Robert Maxwel. 

But the dinnw. wasfound, not only —_—_— to defend Minors in theix 
Property, but in their Commonty, Hope, de Minoribus, 
contra Mitchel. - : 
' Where reaſons of ReduGtion are probable by Witneſſes , fo thatthe Pro- 
bation may periſh by delay , Witneſſes are always received to remain, iz: re- 
tentis, Jaxuary 31. 1665. Kello contra Pringle, - February 15. 1678. Mary Gor- 
doun and her Spouſe contra Captain Robert CMaxwel. 
':> here the Intereſt of Minor is not the Chict Right , but a Majors Right, 
whereby the Minors would fall in conſequence, the Proceſsdoth proceed, but 
the Minor 1s. held asnot called , November 25. 1624. Hamiltoun contra Mathe- 
ſon. Spot], Minors, Hamiltoun contra Chryſty, Or wherea Major Lifcrenter is 
called witha Minor fiar , the Proceſs proceeds againſt the Liferenter 3 but the 
Migor is as not called, March 21. 1628. Alexander Bamanno contra Zule, July 
5.1665. James Borthwick contra Janet Skein. This Priviledge is not relevant 
againſt the faylts of the Father, or his Authors, as to his Poſſeſſion or Right ; 
and therefore, it will not defend againſt Forefaulture of the Fathers Authour, 
whereby the Fathers Righr fell in conſequence, Spotj. Minor , James Hamile 
Joun contra Galitoun. Neither againſt Recognition, February 19. 1662. Lady 
Carnagycontra Lord Cranburn. Neither will itdefend againſt the Superiour, or 
tis Donator,. purſuing for any Caſualty of his Superiority. 


.” $5.. Curatours differ in their Office from Tutors, mainly in this, that Tu- 
fors are given chiefly for the Pupils Perſon 3 but Curatours are given for 
the right, Managing of their Goods and Afﬀairs. Secondly, Tutors a& for, 
afd in name of their Pupils, who, in their Pupilarity have no diſcretion ; 
at Curatours cannot , and are only oblicged by their Office, to: authorize 
ar Minors , and a& with them , by conſenting to-their deeds z For in- 
| Ce, Curatours cannot diſcharge for their Minors , but only conſent to 

5r Minors Diſcharge ; and fo Fathers, after their Childrens Pupilarity, June 

3. 16.10. Forreiter contra Forreſter. January g. 1675. Mckintohh contra Frazer 
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ſcing they muſt be countable , they muſt not ſuffer the Minor to have his 
own Goods, and his own Money in his own hand ,. leſt he loſe and miſ- 
d them 5 theſe Procuratories may be given to ſome of themſelves, and 
10 many things, their yery Office includesa Procuratory, being leſs then Cu- 
Tatory 3 but though they may intromet with the Pupils Means themſelves, 
et they are not oblieged to be Servants or Factors, but may authorize _ 
[eing 1 able always , that they acted therein profitably 5 but if the Mi- 
nor will not authorize fuch, nor do theſe deeds needful and profitable for 
his Aﬀairs, the Curatours may crave to be exonered 3 ſo they may alfo do, 
if he meddle with his own Means, and will not be Reſtrained, or if any of 
the other Curatours a& unprofitably , or without conſent of the reſt , the 
Curatours muſt do diligence 'to remove them , as ſufpe& and malver- 
fant : ' Curatours are to recover that which was unwarrantably meddled 
with z otherways , they are lyable , not only for their own omiſſions, or 
intromiſſions , but for the other Curatours , and fo are all lyable , 7 ſoli- 
dum , as hath been ſaid of Tutors, February 11. 1630. Guthrie contra Gu- 
thriez and they are lyable for Annualrent of Minors Means , 8s Tutors 
ure , February 24. 1627. Francis Gntbrie contra Guthrie ; Yea, theit Heirs, 
though Minors for the time , ajter expiring of the Tutory, 1bid. Where 
the Curatours Heir are found liable for the Annualrent of a Sum confign- 
ed ro the Minor : But Curatours expreſly choſen with a quorum , and 
with this condition , that they ſhould be only oblieged for deeds , where- 
unto they conſented, and be: free of omiſſions , were ſo approven by the 
Lords, during their Office; and thoueh the Minor acted deeds very pre- 
Judicial with any other quorum , yet the reſt were not freed , nor acquit- 
ed of their Office ; as not being in hazard by theſe deeds, Nic. de tt. Cler- 
kingtoun and Scots Tarbet contra Earl of Baclexch and his other Cu:atours. 
But where the A of Curatory bore, that the Curatours were named joint- 
he , or three of them to be a quorum, two only accepting the Curato- 
rie , was found null, Jamary 425. 1672. Sir James Ramſay contra Max. 
wel, But where they were not named jointly, the death of one did not anul 
the Curatory, Jamuaty 4+ 1666: Fairforl contra Binning, And though there 
be a quorum conſtitute , all the Curatours are lyable for diligence z and 
if any quorum AQ hurtfullie , they muſt crave them to be removed , and 
what they have ſo done , to be reſtored 3 and Curators are not fim- 
plie liable for all their Pupils Means, which may be loſt without their fault, 
neither to do diligence in all caſes, but where diligence might be. profi. 
table , as hath been ſaid of Tutors: Curatours being El by Authori- 
ty of.a Judge , cannot be liberate by the Minors conſent. Neither did a 
Decreet again& a Minior , on his conſent , liberate Curatours from their 
Office, July 21. 1664. Scot of Broad-meadows contra Scot of Thirleſtonn. 


—_— —y, 


37. Curatours are appointed in the Law, not only for that ordinary 
Levitie and Weakneſs, incident to Minority , which therefore runs on» 
ly to twentie one years compleat , at which-time, by our Cuſtome , Mis 
noritie endeth 5 but alſo, in caſe of known or conſpicuous Levitie, though 
after Majoritie : fuch were the Curatours of Prodigals, to whom , as to 
Furious Perſons , Curatours were Coaſtitute , their neareſt Agnats; inſtead 
of this, our Cuſtome hath Interdiftions , whereby Perſons acknowledge. 
ing their own Weakneſs and Levitie , and readineſs to hurt themſelves; do 
therefore bind themſelves , that they ſhall not A& without the conſent of 
theſe Perſons, Interdiots therein mentioned , who thereby become as Cue 
ratours , though they be not — for Intromiſſion , or Omiſfion, bur 
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only to conſent with the Perfons Interdidted , and for their Fraud and fauk 
in conſenting. 

38, ' Interdi&ions are moſt fitly made , Judiciallie upon Cognition of the 
Cauſe ; by which, after trial, that the Perſon craving to be Interdidted, 
acknowledging his own laviſhneſs and prodigality, Interdictors are appoint- 
ed by the Judge competent, and that either , at the Inſtance of the Par- 
tie himſelf, or of his Friends; Yea, the Lords, ex proprio motu, did In- 
terdi& a Perſon , who was evidently Lavith , and had thrice made oppoſite 
Rights of the ſame Subjet, and that Incidenter, in an other Proceſs, where 
his Levitie did ſo appear , February 17. 1581. William Robertſon contra 
Gray of Shivis. That this is the genuine Way of InterdiCtions, is clear by 
the Narrative of the A& of Parliament, 1581. cap. 118, And therefore, an 
Interdiction was Reduced , only becauſe it was done , ſine cauſe cognita, 
Hope , Interdi&ions, Jokn Robertſon contra but there 
has not been a juſt ground for the InterdiCtion alledged and inſtructed, 


39, The more ordinar way of Interdiftions, is of conſent, whereby the 
perſon Interdifted , acknowledging his own Laviſhneſs , doth , by a Write 
under his hand, Interdi& himſelf, and this is Reduceable , if the Narra- 
tive was not true 3 but the _ [nterdicted, was prudent and provident, 
December 20. 1622. Campbel contra Laird of Glenurchy. And December 4. 
1623. Geichan contra Hay and Davidſon. The like , thought by the Lords, 
but came not to a Deciſion , February 12. 1633. Forbes contra Forbes, In- 
terdi&ions uſealſo to be in the way of Obligation , not to contratt Debts, or 
Diſpone Lands , without conſent of ſuch Perſons , and Inhibition Regiſtrate 
thereupon , which was ſuſtained , though not in the ordinar ſtile of Interdi- 
&ion 3 the perſon oblieged being known unſufhcient to mannage his own Af. 
fairs through Levity or Prodigality, November 10. 1676. Stuart contra Hay 
of Gourdie, But a Bond bearing , that a Man ſhould not Sell or Diſpone, 
without conſent of his Wife , on the Narrative of his Facilitie, whereon In- 
hibition was uſed , found not to be valide asan InterdiQion , as inconſiſtent, 
binding a Man to the DireCtion of his Wife , but that it was only valide to 
ſecure the Wifes own lntereſt , by an Aliment , according to her Quality, 
asanInhibition, February 27. 1653- Laird of Miltoun contra Lady Miltoun. 


40. Interditions muſt be Publiſhed at the Mercat Croſs ofthe Head Burgh 
of the Shire , where the party dwells, and within fourty days after Publi- 
cation, the ſame , with the Executions thereof, muſt be Regiſtrate by the 
Sheriff Clerk of that Shire , in the Regiſter of Interdiftions , and Inhibiti- 
ons, within the Shire 3 the Interdiion muſt be alſo Regiſtrate, in the Re- 
giſter of Inhibitions of any other Shire where the Lands of the Interdiced 
Perſon lie 3 otherwiſe, if it be not Publiſhed , itis abſolutely null, and hath 
no effe& to:Lands or Heretable Rights in any other Shire, unleſs it be alſo Re- 
giſtratethere, Parliament 1587, _ 18. Yet itneedsnot beintimattothe party 
interdicted, Decemb. 11. 1622. Hendry Seatoun contra Mr. Alexander Elleis. 

41. The Effe& of Interdi&ions by Cuſtome , is retrenched only to the 
Preſervation of Heretable Rights , and doth not extend to Moyeables , or 
perſonal Execution againſt the Perſon Interdifted , ſo that he may Diſpone 
his Moveables, or upon any Perſonal Bond granted by him, his Moveables 
may be Poinded, Arreſted , and made forthcoming , and his Perſon Incar- 
cerate, though the ſtile of Interdiftion doth expreſlie Prohibite Alienation 
of. Moveables, Jwly 11. 1634. Bruce contra Forbes, June 20. 1671. Thomas 
Crawford contra James Haliburtonn ; He may thereupon be alſo gr 24 > 
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though thereby the Liferent fall in prejudice of the Heretage , December 7, 
and February 8. 1610. Hay of Eruntfield contra his Father and Siſters. Ahd 
December 21. 1610. Lady Broksemonth contra Relict of Gilbert Wanchop. But 
it hath Effe&t in favours of the Heir of the Interdifted Petfon ; that neither 
his Heritage can be Aﬀected upon any a » granted by his Predeceſ- 
ſors , after interdiction z neither any Perſonal Execution , by Caption and 
Horning againſt him, as would have been againſt his Predecefſor : . but ſuch 
Bonds will take «ffe& againſt the Heir , as medling with the Heirſhip Moves 
ables, or other Moveables of the Defun&t 5 the reaſon Wherefore Moveables 
are excepted, both frem Inhibitions and Interdiftions, is, becauſe they are 
of leſs moment , and the Traffick of them muſt be current and free; and 
therefore , theſe remeids being but by Poſitive Law ; and not by Natural 
Equity ( by which the Ingagement, or Diſpoſition of any Perſon, having 
the ul. of Reaſon , is Effectual , though Laviſh _) Poſitive Law Prohibit- 
eth , and voideth ſuch only, as to Heretage, as beingof the gnenal Impox- 
tance 3 in which, even a Tack to a kindly Tennant, ſer without conſent of 
the Interdictours, was found null, Hope, 1nterdi. Dowgleſs contra Cranitoun: 
But InterdiQtion can only extend toLands, lying withinthe Jurifdiction where 
it was Publiſhed and Regiſtrate, but tono other Lands or Moveables, - F 
11, 1662.David Ramſay of Torbain contra Meclellare, Tnterditionsdo not make 
void all poſterior obligations, but only ſuch where there is Lefion; and therefore, 
where is a juſt and onerous Cauſe, the obligation ordeed is good, though 
without conſent of the Interditours, Fxly 29. 1624. Laird: of Collingtourn tontra 
Hall. November 10. 1676. Stuart contra Hay of Gourd. . 
42. The remeid by InterdiQtions,is only by ReduQtion, and not by Exception; 
or Suſpenſion, March 17. 1630. = Sempel comra Doby. January'22? 1631, 
Hardy contra Mccalla, Yet Interdidtion is ſuſtaimed by way of i , ſeingthe 
purſuer thereby doth only delay himſelf , February 18. 1665, Reon Lockart 
contra William Kennedy. It is a competent ground of ReduRtion ; at the in- 
ſtance of the Interdicted Perſon, his Afﬀignays or Heirs : and it is alſocompe- 
tent at the Inſtance of the Interditours, without conſent of the Perſon Tnters 
dicted, December 21. 1610. Lady Broksmonth contra Relic of Gilbert Waxchop: 


ited Perſons, thoughthey ſhould renounce or diſcharge themis" But only 
by the AG of a Judge competent, finding the groundsthereof, either yottrue; 
or otherways , that the Perſon Interdicted is come to a more ſtable deport- 
ment, Hope , Interdi&, George Anderſon contra Interdictours of Williams Craig 
December 4. 1623. Gichan contra Hay and Davidſov, whichis tobe undetſtood 
of Inderdidtions, laid on by Authority of a Judge, caxſa cognita, 


3. Interdictions cannot be taken off by conſent of the Interdi&oi Q _ 
cerd ho 
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TITLE VILE 
Reſticution. 


Refitution of other mens Goods, 8, No Reſtitution of things given,ob 


« Natural Obligation: turpem cauſam, 
' Reſtitution is not ſolely an effe® 9g, Reſtitution of indebite ſoluta. 
of Property. 10. Reſtitution reacheth alſo the fruits 
Reititution of things itraying, Or n0t conſumed. 
waith and boſt. 11. Reſtitution is grounded on hav- 
Reititmtion of things, bona fide, ing, «nd that ceaſing without 
acquired , aot from the right fault , the obligation of Reſti. 
: Owner. tution ceaſeth. 
Reſtitmtion of things recovered 12. Bon fidei poſſeſſor facit frutus 
from Theeves, Pirats and Rob- conſumptos ſuos. 
—— ; 13. Reſtitution by Heirs. 
not competent of things 14. From Reſtitution ariſes the Adi- 
recovered frompublickEnemies. on of Exhibition and Delivery. 
. Reſtitution of things, que: ca- 15. Thence ariſes diviſion of things 
| Junt.io non caufam , cauſa common without Society. 
data & non ſecuta, 


' binding , and they are —_— a* 
| ubject to 
E Se! Will or Lawof man , of neceſſity they 
e Authority and Command of God, and that 
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We are not here to ſpeak of the Obligations of Reſtitution , which are by 
any voluntar ingagement, or which are by Delinquencez- but of theſe only, 
whereby that which is anothers coming in our power, without his purpoſe to 
giftit tous, andyet, without our fault, ought to be Reſtored, asthingsſtray- 


ing, or found, or recovered from Pirats, Thieves, @c. or bought, bena fide, 
or the like. 


2. Reſtitution of things belonging to others , may ſeem to be an effeRot 
Property, whence cometh the right of vindication or repitition of any thing 3 
but beſide the real AQtion, the Proprietar hath to take or recover what is his 
own, which doth notdirealy concern any other perſon, and fo beingno per- 
ſonal right , hath no correſpondent Obligation upon the haver of that which 
isan others, toreſtore it. There is a ng] Right, which is a power in the 
Owner todemand it, not only when it is in the poſſeſſion of thehaver, butif 
he bath fraudfully put it away z and yet it is his once, having it that oblieges 
him, and his fraudulent away-putting, though it be a Delinquence , yet it 
gave not the riſe to the Obligation , but only continues it m the ſame condi- 
tion, asif he yet had it; ſo inthat caſe,his obligation is more palpable, tor vin- 
dication of the thing , where it is not, cannot take place properly. Thelear- 
ned Grotins., de jure bell , 1.2, cap. 10. maketh ſuch obligations as ariſe from 
Dominion and Property, to be by tacit conſent, or Contract , whereby the 
Nations , who have agreed to appropriat things common to men, have there- 
by alſo tacitly agreed , that each man ſhould reſtore what 1s the property of 
an other ; yet this will not hold , if we conſider , that though for the moſt 
part , property be by conſent 5 yet in many things it is without conſent of 
the ſimple Law of Nature , as things which have their ſpecification from their 
owner, hisskill and induſtry, and others, aswill appear in its own place; and 
therefore, it is moſt juſt and ſure, to attribute ſuch obligations to the Law 
God written in our hearts , rather than unto any other conjecure of ſuppoſed 
conſent. To this agreeth the Rowan Law, which holdeth theſe obligations 
not to be ex contrattu , ſed quaſt ex contragu , neither doth account them 
obligations, ex lege, and if they were of tacit conſent, theſe obligations were 
ex coptran, 


3. There is many ways by which the things of others may come to our 
hands, without our faultor Delinquence 5, As firſt , things ſtraying , con- 
cerming which, the Lord hath pK, , Det. 22; verſe 1,2, 3. To bring 
again unto their brethren that which went aſtray , and if he were not near, to keep 
it till he ſought afler it , and ther: reftore it ;, | and to do fo with all things lolt 
by him , wherein there ſeemeth ſomething to be-admixed of Poſitive Law, 
asthe taking of it home to him , or keeping, of it for his Brother 3 whereas 
the ſimple Natural Obligation of Reſtitution, oblieges to no duty of Cuſto- 
dy , or pains, but only not to conceal that which is an others, and to re- 
ſtore it, when demanded; and ſuch is the Cuſtome of Scotland , that waith 
or {traying Goods mult be proclaimed , - and intimate tobe waith 3 and if 
the owner make them appear to be his, he may have them ,- fatisfying for 
what was wired upon them, for their preſervation, as Grafs, : &c. Andit 
none appear Within ſuch a time , Cuſtome hath added, that waith or ſtrayed 
Goods become publick , and eſcheat to the: King , or others to whom he 
hath diſponed , or committed that power 3 and this timation is fo far re- 

nifite, that if the Goods be medled with , or diſpoſed of otherways, it is 
heft but though the publication maketh the Gogds-publick , and the 
medling therewith to be without fault, ſo that if there do never any owne 
: U2 er 
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er appear , the things do become really and abſolutely publick, and they 
do not become the Poſſeffours by that ancient Law , quod aullins eſt ſit occu. 
pantis, which takes place amongſt us, in things which were never known 
to have an owner , as Pearles or Stones, found on the Shore, and many 
others; but therefrom are excepted waith Goods , and Goods by Ship- 
wrack , which become eſcheat as publick. Secondly, Things loſt, of which 
we ſee the rule for Iſrael, _ 22, How far they may be poſleſled without 
Delinquence; in theſe, our Cuſtome agrees withthe Rowan Law, and other 
Nations , except in the Matter of waith and wrack Goods, of which before ; 
that ſuch things being not concealed, may rewain with the poſicfſours , and 
if none claim, they become their own , and they may diſpoſe of them, if 
they cannot be conveniently preſerved without hazard. 


4. Thirdly, Things belonging to others, coming to our hands without De- 
linquence, when we acquire, bona fide, either the property, uſe, or ſecurity 
thereof , by pledge or depoſitation 3 in which caſes, we are bound to re- 
{tore to the owner, though thereby we loſe what wegave , except in ſome 
caſes, wherein Poſitive Law ſecures the buyer , and leaves the owner to 


ſeek the ſeller. 


This Reſtitution takes place, notwithſtanding any obliegement in the con- 
trair 3 and we have an excellent ſpecies in Law , /, bona fide, -31. ff F. 1. des 
poſeti , a Robber, depoſitat with Seins , that which he ſpoiled or robbed from 
Mevins, to which is Sezxs oblieged to reſtore, if he look only uponhis ingage« 
ment, truely to the Robber, but if upon the' whole matter, certainly to Mee 
vius 3 for the Preceptof Law 1s, to render every thing to the owner z and 
therefore, no promiſe or inga t can here prevail againſt the natural ob- 
ligation of Reſtitution , becauſe that being natural and mm. the In- 

nt, whether ignorantly or willingly made , to Reſtore that which 
the Ingager knows to be anothers, is a Delinquence , inferring puniſhment 
for = roy bit no —_ to perform 3  ſoalſo , he whoignorant- 
ly takes in cuſtody , or pledge, that which is his own , though thereby he 
promiſe to Reſtore it , yet his obligation being-by errour in the ſubſtance of 
the Contra, makes it void, and he may retain or recoverit as hisown. 


5. Fourthly , thingsrecovered from Thieves , Robbers, or Pirats, are ly- 
able to this obligation of Reſtitution , wherein theſe things may be lawful- 
ly detained for the expenſesand labour in recovery , eſpecially if the labour 
was undertaken of purpoſe, to recover ſuch things , and if it was but by ac- 
cident , the recoverer projeQing ſome other thing , the ſatisfaQtion is due, as 
a remuneration of the trouble and pains which it might have coſt the owner 
in the recovery , which, with the expenſes following thereon, being ſaved to 
him = ought to recompenſe the profit accreſling to him , to the Authour 
taereo | 


The doubt remaineth greater , whether whatEnemies having Poſleſt, be- 
ing recovered by a Nation or Party , ought not to be Reſtored to their pro- 
r ownersof that Nation who bore the equal expenſe of the War, and who 
3h any way ingaged in that Quarrel, cannot but acknowledge the Warof 
their Enemies to beunjuſt ; and therefore , as to theſe things, I think, that 
Equity would require Reſtitution upon fatisfaftion , and gratification ofthe 
favour received , which ought to take place, unleſs by the peculiar Cuſtoms 
of Nations , it hath been otherways agreed , which may alter, or derogat 
| m 
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* from this Common Law 3 . and therefore , David recovering back his Wife 
and his Spoill from his Enemies , delizered cvery man his own, vid. Ti. 12. 


Rights real, $. 43. 


7. Fifthly, The duty of Reſtitution extenderh to theſe things, que ca- 
dunt in 201 cauſam , which coming warrantably to our hands , and without 
any paction of Reſtitution, yet ifthe cauſe ceaſe , by which they become 
ours , there ſuperveeneth the Obligation of Reſtitution of them, whence 
are the condictions in Law, non canſarr, and , cauſa data, cauſa non ſecuta, 
which have this natural ground ; and of which, there are innumerable in- 
ſtances , as all things that become in the poſſciſion of either party , in Con- 
templation of Marriage; the Marriage, which is the cauſe, failing to be ac- 
compliſhed, the intereſt of either party ceaſeth, and either muſt Reſtore, 


8. But there is not the ſame ground for things given for an unjuſt cauſe, 
ob turpem cauſam 5 in which, the will of the owner, and hispurpoſle to tran(- 
fer the property is effetual , though his motive was not good 3 but Poſi- 
tive Law doth ſometimes obviat the inconveniency, by ſach Donations, and 
makes them void,and either to Return,or become Caduciary and Eſcheat. As 
for theſe things which are attained by force or fear , they have their original 
from Delinquence, and comes not under this Conſideration. 


9. Sixthly, Reſtitutionextendeth to indebite ſoluta, when any party through 
errour , delivereth or payeth that which he ſuppoſeth due , or belongeth to 
an other , if thereafter it appear, that it was not due to that other, he who 
received it, is oblieged to reſtore, and yet not by Paction or ContraQ; there- 
fore the Law calleth this promutunm , vel quaſi mutuurm, having in it the ſame 
Natural Obligation, which -txwz or Loan, hath by voluntar ingagement z 
but here , Poſitive Law , for utility and quierneſs ſake, excepteth tranſaQti« 
ons , which are properly ſuch, and which are of two forts, the one Extra- 
judicial, when in any matter doubtful and debateable , either party to ſhun 
their hazard , and trouble of a Legal Deciſion , is —— tranſat and 
agree , fo as thereby they may quite , or abate part of what they claim as 
their Right, and fo they renounce all future queſtion , upon any appearing 
of Right, either Judicially or Extra-judicially ; and therefore, what either 
quitteth to other of their Rights , is due , for the ſame cauſe , and hath in 
it, either expreſly or implicitely, that that TranſaQion ſhall not be RanſaQ- 
ed upon any thing that ſhall accidentally appear thereaftet, ( Fraud only 
as the common exception in all Humane Actions, being excepted ) and there- 
fore, ſuch things, though they appear not to be the havers, are not to beRe« 
ſtored. The other TranſaCtion is Judicial by Litiſconteſtation, when any cauſe 
in difference is put upon the Oath of the party , or other Probation, and 
particular diets for that effect aſſigned , wherein, if either party fail , he loſ- 
eth what is put thereupon by his implicit conſent, and when the right of any 
thing is referred to the havers Oath, and he ſweareth it to be his own, though 
thereafter it may be made palpably appear, not to be ſo, yetit will not 
be Reſtored, becauſe of the owners reference, implying that condition, that 
he ſhall ſtand to the Oath , without queſtioning right or wrong , becauſe an 
Oath is an end of all Controverſie, though the (wearer may be puniſhed as a 
wilful perjurer : And thus, moſt of things that become gurs , by Sentences 
and Decreets of Judges, are not lyable to Reſtitution, upon any ſubſequent 
Queſtion, There is this exception againſt i»debite ſolutum , that it cannot be 
repeated , when the Creditor gets __ which is due to him , though not due 


by 
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by that party who payed the ſame , /. 2. C. de condiffione indebitt , 1, 44. 
eodem , which was not found when the payment was made to an, Executor 
Creditor , purſuing upon his Confirmation, and before Sentence obtaining 
payment from the Debitors Heir, who was decerned to.refound upon a Dil- 
charge of the Debt, granted to the Defun& Debitor , whereby it appear- 
ed the Debt was not truely due, but twice payed , Jarrary 10. 1673. Sir 
James Ramſay contra Robertſons. 

10. Under Reſtitution do'fall , not only the things of others, bur their 
Natural Birth , and Fruits extant, not conſumed , bora fide, which are ac- 
counted as parts of the things , being acceſlory thereto , and belonging to the 
ſame owner , but induſtrial and artificial profits in fo far asſach as ariſe from the 
havers induſtry, and not from the thing, fall not under Reftitution, if ſeparate. 


IT. In all theſe, the Obligation of Reſtitution is formally founded upon 
the having of things of others in our power z and therefore, that ceaſn 
the Obligation alſo ceaſeth, as he who did, bona fide, buy that which di 
belong to an other, if while he hath it, it appearethto be that others, he 
maſt Reſtore it without expeCation of the price he gave for itz but asto 
that , he muſt take himſelf to his warrandice (expreſle or implyed ) to the 
ſeller , bat if bona fide , he have ſold it before he be queſtioned , he is free, 
and not oblieged to Reſtore it , though in (© far as he 1s profited m receiving 
more for it , than he gave , he be lyable by the Obligation of Remunerat1- 
on or Recompence, of whichanone, And as to the Fruits of that which is 
an others, the Obligation of Reſtitution, takes only place againſt the haver, 
where they areextant 3 and therefore, where they are neglected, or bein 
reaped, have periſhed; yea,where they are conſumed by the havers making 
of them, the Obligation of Reſtitution takes no place, though the Obligati- 
on of Recompenſe hath place , in fo far only , as by ſuch Fruits , the haver 
conceiving them to be his own, is gainer, and in better condition, than 
if he had not had them; but if he have increafed his ſpending , bora fide , be- 
cauſe of his having he is free, under his profiting comes his paying of his Debs, 
or eyen his Benificence, where it appears he would have gifted, whether 
ſuch a thing had come to his hand ornot 3 for in either caſe he is Locwplerzs 
or , and muſt recompence 3 ſo that if he hath fold or delivered that which 
was an others , and which came to him without price, he is not oblieged to 
Reſtore the thing , but to recompence what he hath inriched himſelf by-the 
price , and that without any queſtion of the proportionable value of it: to the 
thing. | 
12. In the Enjoyments of Fruits , the Poſitive Law of the Romans , and of 
this , and moſt other Nations hath not only owned what is before ſaid of 
Reſtoring , no more then that by which the haverhath profited ; but have 
extended this much further , for utility and common quietneſfs ſake, that bog 
fidei , poſſeſor facit fruFus perceptos , &- conſumptos ſmos, whereby what Fruits 
he who hath poſfeſſed , bona fide, hath confumed, though he have profited; 
and been inriched thereby, he is not oblieged to reſtore the fame, whichdoth 
much ſecure and quiet mens Enjoyments , that they may freely uſe and enjoy 
that, which, bona fide, they have ; and to ſhun the hazard of their ruine, by 
anſwering for the bygone Fruits, or their great vexation in clearing, whether 
they be inriched thereby or not. | 

Amongſt theſe Obligations , neither by Contra@ nor Delinquence, are 
commonly accompted the Obligations, which are mcident to thefe who enter 
Heirs, or are Succeſſours to others, whereby they are oblieged to performall 
their Predeceſſours Obligations, and fatisfie their Debts, in ſuch manner as in 
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Law is preſcribed , and yet it is not by their own ingagement , nor by their 
fault , but by their fa& of entering Heirs. Suchallo are the Obligations upon 
Executors, to fatisfie the Children , and Relic, Legatars , or Debtors of 
Defuncts, by, or for whom they are intruſted, and indeed the Refhtution of 
the Relits part, is properly ſuch; as alſo, the Legatars to whom the Right 
by the Legacy is tranſmitted oftrimes of peculiar things 5 the giving alſo te 

tkdyen, or neareſt of Kin, isa Reſtitution, becauſe the property of the De- 
funds Goods , by his Will, exprefled or preſumed, 1s tranſmuted to then: af- 
ter his death 5 but for payment of the Defuncts Debts, they aze not properly 
by Reſtnution , becauſe the Debitor had no property in the Goods , but an - 
Obligation upon the Perſon, and they ariſe either from that Natural Obliga- 
tion, that lyes upon Children from their Parents ingagement, of which before : 
Or by the Naturall Obligation of Remuneration or Recompence , by which 
theſe Succeflours, wm fo - as they are profited by the Succeſſion of the De- 
fun&, they muſt fatisfie or recompence, and the Poſitive Law in ſome caſes 
makes them lyable (imply 3 yet in Equity they are lyable, in fo far as they axe 
gainers, Jecundam vires bereditatis. 


I3. In the Reſtitution ofthe Goods of others, though the ground thereof 
be the having of that which is to be Reſtored ; yet if the haver ceaſe to have 
through his own Fraud, his Delinquence therein oblieges him to Reparation, 
asif he ſtill had , according to the Maxime of Law, pro poſſeſſore hebetuy 
dolo defiit poſſadere , avd this extendeth not only to the thing it ſelf , which 
he muſt Reſtore, though he hath fraudently put it away, oratlealt the value 
ot it > butalſoit extendsto the Fruits which he hath injoyed; wale fide; and 
after he knew and had intimat to him the Right of another, fothat fuch Fruits 
mult be Reftored, though the enjoyer become not the richer thereby. 


14. From the rightof Reſtitution, arſeth the Action of Exhibition and De> 
livery 3 The Exhibiion is but preparatory to the Delivery, that thereby the 
thing in queſtion may be known tothe Parties, Judge and Witneſles; andthere- 
fore , wajori ineſt minus , he that hath right to crave Delivery , hath muck 
more right to crave the Production , or the Inſpetion, This Action may be 
Inſtitute concerning any moveable thingsthat can be conveyed before a Judge, 
or his Delegats, as if the queſtion were of a Horſe, ifhe be extant, he may-be 
fitly craved to be Exhibit , that the Witneſles may be in the clearer capacity 
to Depone, to whom he doth belong 3 but the ordinary ſubject of this At 
on, is Exhibition and Delivery of Writes, wherein the Tenor and'Stile of the 
Adtion is, that the Defender hath , or had, or frandfully put away thething 
in ewon, his having 1s probable by Witnefles,. and relates not unto the time 
of Probation, but unto the time of the Citation 3 for, if after it the Defender 
had the thing in queſtion, he ought to have acknowledged itz and'if he have 
juſtly or ceoctbelly put it away, or wanted it, he ought tohave pleaded that 
asa defence, which therefore would exeem the Purſaer from Probation of the 
Libel , as being acknowledged by the defence, and ſo being omitted, andthe 
Purſuer proving his Libel , the exception is not competent , but the Defen- 
der is accompted as a fraudful away-putter after Citation 3 fothat this 
Defence , thatthe Writes in queſtion were given tobe Regiltrate, and were 
burnt in the Tolbooth , was found relevant and: probable by the Membersof 
Court, Jaxwary 12. 1610. Patrick Home contra Wilſon. 


There is a ſecond Member in this Action, to wit, that the Defender at any 
time before the Citation, — inqueſtion, and fraudulently put-them 
2 away 


at 
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away, andis therefore repute as haver of them, both theſe Members muſt be 
proven; for it will not be ſufficient to prove that the Defender had the Writes 
before the Citation ; but it alſo muſt be proven, that he fraudfully put them 
away 3 which therefore being a matter of Fraud, concerning the mind and pur- 
poſe, isnot probableby Witneſſes, but by Write, or Oath of Party, Novem- 
er 17. 1627. John Inglis contraGubert Kirkwood, 30 of January 1629. Cap- 
tainCrawford contra Laird of Lamingtoun. Yetif Fraud otherways appear, Wit- 
neſles will be admitted to prove the having before Citation , that the haver 
may inſtru that he warrantably put the ſame away, July 14. 1666, Fountair: 
and Brown contra Maxwel of Netheryet., But Witneſles, will not be admitted to 
prove the delivery of any Write by the granter thereof , whether it be Bond 
or Aſſignation,as being,Chyrographum apud debitorem repertum preſuntitur ſolutun, 
which was ſuſtained , as to an Affignation in the hands of the granters Son, 
who did his Aﬀeairs: and Witneſles were not admitted to prove that the ſame 
was delivered to the Son, as Agent for the Purſuer, December 14. 1666, Anna 
Fairly contra the Executorsof Sir 5/iam Dick, This preſumption is ſtronger 
in relation to Bonds , which are moſt ordinarily taken away , by retiring the 
fame without taking Diſcharge 3 and therefore, being found in the Hands of 
the Debitor, or his Heir, they are preſumed to be ſatisfied and retired 3 or be- 
ing in the hands of a Cautioner, if it appear by his Oath, or other Evidence, 
that he got the Bond from the Principal Debitor , to take his name from it, 
June 26.1623. Carmichael contra Hay of Mynktonn, otherways the preſumpti- 
on would not hold by the Bonds , being found in the hands of a Cautioner, 
or of an Executor, for whom ſimple retiring of the Bond, will not be ſuffici- 
ent without —_— or Aſſignation. Exhibition and Delivery is competent 
toany party in whole favours a Write isconceived, without neceffityto prove 
that it was delivered, for that is preſumed, if the Write be out of the granters 
hand, fo that the granter is neceſſitat to prove , that the Writ was _ 
upag terms not performed ; or that it was lent, loſt, Stollen, or paſſed others 
ways from him, then by delivery : for prevention of which, the Ergliſh cu- 
ſtome is good, that the Write bears , #0t only Signed and Sealed , but delivered 
before the Witneſſes. But ſcing with us, delivery is preſumed, it is ordinarily re- 
quired, that :he granter of the Write be called inthe Exhibition, that he may 
be heard to proponeany thing , that may take offthe preſumption ; yet this 
will not be neceſlary in recovering Securities of Land , or other real Rights, 
eſpecially if the Purſuer be in Poſſeſſion. But in ſeveral caſes, Writes are ef- 
feual without Delivery 5 As Firſt, Writes granted by Parents in favours 
of their Children, November 1 1. 1624. Bairns of Elderſly contrahis Heir. Second. 
Iz, Mutual Contratts or Minuts, yu penult. 1625, Valence contra Crawford. 
Thirdly, VVrites bearing a Clauſe, diſpenſing with Delivery. £ourthly, B 
Reſervation ofthe granters Liferent , and power to Diſpone, Jae 19. 1668. 
Agnes Hadden and Mary Lauder contra Shoarſwood. Thelike was found latel 
in a Diſpoſition of ſome Ackersof Land to Thomas Kincaid —_—_— Fifth. 
lh, An Afſfignation taken by a Debitor in name of his Creditor, tor his Credi- 
tors releif, as Cautioner for him, intimat by the Debitor, was found effe&u- 
al withoutdelivery, January 18.1677. Dickof Grange contra Oliphant of Gask, 
February 24.1680. John Mclurg contra William Blackwood. Thelike wasfound, 
where the Debitor took a Bond in name of his Creditor, which was preſumed 
to be for that Creditors fatizfaCtion ſecurity , and not 1n truſt, and not affe- 
Qable by Arreſtment, for the Procurers Debt , beforeit was delivered, Fuly 
12.1677. Mr. John Bain contra Mcmillan, But where the Bond was taken 
blank, and Arreſtment laid on, before it was filled up with the Creditors 
name, or delivered to him , the Arreſter was preferred , February 27. 1678. 
CamPp- 
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' Rofnntion, : 3t 
Campbel and © unringhame contra Mr. Jobs Bain and Mcmillan, Delivety is hot 
preſumed of Bonds of proviſion , to Children in the Family,-in-competition 
with Creditors , though their Debts be poſterior to the dates of the Bonds of 
Proviſion,unleſs the delivery thereof be proven,anterior tothe Debt, otherwiſe 
Creditors would be inoſt unſecure by Parents, making large Bonds of Pro- 
viſion , which they ordinarily keep by them , which will not be-extended to 
Bonds taken fivm Debitors in the names of Children, or wherein they are ſub- 
ſtitute, theſe not beirg latent, but known to the Debitor 3 bee pieSmetc 
proving the havingof Writes, after Citation, is ſufficient to infer the Us 
fion, unleſs the lawful Cauſe bealledged in the Defence and proven, and the 
having of Writes, though of great importarice, is probable by Witneſles. 


15. Under the Obligation of Reſtitution, is comprehended the Obligation 
of Diviſion, whereby what wepoſlels in common with others,orindiſtint from 
that which they poſleſs , we are naturally oblieged to divide it with them, 
whenſoever they deſire to quite that Communion, for thereby we Reſtore 
what is their own , and we are not oblieged thereto by any Contra&or De- 
linquence 5 Ir is true, the Contra&for Society includeth the obliegement to 
divide , after the Society isended 3 but Communion fallethmany times, whexe 
there is no Socicty or Contra@, as by Succeſſion, Legacy, Gift, &c, Hetrice 
ariſe theſe three ACtions, frequent in the Rowan Law,maml — 

regundi 


did then befall to the neareſt degree of Agnats; as now it doth not, 2s, 
familie Herſiſcunde, AGio de communi dividendo , & Adiode finibus.. . 
Thefirſt is the diviſiqn of that whichfalls bySucceſſion. The ſecond;fot divifion 
of that which is otherwiſe common. The third, for diſtin&tion, or dearing the 


marches of Contiguous Grounds. In theſe, cither Party might be -Purſuer,and 
he is held to be purſuer , who did firſt provoke to Jud t 5 but be- 
cauſe they do chiefly concetn Immovyeable or Ground Rights, we ſhall fay no 
more here of them. . rm ne 
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"© 1 Natural Obligation. compences 1n quantum locu- 
_ Obligations Negotiorum Ge- pletiores facti fumus. 

Abt, "rim. 6. Adio de in rem verſo. 
'*"" Attia dizefta & contraria de 7. Relief due to theſe who ſuite Ob- 
Li: 1-7 |W&þotlis geſtis. .  ligations,wherchy dire Perſons 
P FR "fp Dibgemce of Negotiators. are table, in coldetn. 
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Fax H E Obligation of Remuneration, or 
$ Recompence, is that Bondof the Law 
of Nature , oblieging to do one good 
deed foranother , and it comprehends, 
Firſt , all Obligations of Gratitude, 
which are generally acknowledged by 
all Nations , and the breach thereof is 
abhorred-;-fr-impgramm dr77, onmig 
dixeris 5 yet becauſe the complaints 
of Ingratitude, are ſofrequent and un- 
clear , every one eſteeming highly cf 
EQ EE > - the demerit of his own Adtions; therc- 
EC === fore moſt of them are laid afide, witk- 
"ht y legal remedy; for that which is done, arimo donend;, though it doth 
induce an Obligation upon the mind and affection of the receiver tobe thank- 
ful 3 yet dothnot bind to the like liberality, in cafe of neceſlity , but in few 
caſes; as a Maſter, gifting Liberty upon this ground, did put an Obligation up- 
on the Servant , who thereby became free : Whence alſo aroſe that Right 
of Patronage , of which before. But that is rather by a Poſitive Law , and 
tacit conſent, as a Condition implyed in the Gift : So allo in every Gift, 
there is a correſpondent Duty of Gratitude ; and therefore , by ingratitude 
the Donation becotties void and returns: But the matter is more clear when 
ed is done, not animo donarndi, but of purpoſe, to obliege the Re- 
| ceiver 
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cciver of the Benefite toRecompence. Such are Obligations, Negotiorum Ges 

orum: And generally the Obligations of Recompence, -of what weare-pro- 
fited by the damnage of others, without their purpoſe to Gift; or as the Law 
expreſleth » in quantum locupletiores fati ſumns ex damno alterins; It is a Rule 
in Law, Donatio non preſswmitur , and: therefore, whatſoever isdone, if itcan 
receive any other conſtruftion then Donation , it is conſtructed accordingly, 
Whence ariſeth that other Rule of Law, Debitor nox prefumitur donare; Sothat 
any deed done by the Debitor, is either preſumed to be in Security, or in $a- 
tifation of his Debt 3 as if he aſſign his Creditor toany thing dye to him, or 
Diſpone any thing to him, it is underſtood tobe in Security.or Payment, un+ 
leſs the Deed expreſs to be a Donation , or done forlove and favour ; yea, 
Truſt is rather preſumed than Donation ; as if a man take a Bond, Aſligna- 
tion, Diſpoſition, or other Right in another Mans name 3 it is held to bea 
truſt, he may forcethat other to denude himſelf, ifthe was not Creditor to the 
Acquirer z yet theſe Rules have their Limitations; Asfr/t, Bonds, Aſſignati« 
ons,or other Rights, in the names of Children,axforisfamiliat , unprovided, are 
prefumed to be Donations, becauſe of the Parents Natural Aﬀetion,and Natu- 
ral Obligation to provide Children , which was extended to ſome Goods and 
Money of a ſmall value , delivered by a rich Brother who wanted Children, 
to his Brother who was no Merchant, which was preſumed to be animo donen- 
di, and was Dot imputed in partof an Annual Legacy , left thereafter by 
thatrich Brother to the other, November 13. 1679. Anderſon comtra Anderſon ; 
yea, at Aſſignationto ones neareſt of Kin, Mortis cauſa, was found a Donati. 
on, and not 1 fatisfaftion of a Debt due to that Party, Jane 16, 166 5. Crook- 


ſhank contra Crookshank, And Bonds of Proviſion to Children, are notInter- 


pret ur ſatisfaftion of prior Bonds, but to be a further Addition; and ſoare 
any other Rights taken in name of Children, eſpecially if »nforisfamiliat : yet 
a Tocherin a.Contra& of Marriage, was found to be in fatisfation of all for- 
mer Proviſion , though it did not fo expreſs, June 29, 1680. Francis Young 
contra Papeand Vauns. And Aliment to Children, is ordinarily interpretto be, 
ex pretate, and not to obliege, as was found mthe caſe of a Mother, where the 
Children had no copliderable Eſtate , February 2. 1672. Captain Gathry con- 
tra the Laird of CHkerſtoun and his Brother. The like, though the Mother 
wasMarried, Alimenting her Daughter, who was appeafand Heir to herFa. 
ther, though ſhe renounced to be Heir, July 16. 1667. Hamiltonn contra Simon* 
touz, The like was found inthe Mothers Father , Alimenting his Oye , July 
21. 1665. Laud of Ludquharn contra Laird of Gibt. And in the caſe of a 
Grand-mother , Alimenting her Oye inthe Fathers Life, till ſhe require the 
Father, to take her home , Jaxwary 11. 1681. . Janet Gordoun contra Janet 
Leſig. Yet Aliment by a Siſters Huſband ,' who was alſo Debitor , was not 
found tobe a Donation, ſing it began in Minority, and wascontinued after, 
though without paction, February 11. 1681. Margaret Spence contra Foglis of 
Ratho, : And au all caſes, Aliment or Intertainment given to any perſon with- 
out pation, is preſumed a Donation, if the perſon was Major, and capable to 
make agreement. But Intertainment toMinors or weak perſons , doth ever 

infer. Recompence, . according to the true value of the Benefit received. And 
in. the. caſe.of theſe who are in uſe to furniſh Proviſions: tor Money, the pre- 

fumptionceaſerh, and Recompence is due- Inlike manner,, where more per- 

fons are bound. for the ſame Debt, when any one payeth the whole Debt, or 

more than his ſhare, Recompence by way of reliet, isdue, although there be 

no Clauſe of relicf; and generally , the delivery of any thing is not preſum- 
ed to be a Donation , but for Recompence , or Loan, And to though the 
delivery of Victual to an ondary Buyer, or (aller of-Victual, was found to 
2 . infer 
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infer the ordinary price, though no agreement or price was proven, unleſ 
the receiver inſtru another cauſe of the delivery , Jare 15. 1677. David 
Home contra Jamiſon. 


2. Likeways the Obligation betwixt Negotiators , and theſe to whoſe be- 
hove they Negzttat , tying to Recompence, what others without our Com- 
mand, Knowledge, or Preſegce, have neceſfarily, or —_ done for car- 
rying on of our Afﬀairs , theſe Deeds muſt be done without Command , or 

mmiſſion 5 otherways they come in the nature of the Contrat , Mar- 
dat or Commiſſion ;, © yea, what is done in our preſence , with our Knowe 
ledge, in our Aﬀairs , is repute, as with our tacit Conſent and Commiſſion, 
Nam qui tacet, conſentire videtur; Theſe muſt alſo be done for the carrying on 
of our Afairs; For Negotiators cannot begin any new Bufineſs , but only 
carry on that which is begun , and they mult be neceſſarily or ey 
done 3 otherwiſe he hath his Labour for his Pains , and he that fet him on 
Work miſt pay him his Expenſes. And Jaft, though theſe Deeds may be 
done without our Knowledge or Conſent; yet may they not be contrary to 
our Will and Command ; for ſachobtruders can expe& no Recompence, L: 
Final. C. de negotiis geſtis ; though no Poſitive Law hinder, we may be liable 
even to ſuch, inquantum fatti ſumns locupletiorer, But the obliegement to Ne- 
gotiators is greater; - for, if they do that which is neceflary or profitable, for 
carrying on our Aﬀeairs, though by ſome accident , that Aﬀair may periſh, 
or miſcarry , and we no richer , but it may be poorer , yet are we oblieg- 
ed. The ground of theſe Obligations,is,becauſe it is frequent for men to go 
abroad upon their Afﬀairs, ſuppoſing quickly to return, and leave no Maze 
dat for managing of them; and yet being detained from them beyond expe- 
Qation,they may be eaſily loſt; For inſtance, ſome Redemptions muſt be pe- 
remptor , and the failer therein hath a great inconvenience 3 or the perfe&- 
ing of ſome great Bargain , a great part whereof is already done; and the 
not perfefting the reſt, loſeth the whole ; or the management of any work 
of great profit, that for want of ſome pains or expenſes might be loſt. Theſe 
who interpoſe themſclves in ſuch caſes , do neceilarily and profitably for the 

ood of the abſent , and fo are under no Delinquence , neither are they pre- 
| ey to gift their pains and expenſes, , nor have they any Conventional Ob- 
ligation upon their part: And yet though there were no Poſitive Law for 
It , the very Light of Nature would teach , it ought to be Recompenced ; 
and therefore, can be no other then an Obediential, or Natural Oblis tion, 
by the Authority of God, and our obedience to him, Grotius , |. 2. GS. Io. 
de Jure Bell: $. 8. doth not own this Obligation as Natural , but as ariſing, 
Ex lege civili.nullum enim ( faith he ) habet eorum fundamentorum , ex quibus 
natura Obligationem inducit ; but the contrary appeareth , not only from 
what isſaid, but by the Teſtimony of the Law it ſelf, which reckons the Ob- 
ligations, Negotiorum Geftorum ; not amongſt ContraQts, or Obligations, or 
ARions , ex lege ; but amongſt theſe whichare, ex qunaſs contratn. 


That this Obligation is effeftual, if it be profitably carryed on, though the 
ſaccels anſwer not , is acknowledged in Law , and ſet forth by an excellent 
Species, by Ulpian, I. 10.4. 1. F.de negotiis geſtis 5 It juſtifieth (faith he) if 
the Negotiator did profitably a&, althoughthe Affairhad not the effect ; as if 
| he had Cureda ſick Servant, if orwithlleading the Cure, the Servant died, 
he hath this Action. 


3. From this Obligation there ariſe Mutual Actions, the one dire, where- 
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by he whoſe Afﬀair is managed , craveth Accompt, and Reſtitution of the 
-« Sertioin , and Reparation of what he hath done amiſs 3 and the contrair 
Aion to the Negotiator, whereby he craveth Recompence , and Satisfaction 
of what he hath profitably expended, and for his labour and pains , but the 
Aion is valid on either part, whetherintended, direFe, or atiliter, |. Aio 
ff. 47. de negotiis geitis. | 


4. The Negotiator is holden , nor only to anſwer for Fraud, but, pro cul- 
pe /evi , for his fault , though lightz yea, if any other Negotzatoy offered , 
whom he excluded for the lighteſt , he may be made alſo totollow forth his 
Negotiation, according to that Precept, Suſceptum perfice mums. but this, 
alike exaGtnels of diligence , is induced by Poſitive Law 3 Equity leaving 
the Negotiator free , if he hath a&cd profitably , though he might have afte 
more profitably , in making his Party lyable to him according to his acting. 


5. The other Obligation of Recompence, is, for that whereby we are 
inriched by anothers Means , without purpoſe of Donation , which only 
preſumed mn few Caſes, even he who malz fide, buildeth upon another Mans 
Ground, or repaireth unneceſlarly his Houſe, isnot preſumed to do it, ani- 
mo donandi, but hach Recompence by the owner, in quantum lucratus, |. 38. 
ff. de hereditatis petitione. This Remuneration is a moſt Natural Obligation, 
as Cicero, 1.3. de officiis, Sayeth , that it is againſt Nature , for a man, of 
anothers damnage, to increaſe his profite: And again, Juſticcſuffers notthat 
with the ſpoil of oth:rs , we ſtould augment our riches 3 and thercfore, 
this is a common exception in all Poſitive Laws, that every one ſhould be 
holden, in quantum locupletior fatus ſit. So Pupils., though they cannot obs 
lege themſelves by Contradt , yet if they receivethat which is anothers, they 
are lyable to Recompence , in quantum locupletiores fali , I, ſed miki ff. 
commodati, : Minors alſo , though by Poſitive Law , they are not lyable for 
what they borrow, and receive, and miſpend, yet they are lyable, i quaz« 
tum locupletiores fatii ſunt. | 


6. Hence ariſes the Adtion m Law, de in rem verſo ; whereby whatſoever 
turneth to the profite of any , makes him thereby lyable , though without 
any ingagement of his own. We are inriched, either by Acce(ſion, of Gain 
or Prevention of loſs: Whence is the Obligation of Contribution , for ma- 
king up Goods, thrown out to lighten Ships, whereby Shipwrack.; and the 
loſs of all is prevented, Lege Rodiade jan , ff. |. 2. by which , whatſoever 
is thrown out to lighten a Ship, for preventing Shipwrack, is to be ſatisfied by 
the Contribution , of all who enjoy that common benefite of Safety from 
Shipwrack, proportionally cent to the value of what is thereby ſaved. 
wherein the owners of the Ship , bear their ſhare, /, 2, 4. 2. coder, whexeir 
n6t only Jewels, though of ſmall weight, but even the Clothes and Rings of 
Paſſengers , bear a ſhare , Itidezs , and the Maſter of the Ship may detain 
their Goods till their ſhare be payed , /, 2. F. 1. codem ; which holds alſo, 
when there is hazard of Naufrage , by entering a ſhallow River, or Port, 
ita part of the Goods be put in a Boat, and periſh , the value thereof is to 
be ſatisfied by Contribution. Contribution is alſo made, for what is pay- 
ed for Redemption of Ships from Pirats , which is not extended to things 
taken away by Pirats , or Robbers out of Ships, /. 2. y. 3. coder. This, 
Lex Rodie, isnow become a Law of Nations, as commonly received by all, 
for its expediency to prevent Shipwrack , and to incourage Merchants to 
throw out their Goods , {cing thereby they will but bear their ſhare of the 

Z loſs. 
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loſs, But this Law is not Declaratory of pure Equity, and deth hold hy - 
Cuſtome ; otherways, what any Parry doth for his awn profite , rn. 
it have a al advantage to others, #* wilt not obliege thern to 
bear a ſhare of the Expenſes , nor will. ir be mecrpret as , Negotinne Gefticne ; 
for, be who improves aright, though it becomes fimply void, ' and other 
Right beſide his be preferreds, yet he was doing his own bufine&, not theirs, 
can claim no ſhare from them of his Expenſes. Ir was found, that to evite 
Captor by a Privateer , x Sipper having by conſent of fome Merchancs 
aboard, and of the Company, made a hole in the Bottam ofthe Ship, that he 
_ run near the Shoar at a Creik,, and opening the hole , make the Ship 
ſo far ſink , that ſhe could not be carryed off by the Privateer, yerthar 
Privateer having reached her near the Shoar , but before the hole was open- 
ed , and having agreed for a Ranſome , for which the Merchants Contri- 
buted, the Ship having been Wracked five days after by a Storm , which 
ſhe might have prevented , by going off before the Storm aroſe, the Mer- 
chants and Paſſengers, were not found lyable for Contribution of their 
ſhares for the lots of the Ship , Fuly 15. 1680. Lefly and Milkars contra Lo- 
get, Weir , and others. 


7. From the natural Obligation of Recompence,doth ariſe the Obligation of 
Relief, whereby when many perſons are oblieged, i» ſolidunr, and thereby ly. 
able, conjunttly and feverally, payment or fatisfattion madeby one, for more 
then his own ſhare , doth vbliege all the reſt, pro rats, although there be no 
conventional Clauſe of relicf, nor any Law nor Statute, but the natural Obh- 
gation of Recompences for he who payed, not only for himſelf, but for others, 
is not prefumed to doit, animo dovendi, as wasf und in the Caſe of Co-princi- 
pes, -__ I9. 1662. Mr. John Wallace contra Forks, June28. 1665, Mon- 
faith contre Anderſon. Tt was fo found before, as was obſerved by Haddingtoun, 
11.  Hayuy contra Hunter, Andupon the ſame ground, Relief is competent 
amongſt Cautioners, without Clauſe of Relicf, becauſe the payment of one 
liberats all , June 27. 1675. Monteith contra Roger. Yea, Relicf was found 
competent to a Cautioner, whoin a new Bond of Corroboration, had ingag- 
ed.for the Debt , with the Principal, and that againſt the Cautioners in the 
firſt Bond , though he had no Afſſignation to the Clauſe of Relief, granted to 
the firſt Cautioners, Sper. Cautiaoners , Lybracontra David Vanns, Theſame 
muſt kold. in Con-tutors, Co-curators,and wherever more Debitors are lyable, 
is ſolidum, for the fame Debt or decd. 
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F 3x7 M ONGST Obligations Obcdiential, 
- 4d we have placed theſe , which are by De. 
RTE linquence, becauſe they ariſe without any 
Convention , Conſent , or Contract, ©. 
ther particularly, or by vertue of any Po. 
fitive Law; and therefore, they muſt 
needs have their Original from the Autho- 
rity and Will ofGod, and of our Obedi- 
ence due thereto; for, though they do 
proceed fromour Fat, and from our Wl, 
whence that Fait-1s voluntarly commit- 
ted , yetit is not from our Contracting 

GC 2 - 2y Will; and therefore, theſe Obligations 
do not receive their meaſure , orextent by our will. 


1. That Obligations of Delinquence , are introduced by.the Law of Na- 
ture , the Sutfrage of all Men , and all Nations will evince , who do every 
where acknowledge the Reparation of Damnages, and Puniſhment of Crimes, 
and Injuries, as having by Nature, a clear Evidence, and ſharp Senſe there- 
of ; and thereupon , can without Reluftancy , concur with the 'Magiſtcate 
in the Puniſhmentof Citizens, and of Enemies by the {word. 


But it may be doubted, how the Law of Nature , which is perpetual, and 
had place chiefly in Innocency , can preſcribe any thing in relation to Deliri- 
quency , or Malifice , which was not to be found in that condition. This 
will be eaſily cleared , if it be conſidered , that though Man was made in the 
ſtate of Innocehcy 5 yet had he a natural Inſtability, for which God did 
warn andarm him; and thongh the Principal, and dire& Law of Nature, did 
teach Man, to love his Neighbour as himſelf , yet he could not' but by con» 
ſequence know { though he had ſtood in Innocency, as do the Angels ) that 
any whoadted againſt that Royal Law of Love , by doing evil to his Neigh- 
bour , and taking away from him that which is his , ought to Repair him, 
and to be-lyable to Divine Juſtice , which is that Certification , which God 
put upon his Natural Law , as he did more cxpreſly upon the forbidden 
Fruit , morte morieris. 


.2. An Obligation of Delinquence , is then, that whereunto Injury , or 
Malifice doth vbliege, as the meritorious cauſe thereof, as the Will of God 
thereupon is the efficient cauſe ; and it is twotuld, cither that which relat- 
eth to God, or that which relateth to Mans the former is the Obligation 
of Puniſhment, Pain, or Penalty 5 for unto God, there can properly no Re- 
paration be made by the Creature , whoſe duty and ſervice is due to him : 
ſo that to him the Creature is oblieged to underly the Puniſhment. In refe- 
rence to Man is , the Obligation of Reparing his Daninage, putting him in as 
good condition as he was in before the Injury , and this only is Mans part fot 
himſelf 5 for the inflicting of Punithment is for God , in fo faras it.is Au+ 
thorized, or allowed by him -. bur ir is not tor, or from Man of himſelf, Re- 
enge is mine, and [ will repay, ſaithihe Lord: For , as hath been faid betore, 
an Obligation in the Debitor , hath a correſpondent power of exattion in the 
Creditor, which is the perſonal Right. So in Dclinquence., the power of 

exaction 
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md imploy it far the pro & of the Injured 4, i nates Foiges 
iſfur -þ that hath its force by. Pagien , oe Pofitive Law; and navy he 
Law of Nature. The Obligation'to Puniſhmerg , arifing free: Nolinqueges, 
and Mans Power, and duty to infli& the ſame , is a publick Right ; which, 
ar naturally did eoncern _—_ yet is:909 with Divine n 
oſt part devolved upon. Publick Authority,which | 
| &. Tobed terronr to. exil doers , nm—_— i aro, n be tone 
CK er of God, a Kevenger , ts exerte wrath. uyon hens that P 
which tis dear , that the Magiſtrate, as he Executeth Revenge, Foo nov 
of, or for himſelf; nor for , or from the of ay em as thei Ri 
wer of exattion 5 but therein as be hoon) way for 
and from God , even though his Authority and Commiſſion , were not imme- 
diatly from God,but from Manzyet heſtands 1a the place oftheſe Men to:God, 
to Execute that Revenge,which they themſelves aze naturally __ 
But how far Mans Natural Duties, orthe Magiſtrats, in the: Punithmenz of 
Crimes reacheth , the Lines of the Law of Nature, are become dark in Di 
ny Points. It is manifeſt , and agreed by all, that ———_— 
done to man, there are alſo Puniſhments which | may be j by God: yerg 
where the matter is chicfly Mans Intercft, and ſo-Repairabdeo him nong' 
will. 'think , that is is a duty mall of thele cales, to infli| vengeance 'on/ 
ſuchs neither doth any own a Power , and neceflity to inflict. Puniſhmets: 
far Lans Spirieual Deling nce, ſtanding in his Mind and Afton, as fs: 
want of.Love, and ence, Hope, &c. In fomethingsalſo, the power 
of Puniſhment is no leſs evident , even when there can de-no:Repazation: ow 
man , 2s in that general Precept , of equal Crimes. and Puniſhments,, 
Life, , Eye for Eze, Tooth fir Tooth, &c. But there are many 
that are nauch more unclear, wherein the Word of God, ever. im the 
_ lf Law, isan excellent Light ; for we may ſafely conclude, that it: —_ be! 
ng injoee or pan, we gap to vindicate theſe Crignes| for the Lard, 
which «himſelf gave order to Revenge. beingkere , 
to inſiſt m private Rights, we rat p rms gon mr hy 
x 7 agg that riſe on that matter 3, but ſhall zetwrn tq the private 7 
arifing to them by Delinquence,. by exacting re 
Damnages inferred thereby. | 


3 Dammage is called, damnum a demends ; becauſe it dapmifieahi, or taks 
eth away ſomething from an other , which of Right he hadi - The Goecks : 
for the ſike reaſon , = it _ by which Man =_ leſs then he had. Itis 

rot every Damnage t raiſcth this Obligation 4 for, forme Damaages ma 

be juſt, as theſe which are inflicted by way —_ and others may? 
have their Reparation ariſing from Contrafts, whereby, thougha Delinquenee' 
may ariſe, in non-performance of the Contra&z yet the Original Cauſe of 
the Obligation is the Contract, Some alſo ariſe fromdeeds or _—— the non-. 
ce whereof is alſo a Dclinquence , as in the Qbli of Refti+ 

tution and Recompence but here are anly underſtood, ions which bi 
Originally ariſe from Delinquences, asthe firſt Cauſe thereof. 
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<4. Delinquenceinthe Rowon Law , is reduced into theſe four furtune, 14: 


pine , danmmer ,. injuria '; + all which ate - te from the publick Ori 
wherein we:ſhall not inſiſt but follow Delinquences'privar, and Obliga 
and Actions thencearifing, as they are known by the Terms inotr Law,” in 
far as they uſe to be civilly proſecutes for though in publick Crimes, 
which are Criminally purfued , there is competent Reparation , either from 
the Nature of the'Crime;, or from Law orCuſtome; yet that isincidentunto 
a,publick Right; and not gtdinar, it ſhall in general ſuffice here to conſider, 
that according to ſeveral Rights and Injoyments, our Damnages and De- 
hnquencics;. may be eſt Tags xi 
.\ As firſt;. our Life, and Members, and Health ; which, though they be in- 
eſteemable;; nd can have'no Price , yet there aretherewith incident, Dam- 
nages, and that either lucrum cefſars, ceaſing gain; or dammim emergens , loſs. 
So the Life of any being taken away , the Damnage of theſe who were inter- 
tained ,, and 'maintained by his Life , as his Wife and Children, may be Re- 
.  Solikewiſe, the loſs any man hath by the expenſes of his Cure', or 
the, loſs of his Labour, and Induſtry in his Affairs, is alſo Reparable. 


' Next to bur Life, is our Liberty, and the Delinquiences againſt it, are Re 
ſkcaint and Conſtraint; though Liberty it ſelf be inc{teemable , yet the Dam- 
mages ſuſtained through theſe Delinquences , are Reparable. .. 
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{>The third'is Fame, Reputation and Honour, which is alſo ih way Re- 
bles Ferri, by making up the Damnage that is inferred in Mens Goods, 
the hurt-of KN Fame, whereby their Gain ceaſeth, in that being repute 
ſach Perſons,» they are diſinabled'for their Affairs; as if a Merchant be called 
a- Bankrupt; it may not only hinder his Traffique, but make all his Creditors 
fall'\upon hint ſuddenly to his ruine + ſo if a Man be called a Cheater, De- 
ceiver,; or-the like, it diſables him to mannage his Affairs , Men being unwil- 
ling:to medle/with ſuch. And ifa Man being about to Marry, becalled Im- 
ent,\. or tobe infected with any noiſom Diſeaſe , he may be Damnihed in 
his: Matchand'Tocher ſuch Actions upon Injurious Words , as they may 
relate: to Damnage and Means , are frequent and curious among the Exgliſh ; 
but with as; there islittle of it accuſtomed' to be purſued, though we own 
theſanie Grounds, and would proceed to the ſame effefts with them , if que- 
ſyoned. -Secordly, Damnage in Fame or Honour, is Repaired by Homage, 
acknowledgement, or Ignominy put upon the Delinquent. - Thirdly, By equi- 
valent/Honour, arid Vindication of the Injured. Slander is competent to be 
judged by Commiflars 3 and therefore , a D-creet of the Commiſſars of 
burgh , apon a purſuit for Slander and Defamation , decerning the Slan- 
derer to make acknowledgement of the Injury before the Congregation, and 
to.pay.an hundred Potinds Scots to the Party, and as much to the Poor, was 
Caſtained by the Lords, Febriary 5. 1669. James Deans contra Alexander Bothwel, 

IX5 | 8 STI 7} 

The Foxrth-Intereſt that may be Damnifted , is our Content , Delight, or 
Satisfation 3 and eſpecially by the ſingular AfﬀeQtion to, orour opinian of, 
the-value or worth ' of any thing that owners have - in which conſide- 
ration it /is ſaid, that every thing is to every Man as he eſteemeth it , and 
though this be not the Intrinſick Value of the thing , nor the common Rate 
ofit in the accompt of Men, but pretium affeionis , the Rate that the affe- 
cionbf the owner puts uponit 3 yet, that being free to him, and his Right, 
his Damnage therem ought to be Repaired , according to the value _—_— 

eſteem 
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BY : Reparatioui Wh .9T 
eftcemed the thing taken from him'worth : on this Ground; urmbſt Attions in 
the Civil Law , wherein there is fotce , or. Attrocious Injuty , Repatation 
to be made , according to the reaſonable eſtimation of the injured 3 and 
therefore , he hath, | juramentun it lrews ,- Hiis-Qath' to declare how much he 
accounted himſelf - damnified 3'/ the exotbitancy. whereof , might have been 
taxed by the Judge : - but otherways , though his eſtimation be much above 
the common value, 'it were receivable. This hathalſo place' with us, ' as 
AQiions of Spuilzie , &c» and other Delinquetices by violence. 


The ſt Damnage is in Goods and Poſſeſſion , the Redreſs whereof, is 
more clear, becauſe the things themſelves are more valuable and eſteemable. 
In all Reparations , the Natural Fruits:and Profits of the thing taken away, 
come in as part-rhereof : and-in man caſes , the Induſtrial Fruits and Pro- 
firs, which the owaer might have had, at leaſt uſed to make thereof. 


Reparation is either by Reſtitution of the fame thing , in the fame caſe, 
that it would have been 1n , if it had remained with the owner , and this is 
moſt exat: or, where that cannot be , by giving the like value , or tht 
which is neareſt to makeup the Damnage, according to the defire of the Dam- 
nified; and if none be found fitter, Reparation muſt be made in Money, 
which is the common token of exchange , and hath 1n it the value of every 
thing eſteemable. : | 

5. In the Reparation of Delinquences , 1t would be conſidered , wheti ma- 
ny have a hand in it, who come into be lyable, and how far; - for in ſome 
caſes , the Delinquence is committed by one principally , and others are but 
acceſlory : in other caſes the Delinquence is equally and principally com- 
mitted by more, though untotheſe alſo, there may be acceſories, 


Acceſſion to,Delinquence, is either Anterior ; Concomitant, or Poſterior 
to the Delinquence it ſelf : Anterior, is cither by Counſel , Inſtigation, or 
Provocation, or by Connivance, inforeknowing , and not — theſe 
whom they might , or ought to have ſtopped 3 and that either 
ly, in relation to one ſingular Delinquence, or generally, in knowing and 
not reſtraining , the common and known inclination of the attors towards 
Delinquences of that kind 3 as when a Maſter keeps outragious and pernici- 
cious Servants, or Beaſts ; and therefore.; in many caſes, even by Natural 
Equity, the Maſter is lyable for the Damnage done by his Beaſt', as is clear- 
ly reſolvedin the Judicial Law , in the caſe of zhe puſhing oxe , which if it was 
accuſtomed that he puſhed before«times , the owner is lyable for the daninage there. 
of, as being oblieged to reitrain : but if not, he is free, So the like may be ſaid 
of Maſtives, and other Dogs , if they be accuſtomed to aſſault Men , their 
Goods, or Cattel, and be not deſtroyed, or reſtrained, their owner is lyable, 


Hence alſo is that Famons Edict of the Pretor, in the Rowan Law ; Nunte 
eaupones Stabularii , quod ſalunm fore receperunt niſt reſtituant in eos judicinne 
dabo, by which the Maſters of Taverns, Stables , or Ships, are lyablefor Re- 
ſtitution ( of whatis brought in upon the account of their Imployments ) of 
the Damnages that may be ſuſtained by rheir Servants, or any other that ſhall 
happen to be there for the time. | 


Concomitant Acceſſion is, when the Acceſſories are not equally concurrent 
in the A&, but countenance, or otherways atliſt, abett, cheriſh, praiſe, or 
connive at the Delinquence. Poſterior Acceffion, is by Ratihabition, Ap» 
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robation, Praiſe; Gratificationy) Defence, or the Deliviqtons, in 
Tider to the Deiatuente\c:: alt chefs Auteſſions our Low, pr 62 


| As to the Queſtion thewy who. of theſe cooperants are oblicged!,, arid 
how far? - Firſt, Icis clear, thum where penfoartrummartredanN RT 0k6- 
ny alike , there all of them-are 1vable alike '3 but whether nv equity they be 
all lyable; i» Jolidam, or ww, > whole Reparationy 'it. is noe ſo cheae;) Px 
fitive Law hath made themalÞlyable , 7x jolizdem , for tht ceprefiimg fack 


concurrences, and that the injured be not put to the trouble of ſeeking in by 


arts, from the ſeveral Delinquents; yet Equity would rather laythe - 
_ of every Mans part upon himſelt ; and xSv> of his not ing a 
Solventor ſufhcrent,upon the reſt, making up with all the trouble of obtaining 
Reparation from many , by retounding the expences in obtaining thereof, 
and the labour and pams, and content of the injured, As to the Oblipation 
of Puniſhment, of many concurring Delinquents, if an Army, or a partof it 
ma Mutiny , all ſhoot at on Perſon, if he be killed, it would notbethought 
juſt, for that ones lifc, to take the lives of all ; and therefore, becauſe it car 
not be known whoſe Ball killed the man, it is accuſtomed ,, and not without 
good ground, by lot, to fingle out who are 10 ſuffer, and the reft are free; 
from whence it may be gathered, asin the Puniſhment, ſo in Reparation, fel+ 
low Delinquents, /ori criminis, are to concur in the Reparation, as they con- 
curred im the Adtion 3 though, as hath been ſaid, Poſitive Law doth well to 
make all lyable, is ſolrdnm ; yet fo, that the fatisfattion of one or more, libe- 
rats the reſt, Secondly, As to the Accetiory Delinquents , though Delin- 


Ne anecdote be numbered among them, yet ( as we lay ) he doeth, 


caufeth do 3 therefote ſuch are propper Efficients , though mediat 5 and 
therefore , no leſs lyable then Concurrents, 


Thirdly , Other Acceſforics,; :Ibeit by Poſttive Law, they are oftrices all, 
or many of them, made lyable', i ſolrdam; yet as we have faid of Ooncur- 

nes, a2 Equity they are Iyable ; but according to the influence they had in 
Co agemontin in theſe,the Obligation may be much more tothe Paniſh- 
ment, where the Will comesin to be conlidered with the Act,then in the Repa» 
ratioh, where the damnage(which is the outward and moreconſpicuousthing)is 
mainly conſidered; but in theſe we ſhall infiſt no further,but come tothe 
kgations by Delinquence , which are civilly cognofcible by our Cuſtome, 
according to their known Names and Titles 10 Law 3 which , though the 
do rather {ignifice the At or Actions, whereby ſuch Obligations are '—anbom 
or proſecute , then the Obligations themſcives , yet will they be (ufficient to 
hokd out both. 


6. Theſe are either general , having no particular Name or Defignation, 
and ſuch are purſued —_ the —_—_ i—_ of Damnage and Intereſt, 
which hath as many Branches and Specialities , as there can be valuable and 
reparable 5 befidestheſeof a ſpecial Name and Nature , which are 
chiefly theſe , Ailythment , Extortion, Circumvention, Spuilzie, Intruſion, 
EjeGion, Moleſtation, breach of Arreſtments, Deforcement, Contraveation. 


7. Aſlytliment, as it ſignifies the Reparation made, fo it infinuats the Ob- 
ligation to Repair Damnage ſuſtained by Slaughter, Mutilation, or other In- 
juries in the Members, or health of the Body 5 but it is chiefly purfued by 
the Wife, or Batrns,or neareft of Kin,of Parnies {lain. Inother cafes, jt is com- 
petent to the Party mutilat or hurt , or otherways prejudged by the Murie 
lation, 
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the mutilation;or hurt; and though the private Intereſt be only for Reparation 
of Damnage and loſs, yet our Cuſtome applyeth much of rhaty » whict'is p2nal 
therein to the Injured; and therefore , conſideration is had ofthe Ability and 
Eſtate of the Offender , and the Aiſythment is accordingly modified, all Cir- 
cumſtances being conſidered, and that either againſt the Principal Offender, 
or the Acceſſories : So was it found mm the purſuit, at the Inſtance of Patrick 
and Iſobel Greers , for the Aſlythment and Slaughter of their Brother againſt 
Thomas Horn Baxter, Nic. de ſiccariisy this Aion was fo favourable ', that it 
was ſuſtained , though there was no particular quantity of Damnage libelled, 
but the ſame referred to the Lords, Spot. Summonds and Libel; and though 
it was purſued by one of many Brethren, his part was decerned, reſerving the 
Right of the reſt, January 8. 1577, Ker contre 1 


Yea, it was ſuſtained, at theinſtance of ſome of the Kin,: though not of the 
neareſt degree, and though there were not ſome concurring of the ' four 
Branches of the flain, it is a futhcient proof in this Aion , it the Defender 
have taken Remiſhon, as was found in the caſe of Greer. And the like is ob- 
ſerved , January 25. 1611. Drew contra Home in Montroſe, where the Defen- 
der was not freed, 'though he had an acknowledgement under the Defunds 
hand, and that he was cauſe of the wound, and therefore quit the wrong. 
Aſſythment is a Priviledged Action, as recent Spulzie, Par. 1528. cap. 7. 


8. Extortion fignifies the A& of Force, or other mean of fear , whereby a4 
Perſon is compelled to do that , which. of their proper inclination , they 
would not have done. It doth alſo imply the Obligation of the Injurer to 
the Injured, to Repair his loſsand damnage by ſuch Ads; things ſo done, are 
ſaid to be done, 27 mrajori, or metns canja, by force or fear; deeds or obliga- 
tions extorted, are in their own nature and equity, efficacious, becauſethey 
have truely the conſent or-a& of the 'will , by which ſuch Rights are conſti- 
tute; and therefore, the Romans had no civil remeid intheir ancient Law 
for ſuch , till the Edit of the Pretor , quod metus canſa geſtum exas ratum non 
babebo, |, 1. ff. quod metus cauſa; but by that Edi, and the Cuſtome of this 
and other Nations, ſuch Deeds and Obligations, as are by forceand fear, are 
wade utterly void , though in equity , the effe&t almoſt would be the ſame; 
tor ſeing the Delinquence done by Extortion , oblieges to Reparation 3 if 
any ſhould be purſued upon an extorted Obligation, he would have the ex- 
ception of Compenfation upon the obliegement of Reparation , and ſo might 
allo by Action, obtain ſuch Obligation, or other Right to beanulled. 


This Edict was not Competentupon every force or fear , but ff, it behoy- 
ed tobe unlawful, L 3. 4. 1. ff. quod metxs cauſa. Secondly', Such as might 
befal a conſtant man, as of Lite; /.6, 7, 8, 9. fi 1.9. C. codex , or torment 
of the Body, 1. 4.C. eodem, or of bondage, & 8. 5. 1. f; eodew, or the loſs of 
Eſtate , /. 9. f. quod metss cauſe, or infamy or diſgrace, /. 8.4. 2, ff. eodem, or 
of bonds and priſon, /. 22. f. eodem: but only unlawful and private, and not 
publick Impritonment , /. 3. 4. r. |; codem, it wisnot Competent upon reve- 
rential feary l. 8. #. 1. 6. C. eodem : nor upon fear contracted upon / power, 
and dignity, 4. E 6. nor ofthreats, 1; 9. C. coders, except they wett from power- 
ful perſons, 0. 23.4.1, quod wetus cauſa, The eſſe of the Edit was, being 
purſued withina year , unle Reparation was made beforeSentence, the Par- 
ty was condemned m the quadruple, and the penalty was triple, and applyed 
to the Injured , and after the year ſimple Reparation, J. 14.4. 1. fe coders. 
Our Cuſtoms go much along with - courſe of the Civil Law in this, but 
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ſo, as not bound thereby , reſpe&ting moſt when the true Reciprocal Cauſe of 
the Obligation or Deel , is Force or Fear , not being vain or fooliſh Fear, 
And it iscompetentordinarily by way of Action, or ſometimes by exception, 
Spotſ. Exceptions , Tennants of Cockburnſ-path contra the Earl of Home, it wag 
eleided by a Judicial Ratification of the Deed upon Oath, July 4. 1642. Ag- 
aesGraham contra Anthony Balvaird.Extortion is more eafily ſuſtained in deeds of 
weaker perſons;and therefore,Extortion was found relevant to reduce aDiſpoſi- 
tion,by a facile weakperſon, who was apprehended by the purchaſer upon aCap- 
tion of a third , and detained by his Servants and Officers, and not by 
Meſſengers, and keeped latent in obſcure Houſes , and earried from Place to 
Place in the Night, till he ſubſcribed a Diſpoſition of his whole Eſtate , for 
a cauſe not near the third of its value, albeit there was produced a cancel- 
led minute to theſame effe& , with the Diſpoſition in queſtion , wherein the 
two Acorsofthe Force, were Witneſles inſert 3 butthe Diſponers name, nor 
no part of it was to be ſeen, but a lacerat place , asifit had been cancelled, 
without any anterior adminicle to aſtru& the truth ofit, ary 10. 1677, 
Sir Archibald Start of Caſtlemilk contra Sir John Whitefoord.and the Duke of 
Hamiltoun, Extortion falls moſtto be contraverted in deedsdone by Wives; 
and therefore, when the deed is extreamly to their prejudice, and to the be- 
hove oftheir Huſbands, it is preſumed as done, ex reverentiamaritali, Thus 
a Wifes Diſcharge of her whole Contra& , 'was found null, without alledg- 
ing any Compulſion, Farnery 9. 1623. Marſhel contra Marſhel : But ordina- 
rily , CKarital reverence is not ſufficient , though the Huſband were vir fe- 
70x, and was thereafter Divorced, Hope, Huſband and Wife , Hepburn corr- 
ira Naſmith, In the caſe of Wives Diſpolitions, or conſent totheir Huſbands 
Diſpoſition , it was found relevant to reduce the ſame, that the Wife, at 
the time of the ſubſcribing, before the Witneſles declared that ſhe was com- 
pelled , providing that a third party , a ſtranger to the Huſbands fault , were 
reſtored, Nicol. de his que vi , Lady Cockpen contra Laird of Conheath. It was 
alſo found relevant , to reduce a Wifes conſent to her Huſbands Diſpoſition 
becauſe,before he had beaten,menaced, and extruded her for not conſenting : 
Butin this caſe,it being alledged,that theWifeappeared well content at the ſub 
ſcription, Witneſſes were examined,þic inde ex officio for tryal of the truth June 
27.1632.Caſſie contra Fleming.But where a Huſband was proven to be,zir ferox, 
and that he did threaten hisWife to do the deed in queſtion,and that the appear- 
ed to the Witneſſes , unwilling the time of the ſubſcription, it was found re- 
levant, Jene 24. 1664. Woodhead contra Barbara Nairn. But a Wife ſubſcrib- 
ing her Huſbands Teſtament , containing proviſions prejudicial to her Cons 
tra& of Marriage, was not reponed, as having done it, ex reverentia maritali 
at her Huſbands deſire , who was moribundss, he having lien long fick, and 
ſhe having m_ within a year —_— . m_—_ _ Ls to her one 
ly Daughter, Jarwary 24. 1674. Marjory Mxrray and Michael Jaffray contra Ifo 
bet Adio, Uponthe hke ground, Extortion will be the _—_S ra 
ed, and ſuſtained in the deeds of the perſons, who are weak and infirm of 
Judgementor Courage , then of theſe who are Knowing and Confident, and 
more eaſily in Deeds and Obligations gratuitous and free, then in ſuch as are 
for an Onerous Cauſe , which will not eafily be anulled , unleſs manifeſt 
Leſion do appear , or that the compulſion be very evident. Yet the Reſigna* 
tion of the Earldome of Mortowz in the hands of King Jawes the fifth, was re- 
duced, becauſe the Refigner was then impriſoned by the King, without any 
viſible cauſe, and was diſcharged the ſame day he made the Refignation, Sin- 
clar, April, 12. 1543. Earl of Mortoun contra theQueen. Metss was ſuſtained 
to 
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to reduce a Bond granted by a party, becauſe he was taken by Gaption , be- 
ing fick, Jamary 22. 1657. Mr, Jobn Matr contre Stuart of $ ly. It was 
Iſo ſuſtained , to reduce a Bond, granted by two Sons, for freeing their Fa« 
ther » who was taken by a Caption, though the Charge was ſuſpehded , he 
being carryed to the hills , and Menaced on his Life , though the Sons got 
abatement, and ſo there appeared a Tranſattion , December 8. 1671, Memo 
contre Spalding and Farguberjon. 


. Circumvention ſignifieth the AF of Fraud , whereby a perſon is indus 
toa Deed or Obligatiqn by deceit , it is called dolus malns , and it muſt 
needs be the cauſe of the Obligation or Deed , and ſo not be known to the 
party induced , befire it can have any legal eftetz for he who knoweth 
the ſnare, cannotbeſaid to be inſhared, but to inſaare himſelf; and though 
deceit wereuſed, yet where it was not deceit that was the caule of the Obli- 
gation or Deed, but the parties proper motion, inclination, oran equivalent 
cauſe , Onerous, it infers not Circumvention 3 ſo neither doth errof, nor 
_ miſtake, thoughitbe the cauſe of the Obligationor Deed, and be very preju- 
dicial to the erring partyz and though if it had been fraudulently induced by 
the other party , it would have been ſufficient 3 yet not being ſo, thereis no 
Circumvention, and the Deed is valid, unleſs the error be in the Subſtantie 
ak of the deed , and then there is no true conſent , and the deed is null , as 
if one Married Sempronia, ſuppoſing ſhe were Mzvia ; the Marriage hathno 
further progreſs ( but by ſubſequentconſent ) and itis void 3 but If he Mar» 
ried Semproria , ſuppoſing her to bea Virgin, rich or well natured , which 
were the indudtives to hisconſent , though he be miſtak&n therein , ſeirig 
it is not in the Subſtantials, the Contract is valid, but if the error or miſtake, 
which gave the cauſe to the Contract, were by Machination , Proje&or In» 
deavour of any other then the party errant, it would be Circumvention, 4. 2; 
$.1.& 2. ff. de doli mali & metus exceptione , {that there is nothing more 
frequently to be adverted, then whether the errorÞe through the parties own 
Ault, or through the deceit of an other 3 and therefore errore lapſar and 
dolo circunwventus are diltin& defedts in deeds. 


10. The Roman Pretor , among other perpetual Edidts, did give this of 
fraud, que dolo malo fate eſe dicuntur , ſt de his-rebus alia aFio non erit , & 
| Juſta cauſa videbitur judicium dabo , I. 1.4. 1. ff. de dolo malo. This Edi& was 

competent, either by way of Aﬀtionor Exception , |. finali, ff. eodews ; and in 
hatred of Fraud, theſe who were condemned of this ation became infamoys, 
L. fe de his qui notantar infamia 5 and therefore, as the Edift expreſles it, it was 
not competent, if there was any other more favourable remeid : neither was 
it competent for a very ſmall ſum, not exceeding two Crowns, 1.9.4. finali, f. 
de dolo malo : neither was it competent to Children againſt their Parents, nor 
tothe Vulgar againſt theſe of conſular Dignity , nor to vile perſons, againſt 
thoſe of an orderly life, /. 11. codem. It wasalſo perſonal, and teached no 
further then the perſon commuting the Fraud , and not i# re#+ , reaching the 
thing , if lawfully it came to any other not partaking of the Fraud , dolus aw- 
thorts noz nocet ſucceſſori, |. 4. F. 27. C. de dolimali & metus exceptione niſt int caxd 
ſa lucrstiva Ibidem , fo that the deed done thereby , was not rendered null, as 
in Extortion. But Reparation given to the injured , tothe fingle valueonly, 
Infamy being a ſufficient penalxy, but according to the eſtimation, by theOa 
inlitexe, of the party injured, 4.18. f. coders, © tit. ff. & Cod. de in litem jurands, 


The Romans had alſo their a&io -— a &- quanti mino#fi, wheteby the 
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deceived might obtain, what damnage they had by the Fraid, or might there- 
by anull the bargain. And where Leſion was very great , Fraud was pre. 
ſumed ,: as when the price exceeded the double value of the Ware : but they 
did not confider ſmall differences betwixt the Ware and price , which would 
have raiſed multitudes of Debates, hurtful to Trade ,. the deſign whereof, is 
to gain 3 - and therefore, nothing to induce a moderate gain was queſtion. 
able: as when Merchants ſex out their Ware, or though they ſhotild falſely 
aſlert , it coſt them ſo much , and others had given them ſo much, or that 
the Ware was faſhionable or good 5 there was no civil remeid , unkeſs the 
damnage were conſiderable. In whichſenſe only it istrue , i comerciolicet de- 
cipere; becauſe, though it be not ſimply lawful , yet 1t1s againſt no Civil 
Law. Butthe Sophiſtication of Ware, or concealing of the inſufficiency there- 
of, washeld F once and Reparable, aFione redhibitoria ant quanti minoris. 


We have the more fully fummed up the Sentence of the Civil Law , in the 
matter of Fraud, becauſe it is moſt equitable and expedient 3 and therefore, 
is generally followed by our Cuſtome , which regardeth not inconfiderable 
damnages in Traffique , that it may be current and ſecure , for nothing is 
more prejudicial toTrade,then to be eaſily involved in pleas,which divertsMer- 
chantsfrom their Trade,and frequently marres their gain, and ſometiines their 
credit 3 therefore we allow not the quarrelling of Bargains upon prefum- 
ed Fraud, ex reipſe, although that which is bought be within the halt of the 
juſt price, if there be not ſophiſtication, or latent inſufficiency, which we ex- 
atly conſider, bgcaule it is deſtructive to Trade, Vide tit. 10. $. 14, & 15. 


IT. Fraud isnot to be preſumed, but muſt be proven, and is always com# 
Petent to be proven by the Oath or Write of the Party committing the Fraud, 
when the. queſtion is betwixt himſelfand the Party prejudged, whereby it may 
be proven , that he deſigited to deceive, or that he did ſuch Ads from 
whenceFraud is preſumed , which by his Oath he may qualifie, what he did, 
and why hedid it, and if there be a probable conſtruftion, that the deeds done 
were not to deceive, Fraud will not be' thence preſumed, and will hardly be 
prefumed in a perſon of intire Fame and honeſt Life, bug much more eaſily in 
theſe who have been found to Detraud, or are ſo reputed : And it being or- 
dinar for. Parties to alledge contrary or different Circumſtances, to infer or 
exclude Frand ; therefore the Lords do neither give the benefit or burden , 
of Probation to the one Party , but do ſtate the points of moment alledged, 
vf what others they think fit for clearing the truth , and allow either Party 
to prove, where their alledgeances are not contrary 3 and where they are 
contrary, . there are abſtract Queries ſtated, asto which, either Party' may ad- 
duce ſuchan equal number of Witneſles as is preſcribed, as whether a Write 
was read at theſigning, and what the condition of the Parties then were; for 
the not reading ofa Write at ſubſcribmg, will not alone infer Fraud, becauſe 
It might have been read before 3 yea , it was not ſuſtained to be proven by 
Witneſles, that a Write wasnot read at ſubſcribing , though there was great 
Leſion to'the ſubſcriber; in favours of his Curator , fine quo non, within fix 
Moneths after his Majority , ante redditas rationes. And that a Wodfet was 
cormmoned, ; yet the Write bore an irredeemable Diſpoſition , July 4. 1635. 
Laird of &M0»ymusk contra Laird Leſly. But theſe Circumſtances would have 
been certainly relevant by the Oath of Party, or Write, Neither was Wit- 
neſles admitted to prove Circumvention, incauſing a Teſtator give Warrand 
toa Nottar to ſubſcribe a Teſtament unread, of a Tenor, concrair to what 


the Teſtator expreſſed , Hope, Teſtament, nearcſt of Kin of the Lady _ 
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leith contre her Executors. Neither were Witneſſes admitted to prove the 
Fraud of a Debitor,rctiring a Bond from a Perſon, whoſe Name was only in 
truſt for another, to whom the Debitor had payed Annualrent, Fly 4. 1622. 
Barckley contra Cuningham. But where the deeds alledged can have no fair 
conſtrution,but do infer Fraud, Witnefles are recervable.as in a Collufion be. 
twixt a Creditor and Debitqr,whom the Creditor brought home from abroad, 
that he might prevent the diligence of an other Creditor, who had denunced 
that DebitorsLands to be Apprized,upon fixty days: but upon return of theDe- 
bitor, this Creditor denunced upon fifteen days, and fo did firſt Apprize : 
yet the firſt Denunciation and laſt Appryſing was preferred , Hope, de dolo, 
Sir Hendry Wardlaw contra Thomas Dalzel. And the Liferent Eſcheat of a Vaſ- 
fal was excluded , becauſe the Superior , upon whoſe Horning it fell , had 
taken payment of the Debt, and had not acquainted the Vaſflal that he was De» 
nunced, that he might have relaxed within the year, as was found in theſame 
caſe, 1bidew, Though this caſe and that of latent inſufficiency, be rather, /atz 
culpe que dolo equiparatur , for the difference betwixt dolus & lata culpa, 
is, that dole eſt magis evimi , and oftentimes by Poſitive As , and /ata cul- 
pa, is rather fadi, and oftentimes by Omiſiion of that which the Par- 
ty is oblj to ſhow. A Diſcharge was found null , as to an Afligney, to 
a Bond granted by one Brother to another , the Diſcharge being of the ſame 
date with the Bond, which could have nv conſtrucion, but that the Brother 
by afligning the Bond might deceive, December 4. 1665. Thomſon contra Hen- 

Jon, And a Diſcharge by a Son to his Father, of a Sum provided to him 
by his Contra& of Marriage , without fatisfaftion, But upon agreement be- 
twixtthe Father and the Son , the time of the Contra& , that the Sum in the 
Contra ſhould be Diſcharged gratis , was found fraudulent and null, asto 
the Sons Creditors, who Traded with him , even after the Diſcharge, Janna - 
ry 21. 1680. Iſobel Caddel contra John Raith. . And a Liferent by a Huſband 
tohis Wife , of his whole Eſtate, providing ſhe diſponed the half to the Chil- 
dren of the Marriage, was found fraudulent , as to that half, and the Credi- 
tors of the Huſband preferred to the Children therein , December 23. 1679. 
Joke Erskin contra Carnagies and Smith. But where the Liferent was but ſuit- 
able tothe Parties , a clauſe therein , thatſo much of it ſhould be applyed for 
the Aliment of the Children, that clauſe was got found fraudulent , in preju- 
dice ofthe Huſbands Creditors , but was ſuſtained to the Children , it flowing 
only from the Mother , November 16. 1668, Wat contra Ruſſel. 


12, Under Fraud, Simulation and Collufion are comprehended ;z . Simu- 
lation occurs mainly in two eaſes, in Diſpoſitions, reterta poſſeſſcone 3, 
for although the Diſpoſition be delivered , and that there be Inſtruments of 
delivery of the Goods Diſponed : yet if the natural Poſſeſſion be retained, 
the Diſpoſition is preſumed fimulat , and others affeRing the things diſponed 
by Legal Diligence, or by natural Poſſeſſion are preferred. 


Simulation in Gifts of Eſcheat and Liferent , are very frequent and eaſily 
preſumed, reterta poſſeſſrone,Vide Tit. 25, 4. 12. 


13. Colluſion occurs chiefly , when the Debitor or common Authour op- 
poſes ſome Creditors, and concurs with others, that theſe may attain the firſt 
compleat Diligences, which imports direct Fraud:or if he oppoſe one, though he 
do not concur with an other , but only not oppoſe that other , his oppo- 
fition is holden as Fraudulent. 

14. Fraud gives remeid by Reparation, to all that are damnified thereby, 
Cc againſt 
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againſt theActor ofthe Fraud, either by anulling of theContraG,or other deed 
elicit or induced by Fraud,or by making up the damnage ſuſtained by theFraud, 
atthe option of the injured , and fo Fraud was ſuſtained at the inſtance of a 
Seller, to anull a Bargain of fale of Wines, delivered to a Skipper, uponthe 
Buyers order 3 becauſe the time of that order, the Buyer knew himſelf to be 
inſolvent , which might appear by his Books : and though the Wines were 
Arreſted by a Creditor of the Rayers, in the Ship, anda Decreet for making 
forth-coming recovered;yet theWines were ordained tobe reſtored to the Sel- 
ler, December 22. 1680. Magnus Prince contra Peter Pallet, | 


15. Reparation of Fraud , is not only competent to the | Party des 
frauded , but alſo to his Creditors, or Afignays, for which the Ro- 
ns had apeculiar remeid , Per aFionem Paulianam, for anulling all deeds, 
in fraudem Creditorum : in imitation whereof, the Lords of Seffion made an 
Ad ofSederunt, in July, 1620. againſt unlawful Diſpoſitionsand Alienations, 
made by Dyvers and Bankrupts , which was Ratified by AR of Parliament, 
1621. cap. 18. By this A& of Sederunt , the Lords declare , that according 
tothe Power given tothem toſet down Orders for Adminiſtration of Juſtice, 
meaning to follow and pra&iſe the good and commendable Laws , Civil and 
Canon, made againſt Fraudful Aljenations, in prejudice of Creditors, againſt 
the Authorsand Partakers of ſuch Fraud,that they wil Decern all Alienations, 
Diſpoſitions, Afſſignations and Tranſlations,made by the debitorof any of his 
" Lands, Teinds,Reverſions,Aftions,Debts,orGoods whatſomever,to any conjun& 
and confident Perſon, withouttrue, juſt and neceſſary Cauſes, and without a 
juſt price, really payed, the ſame being done after contratting of lawful Debts, 
to have been from the beginning null, by way of Action or Exception, with- 
out further Declarator , bat prejudice to purchaſers of the Bankrupts Lands 
and Goods, for juſt and competent Prices, or in fatisfaQion of their lawful 
Debts, from the Interpoſed Perſons : But the Receiver of the Price from 
the Buyer , ſhall be holden to make it forthcoming to the Creditors : and 
it ſhall be ſufficient to prove by Write , or Oath of the Receiver of the Di(-' 
poſition from the Bankrupt, that the ſame was made without a true and juſt 
Cauſe,or that the Lands and Goodsbeing ſold by him that bought them from the 
Dyver, that the moſt part of the Price was converted , or to be converts 
ed to the Bankrupts profit and uſe - And in caſe the Bankrupt , or in- 
terpoſed Perſon, ſhall make any voluntar Payment , or Right to any Perſon, 
he ſhall be holden to wake the fame forthcoming to the Creditor, 
having uſed the firſt lawful Diligence, and he ſhall be preferred to the Con- 
creditor , who being poſterior to him in diligence, hath obtained payment 
by the partial favour of the Debitor , or his interpoſed Confident 3 and ſhall 
recover from the ſaid Creditor, what he hath ſo obtained : But what the in- 
terpcſed Perſon hath payed , or aſſigned to the Bankrupts lawful Creditor, 
before preferable diligence done by others,ſhall be allowed to.him.and he ſhall 
be lyable to make forthcoming the reſt of the price: Yea, the ſaids Bank- 
rupts , and interpoſed Perſons , and all others who ſhall give Counſel 
and Aſſiſtance, in deviſing and practizing the Fraud, ſhall be holden infa- 
mous, incapable of Honour, Dignity, or Office, or to be Witneſles, or Af- 
ſyzers, 

: This excellent Statute hath been cleared by Limitations and Extentions, in 
multitudes of Decifions, occurring ſince, relating to defrauding of Creditors, 
which being of the greateſt importance for Publick Good and Security. We 
ſhall diſtintly and in order, hold forth the ſeveral Cafes that have been de- 


cided in this matter. | 
Fuſ 
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Fir5# then, though the Statute be only in favours of anterior Creditors 
for anulling poſterior Deeds ; yet it is not cxclufive of other Remeids, for 
anulling Deeds done in defraud of Creditors , thcugh contracting after theſe 
Deeds, where Fraud m the deſign doth evidently appear, whereof we have 
now inſtanced ſeveral Deciſions. So a Bond granted by a Father to a Son; 
forisfamiliat , payable after the Fathers Death , was Reduced at the Inſtance 
of the Fathers poſterior Creditors, continuing Traffick with him ; Februa- 
ry 1669. Pott contra Pollock. And a Bond payable only by the granters 
Heir, if he had no Heir of hisown Body, was Reduced as Fraudulent, Jana. 
ry, 24. 1677. Blair of Ardblair contra Wilſon. And a Diſpoſition of Lands; 
purchaſed by a Merchant to his Son , was found Aﬀedable for the Debts of 
Merchants Strangers, who began to Trade with the Father before the DiC- 
poſition, and continued after , even as to the poſterior Debts, ſeing the Fa- 
ther continued ſtill to at as Proprictar, though by his Compt Book, it ap- 
peared he knew himſelf to be Infolvent > And though the Sons Infeftment 
was publick and Regiſtrat, which ſtranger Merchants were not oblieged to 
know, July 2. 1673. Street and Jackſon contra Maſon, Yea, an Infeftment 
by a Father to his eldeſt Son , an Infant was reduced at the Inſtance of po- 
ſterior Creditors his neighbours, where the SeaGng was Regiltrat, ſeirg the 
Regiſter was carried Out of the Countrey, and the Father continued to act, 
not as Liferenter, but as Proprietar, December 4. 1673. Reid of Bullochmyle 
contrq Reid of Daldillm. And generally, Latent Rights amongſt confident 
perſons, are reduceable by poſterior Creditors: But the Liferent of the whole 
Conqueſt of aMerchant, provided in aContraCtof Marriage to hisWife,being an 
ordinary Clauſe, was not found fraudulent , February 10. 1674. OMarior 
Graycontra the Son and Creditors of her Huſband; 


Secondly, though this Statute bears all Alienations, without Cauſe onerous; 
in prejudice of priorCreditors to be null,ab zitio,and without declaratorby ex« 
ception, or reply: Yet Cuſtome hath found this inconſiſtent with the nature 
of Infeftments , which cannot be reduced , till they be firſt produced , and- 
all theAuthors called, which cannot beby way of exception,but by a&ion,But a 
Diſpoſition of Moveables was found anullable by reply, November 18. 16659. 
Henderſon contra Henderſon. June 18. 1671. Bower contra Lady Couper. And 
likeways, a profitable Tack , February 6. 1662. Doftor Hay contra Marjory 
Jamiſon, Neither are the receivers of ſuch Alienations comptable for the 
profits, ab 7ritio, till they be put , 5» mala fide, by the purſuites of anterior 
Creditors , whoſe Rights they are not preſumed to know, till they be pro- 
duced , and found preferable. 


Thirdly, Though the Title of this Statute , and much of the Body of it be 
againſt the Alienations of Bankrupts , in prejudice of their Creditors : yet 
the Statutory part declares again{t all Alienations to any conjund or confi- 
dent perſon , without a juſt price , being in prejudice of anterior Creditors 
to be anulled , which hath always been extended , not only to Diſpoſitions 
of Bankrupts , made to confident perſons , but to any perſon without a com- 
petent price , or equivalent cauſe onerous 5 and therefore , ſuch gratuitous 
Deeds are reduceable by anterior Creditors, though the granter was notthen 
Bankrupt, as a broken Merchant flying : But it he were before, or did by 
theſe fraudulent Deeds become infolvent, Hope, Uſury, Pringle contra Ker. 
February 16. 1628. Kilgour contra Thomſon. January 17. 1632. Skeen contra 
Belſtoun, Yea, if thereby his Eſtate cannot aftord ready SatisfaQtion or Secu- 
rity , as being incumbred with _ Appryzings, or Adjudications, — | 
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the Reverſions may be equivalent to all his Debt : Yet anterior Creditors 
may -reduce gratuitous deeds done by fuch perions, being more fit that ante- 
rior Creditors ſhould be preferred , and the obtaiers of theſe gratuitous 
Rights ſhould be put ro recur upon the Reverfions, by their warrandice, Fe- 
bruary 10. 1665. Lady Craig contra Lord Lour, 


But there is nothing in this Statute , or by Cuſtome , to anull any gratuie 
tous deed in favours of Wives, Children or Strangers, if at the time of the 
granting and delivery thereof, the gramer had an Eſtate ſufficient for theſe, 
andall his Debts unaffe&ted by Appryzing, Adjudicatian,ar Arreſtment. Neither 
will Inhibition ſuffice, nor Apprizing, or Arrcſtment for ſmall Sums, to be a 
ground for this ReduQion. 

Competent proviſions to Wives or Huſbands, are not accompted gratui- 
tous, but onerous, ad ſuſtinenda onera Matrimonij , and for mutual Proviſi- 
ons : But if exorbitant , they will be lyable , 7 quantum locupletiores faGi, 
December 23. 1661. Dam Rachel Burnet contra Lepers. Neither are Proviſi- 
ons or Gifts to Children anullable by anterior Creditors , if the granter 
had then a viſible Eftate, ſufficient for theſe, and all his Debts, as was found 
in 2 proviſion by a Father to his Son, by his Contra of Marriage, though 
the Son received the Tocher, Jure 22. 1680. Grant of Cairnhanch Contra Grant 
of Elſhes. November 10. 1680. Mckel contra Jamiſon and Wilſon. Yea, the 
Portions of Children were not excluded by prior Creditors, their Father ha- 
ving then a ſufficient viſible Eſtate , though ex evertn, it proved inſufficient, 
by running on of Annuals, and Accumulations of Appryzings, December 11. 
1679. Creditors of Myſwall contra Children of Nuſwald June 30. 1675. Clerk 
contra Stuart and Williamſon. And fo a Diſpoſition by a Grand-Father to 
his Oye, was not annulled by Anterior Creditors , March 6. 1632, Laird 
of Grantounconira Ker. 


Foyrihly,, Though this Statute requires a juſt price , it did not anull a 
Diſpoſition, though a prior Creditor offered a greater price, it the price re- 
ceived was the ordinary Rate of the Countrey 3 and. though there was a 
perſonal Reverſion to the Diſponers eldeſt Sun only, Jazwary 16. 1677. Earl 
of Glencairn contra John Brishanes The like, where p_—_— had obtain- 
ed a prior minute of Sale, for a greater price; yet it did not reduce a poſte» 
rior Infeftment purchaſed, Lora fide, wa, a leſſer price, being compe- 
tent, July 18, 1677.Murray of Kilor contra Drummond of Machanie, 


Fifthly, Though the Statute mentions only the anulling of Diſpoſii- 
ons, @&*c. yet itis ordinarly extended to Bonds, or obliegements , where+ 
upon Appryzing, Adjudication , or Arreſtment follow. 


Sixthly , Though Diſpoſitions or other Rights be, foxe equivalent Cauſes 
Onerous : yet by the poſterior part of the Statute, they are accompted frau- 
dulent and reducible., if the Bankrupt , or the interpoled perſon in Truſt, 
do by. voluntar gratification, prefer one Creditor to another, who hath done 
more timeous and lawful diligence : where by, Bankrupt, is not-only-to 
be underſtood a notour Bankrupt, but any perſon inſolvent, or by the pre- 
terence becoming inſolvent , or who hath not a ſufficient viſible inaffected 
Eſtate , for his other Creditors. But where a Debitor of an intear Eſtate, 
pays his lawful Creditor, or ſatisfies him by Diſpoſitions, or Afſlignations, 
peither the Tenor nor Extention of the Statute reacheth, theſe Caſes; albeit 
there be inchoat and incompleat Diligence, at the Inſtance of other Creditors. 
Seventhly, 
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Seventhly,Where thatClauſe of the Statute bears the annulfing ofNxedsdone 
in gratification , or preference of one Creditor to another, who hath done 
more timeous Diligence by Inhibition, Hormng, Arreſtment, Compryzing, 
or other lawful mean, duly to affe& the Dyvers Lands, or Goods , or Price 
thereof; the meaning is,that when theſe Dihgences are not compleat, but In- 
choat, and the Creditor is, in carſ# diligentie 5 the Debitor or his Truftee, 
cannot prevent the courſe of that Diligence, by preferring another Creditor, 
doing les Diligence : For , if the meaning were , of Appryzing , per- 
fected by Infeftment , or Arreſtment , by Decreet , to make'forthcomng, 
there needed not this remeid 5 for theſe Diligences being complear, od 
exclude any other poſterior Diſpoſition or Diligence : Yea, Inhibition, if 
the Executions were compleat and Reypiftrat,would of it ſelfhe effe&ual to Re- 
duce,ex capite inhibitionis:But if theſeDiligences be only Inchoat, as if the Inhibi- 
tor had begun his Executianzbut had not compleatedit at all the Mercat Crofles 
requiſite, any Diſpoſition, Infeftment, or other real Right made roanother Cre- 
ditor, medio tempore,lefs vigilent, isanullable thereby, Decemther x5. 1665. and 
February 27. 1667, Mr. Fohn Eleis contra Keith and Wiſhart. Or if Lands 
be Denunced to be Appryzed, or Summonds of Adjudication be execute, 
Rights thereafter made to ather Creditors doing kfs Diligence , in curſ# &t;- 
gentie , with the firſt ,- are thereby reducible, although done before the De- 
creet of Appry ſing or Infeftment : But Inhibition, Appryfing, or Adjadica- 
tion Inchoat, haye no effe& as to. Moveable Rights , not being as the Statute 
requires, Diligences duely to affeft that ſubjett, Neither doth the laying on 
of Arreſtment affe& Heretable Rights', and ſo'cannot hinder the Debitar to 
Diſpone theſe to lawful Creditors , domg lefs Diligence * But Horning is a 
Diligence, relatirg both tothe Moveable Eſtate,” by fingle Eſcheat, and the 
Heretable Eſtate , by Liferent Eſcheat 5 and therefore , after the Charge 
of Horning it is «ffe@tual, February 12. 1675. Veachcontra the Executors of Ker 
and Pallat. Fuly 18, 1677. Murray of Kilor contra Drummond of Machany. 
January 25. 1681. Bathgate contra Bogil. Tt hathnor been yet cleared by pra- 
dice , if inſiſting in Proceſſes for conſtituting Debts , be comprehended un- 
der other lawful means , duely toalfect the Debitors Lands or Goods. 


But this Statute will not anall Diſpoſitions, or other Rights made in fa- 
vours of theſe perſons, who have uſed the moſt effeftual Diligence, ducly to 
affe&tthe Subje&,becauſe this prevents Expences,prejudicial both to the Debi- 
tor and Conecreditors, and is not contrary this Statute. 


Neither will Diſpoſitions, or other Rights for equiyalent Caufes One? 
rous, made to Creditors , be anulled , if not dane , zn curſi diligentie; but 
if the Con-creditor infift not in his Izchoat Diligence , till it be compleat, he 
hath not the benefit of the Statute, vigilantibus , non dormientibus jura ſubveni- 
unt , andtherefore, a Diſpoſition was not Reduced atthe Inſtance of a Cre< 
ditor , who had Appryzed Lefore the Diſpoſition , but for ſeveral years had 
neither obtained inf. fon , nor charged the Superior , February 8, 1681. 
John Neilſon contra Roſs of Pittendreich,But how long this negligence muſtbe to 


exclude it, mult nececſfarily be , in arbitrio judicts, 


But this Clauſe of the Statute will not anull Diſpoſitions made to buyers; 
for a juſt price payed , where the price was not an anterior Debt due to the 
buyer 5 for there, there is not preference of one Creditor to another, but 


- " 


a lawful Bargain in Commerce, where the buyer neither oh, nor can know 


-Inchoat Diligences , but only ſuch mo compleat and Regiſtrat , except in 
| the 
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the caſe where the Subje&t becomes Litigious , which is not to be extended 
to every diligence , in prejudice of Puchaſers of Lands, whereby Rights 
would become very uncertain , eſpecially when Irredeemable Rights are 
purchaſed 3 but againſt the purchaſing of Bonds, Annualrents, or Wodtets, 
it may be moreextended as in the formercaſe, February 8. 1681. Neilſon con. 
tra Roſs of Pittendreich. This Defence was alſo ſuſtained , that the Diſpoſi- 
tion was for a price payed , and for no anterior Debt. And in the former 
caſe, Bathgate contra Bugil ,, he Diſpoſition after Horning , though it was in 
the terms of ſale, was only anulled, becauſe it was granted for anterior 
Debts, due to the buyer. 


Fraud is no vitium reale, affe&ing the Subjet , but only the committer of 
the Fraud , and theſe who are partakers of the Fraud, as is clear by this Sta- 
tute , bearingan exception of lawful Purchaſers, not partakers of the Fraud. 
But where the Right purchaſed , hath evidence of Fraud in it ſelf, the Pur- 
chaſer, though for a juſt price payed, Is —_ of the. Fraud, and 
ſo may be excluded , as if the Right acquired bore, for love and favour : or 
if it be betwixt conjun@ perſons, the Purchaſer muſt inſtruc the Cauſe One- 
rousz as when the Right purchaſed was from one Brother to another , De« 
cember 28. 1679. Gordoun of Trequhen contra Ferguſon of Keroch. Janua- 
ry 24. 1680. Andrew Crawford contra James Ker. 


Eghtly, Though the manner of Probation by this Statute, be by the Oath of 
the Purchaſer , or Write : Yet the Narrative of ſuch Rights, being betwixt 
conjunt Perſons , albeit it bear Cauſes Onerous : muſt be other- 
ways aſtrufted, wherein Witneſſes, and other Exidences will be received, 
which is notonly ſuſtained, As to Diſpolitions by Parents to Children,but by 
Brothers and Siſters to Brothers, or to Good-Brothers and Good- Siſters : 
yet not to two perſons Marrying two Siſters, or two Brothers, where there 
is but affinitas offimitati : It hath alſo been extended to Uncle and Nephew, 
where other Circumſtances concurred, Jamary 18. 1678. Kinloch of Gourdy 
contra Mr. George Blair. December 18. 1673. Creditors of Tarſapy contra 
Laird of Kinfans. 

The like effe& is in Rights , acquired in m_ of Children in the Family, 
who have no viſible Eſtate, for theſe are held fraudulent, and may be affett- 
ed for the Fathers Debt , as hath been frequently decided. 


This Caſe only remains, whither a notour Bankrupt may prefer one Cre- 
ditor to another ,, though neither have done Diligence. The Tenor of the 
Statute favours the Negative , anaulling Alienations by Bankrupts, not 
being for an equivalent and neceſſar Cauſe 3 and therefore, it is not ſafe 
to purchaſe from ſuch, even by buying. 


16.Spuilzie is the taking away of Moveables without conſent of the Owner, 
or Order of Law,oblieging roReltitution of the things taken away, with all pcſ- 
ible profits,or Reparation thereof according to the eſtimation of the Injured, 
made by his juramentum in litem. T hus things Stollen or Robbed, though they 
might be Criminally purſued,as Theft or Robbery:Yet may they becivily pur- 
{uedas a Spwlzie. 
. Spuilzie, #murit [ahem realem, whereby the Goods may be recovered from 
Purchaſers, bona fide , November 21. 1677. James Key contra Leonard Carna- 
23 and others. Theprofit of things Sputlzied, are called violent profits ; be- 
cauſe they arenot ſuch ordinary profits, as the Perſons Spuilzicd uſed to __ 
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of the Goods , but ſuch as he might have made thereof; Where the things 
Spuilzied have profits, as Horſe, Oxen, or other Cattel, and Inſtruments, or 
other Tools; but Corns and the hke have no profits. The. violent profics 
of a Horſe Spuilzicd in Labouring time, was modified to five Shilling Scots, 
per diem, February 28. 1668, Lord Juſtice Clerk contra Home of Lenthil : but 
the modification depends much upon the violence , and attrocity of the 
Spuilzie. | | 
mo In Spuilzies, the Purſuer needs no other Title but Poſſeſſion , from 
whence, in Moveables a Right is preſumed 3 and. therefore , Spuilzie of 
Goods in Coffers was ſuſtained upon the Purſuers having the Keys, and the 
Defenders breaking up the Coffers , not being done by Parents .or Maſters, 
July 25. 1676. Rachel Maxwel contra Mr, Hugh Maxwel' and Marion Maxwel. 
A Relict in Poſſe(ſhion was admitted to a a Spuilzie of Corns, Sowen and 
Reaped by her Huſband , though not Comfirmed by her, Jaly 26. 1626. Ja- 
net Raft contra Spuilzies muſt be by anlawfl medling , or 
acceſſion thereto 3 and therefore, it was found relevantly Lybelled, that the 
Goods Spuilzied were immediatly received into the Defenders Houſe, Je- 
mary 26. 1628. Earl of Roxburgh contra Laird of Lugtour, The like was 
found , that it was Spuilzie in the caſe of acceffion 3 becauſe ' the Defender 
received the Spuilzied Goods, that night in his Byres, December 2. 1609: 

| contra Denniſtoun, Yet a Spuilzie was not ſuſtained againſta Perſon 
as acceſſory , who being charged by the Meſlenger, did Appryze the Goods: 
upon the Ground , though in other Solemnities the Poynding was illegal, 
for which he was not anſwerable , Hope , Spuilzie, Patrick Butter contra A- 
lexander Gordoun. But where thePurſuer tranſacted with one ofthe Parties 
ilty for good deed, all the reſt were freed, though he may freely paſs or 
orbear the Purſuit of any of them, June 20. 1611. Dowglas contra Leich and 
Jamiſon, Yea, Sums were proven payed by Witneſſes, which was found ſuf- 
ficient. The like found by a Diſcharge to one ofthe Parties , though it bore 
not Satisfaction, Hope, Spuilzie, Mr. Job Dowglas contra Young , though the 
Diſcharge did bear , but prejudice of the Spuilzie againſt the reſt, 

18. In Spuilzic, the Fat being proven or acknowledged, as to ſome par 
ticulars libelled , the Purſuers Oath will be admitted to prove the reſt of the 
Libel , though conſiſting - of divers Kinds of things, March 8. 1628. Brown 
contra Murray. 10 

19. Spuilzic 1s clided., if the Deed was warrantably done, at leaſt, hors 
fide , by a collourable Title, as by Cuſtome, and ſo the Spuilzie of a Horſe 
was elided, becauſe he was medled with, as being carrying Corn out of the 
Thitle to another Miln, according tothe Cuſtome of the Countrey, where- 
by the Horſe is forefaulted tothe Maſter of the Miln, and the Corn to the Mil- 
ler , Jamary 22. 1635. Menzies contra but not eleided by 
a Diipoſition of the Goods Libelled -, for relief , being medled with , brews 
manu, (cing Diſtreſs was notinſtruted, Jaly 19. 1633: Kirkwood contra Fer- 
guſon, ſo where there was. a Diſpoſition, and Inſtrument of Poſleflion, albeit 
the Diſpoſition was, 071m bonorum , and Poſleſſtion retained for two year, 
yet it was found ſufficient, contra ſpoliuwr,eſpecially,ſeing there was noviolence 
uſed in attaining real Poſleſſion of the Goods, January 29. 1662, Halbert Ir- 
ving contre Mccairtnay. And the Spuilzie of a Horſe was eleided, | becauſe the 
Purſuer having committed as ag and Slaughter, was taken by the De- 
fender with a Horſe , as being Bailzie of the Barrony where he. did it, Ja- 
mary 8. 1611. Fehn Baile contre Lord Torphicien, And a Spuilzie.of Corns 
was eleided by the Defenders n—_ in. Poſletſton of the Corns upon the 
| Dd 2 Ground 


104. Tule nib. 


Ground , whereupon the Corns were growing , Hope, , Elliot cont 
tra Lord Bucleuch, It was alſo eleided as to a Meſlenger, becauſe he Poynd- 
ed the Goods, Libelled by vertue of Letters of Poynding, directed againſt 
the Purſuer , unwarrantably raiſed , becauſe there was no concluſion 1n the 
Decreet againſt him, Merch 4. 1628. Scot contra Catharin Benky, The like, 
if the Defender meddle with Goods by a Title or Warrand-from any other 
Party to whom they belonged ; And though this be contrary the Libel , it 
will be ſuſluiene : And if either Party alledge Right,the moſt pregnant will be 
preferred : And'it was foundiufficient to: evite Spuilzie, becauſe the Defender 
bought the Horſe in queſtion from the Purſuers Son , who'had ridden up- 
onhim to ſeveral Mercats-,- as his own Horſe , by the ſpace of nineteen days, 
Nic. hic. . Roſs. contra Stuart. | 


20. The. ſecond exception in-Spuilzies, is volumar delivery , which was 
ſuſtained.,. though it ſeemed contrair the Libel, Spotſwood, Sputtzie, ' Margaret 
Canminghame contra Peter Mcculloch, Nic. do, i. bon. rapt. Ruſſel comtra Lord Roſs, 


21, The third exception againſt Spuilzie, 1s, that the Goods Libelled were 
lawfully Poynded , for though the Decreet , whereupon the Poynding was, 
ſhould be reduced for want-of formality 3 Yetit will not be a Spuilzre, un- 
les it proceeded,meala fide, or, ſpreta amboritate juditis.as when a Decreet pros 
ceeded ,. and was uſed after Advecation , -intimated to the Party , though 
the Inferiour Judge refuſed to receive, orrecord it. Judicially , or when the 
Debt contained in the Decreet , was throughly farishied before the Poynding, 
Spot}. Spuilzie, -.. contra Brown, ''Bat'the exception of Poynd- 
ing will be elided by this reply , thatithe Purſier offered the ſum Poynd- 

for ghe-time-of the Poynding, when the Poynded Goods were offered, 


22, The moſt ordinar-Reply againſt'Poynding ; 'is that the Goods were 
not- Poyndable, as being Pleugh Goods, which art not Poyndable the time 
of Pleughing the Ground , if there beany other Goods upon the Ground 
ſufficient for paying the Debt, according to the Att of Parliament , 1503. 
cap. 98. Nic. de. vi. bon.rapt. Hepburn contra: Biuning. And Moriſon contre For- 
dice. And-it was found ſufficient , that there were other Goods upon the 
Ground 5 without neceſlity to ulledge ;- that they were the Debitors proper 
Goods;or that theGoodsPoynded were then inLabour,being twoor: three days 
before.in:the.Pleugh, December 10. 163.” Gibſon totra Corſbie. ' Yea, Poynd- 
ing of Plough-goods was found a Spuilzic, being done in the ordinary time of 
Plowing; h the Goods were not/ yoked that year, becauſe of Froſt; 
June 7. 1678. Wood contraStuart. There s an other Reply againlt Poynd- 
Kg,that the Goods Poyuded were-not the Debitors ,, but an other offered to 
depone they were his,or that this offer was made by hisWarrand,or by his Ser- 
vant,burtit is'not en that this offer was made' by theſe who had'no dire&,or 
prefumedCommiliion, Jly6. 1666.CorbeticontaStirling.This offer-muſt be made 
before the ſblemnity ofPoynding be ended, but wds notfuſtained; being offered 
about an.hour after, to give ſummar ReſttutionJaly-9.167 5.;Cots contra Harper: 
But this Oath willnot exchude Probation,;that the Goods were the Debitors,ot 
anothers by way of declarator,that thereafter they might be affe&ed byPoynd- 
ing, butis only like an Oath'of Calumny;that #n Poſſeſporio hinders Poyncing. 


42 3. Thie laſt exceptionagainſt Spuilzie; is Reſtitution of the Goods Spuilzi- 
ed: within twenty four hours , re integra, it 'was allo eleided by Reſtitution 
of the Goods within fourty eight hours , 'they beg accepted; and keeped 
Dog 3% 0 by 
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by the purſuer , Nir, de. vi. bon, rept. Syw. coutre Ambroſt 3 but not eleidetl 
by Reſtitution within twenty four hours, not being re i»tegra, the Spuilzicd 
Horſe his back being broken by the Spailzier, Nic. Ibid. Robert Knows con- 
tra Joſeph Lermom : Neither eleided 'by Reſtitution within four orfivedays, 
before which , the purſuit was intented 3 and here the Spuilzjers Brother 
had taken away the Goods ſhortly after Reſtitution, Jaxwary £2. 1610; 


- contra F orreſter, 


* - 24. There is alſo a'comimon exception againſt Spuilzies upon preſcription 
of three years, they not being purlued within thar ſpace,after the committing 
thereof, and that by expreſs Statute, Par. 1579. cap. 51. But this preſcription 
is only againſt the Spuilzie as ſuch, ſothat it taketh away the Priviledge there- 
ofas to the violent profits , & juramentum in litem; yet may it thereafter 
be purſued, as wrongous intromiſſion , for , Reſtitution only z and if 
many be purſued, they are not lyable, im ſolidum, but equally, unlefsa great- 
er Intromiſſion ot ſome of them be proven , Janwary 17. 1668. 'CaptainStra- 
chen contra George Moriſon , which alſo is competent in many Caſes , where 
Spuilzie is eithernot ſaſtainable,or eleidable in its Atrocity,as aiSpuilzic, xn 
levis exceptioexcuſat a ſpolioand yertattion forReſtitution remainsAnd ſometimes 
the Spuilzie may be reſtricted thereto , if the Purſuer pleaſe, before /rtiſcor- 
teftatione, ſo to dbzor otherways he hath therefore a ſeveral aGtion , asif 
Spuilzie be purſued , and an exception of lawtul Poynding admitted to be 
proven, the Defender will be afloilzied from the Spuilzie, eyen though.the 
Decreet , whereupon the Poynding proceeded , be reduced for informality; 
and yet he will have a ſeveral ation for Reſtitution,. which may be alſo de- 
cerned in the Action of Spuilzie. But Spuilzie is not cleided by Maſters of the 
Ground,their bringing back theGoods of their Tennants,by vertue of their Hy- 
potheck,ex intervals, February 9.1675.Park contraCockburn ofRoſlin Neither was 
the Spuilzie of a Horſe cleided, becauſe he was found in the skaith, and was 
offered back within fourty eight hours , upon —_ of the skaith, unleſs 
he had been put in a Poind-fold, or ſafe place, having Water, Graſs, or Fod- 
der; And that by the Sentenceof a Judge the 'skaith had been eſtimate, 
and the Horſe Poynded therefore, Felrnary 10. 1676. Duncan contra Kids. 
December 2. 1679.Mr. John Beaton contra Home. $o ſpuilzie was not eleided 
upon alledging the Purſuer had Spuilzied, or recept as much of the Defenders 
Goods, by the A# 112. Par. 7. & A@ 16. Par. 10. King James 6. unlefs the 
Purſuer -had been a broken man.,and notoriousThief;of aClan who could not 
be reached by the ordinary courſe of Law , July 23. 1678. James Baird con- 
ire Parochioners of Five. 


25. Intruſion and Ejection, are Delinquences in Lands and Tmmoveables, 
as Spuilzie is in Moveables, and they differ in this, that Intruſion is the enter 
ing inPoſſeſion,beingfor the time void, without confent of theParties Interref. 

» or Ordet of Law - Burt Ejedtion , as its Etymor intimats , is notonly 
the unwarrantable entring in Lands, but the caſting out violently , of the 
then Poſleſlor : ia dhlochere is violence, in the other wrong, but no violence 
in theentry,though it be a violent detention : And in either caſe, the Injured 
mult be atleaſt repute inPoſlefſion:Bur as thePoſſeſlion muſt begin by forme bo- 
dily Act may be continued alone by the Act of the Mind, willing , or affe- 
ing the Poſſeſſion , which is cet or preſumed from Circumſtances ; 
for, if it be but a ſhort time ſince the Poſleflour did corporally poſſeſs, and 
nothing appear that he hath relinquiſhed his Poſſeſſion, or his Aﬀettion there- 
to ceaſed 3 then he is ſtill Poſletſor, and is fo preſumed, becauſe of his in- 


Ee tereſt ; 
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[tepeſt ; 'butfhis abſtinen&s Be rotal$ -VrIong, tbe Hip SR A, 
:as Keys, r keeping of Doprs'clol, -therithe Polk &holdert $48] < 
ed> And'\h& who entersÞy-a veal of HhnrableTHRNs Brio Intrudef! acid eth- 
not beE#trixded, TEENY | Fog. ving5 " HW Morefdt, 
chouphIreralion be faid'to be in the v6IdPoffefio",tifbrily merie3;astoror. - 
poral Poſkefidrithere being” (till a preſuitiedipofeſſts ”on thepart of thektt- 
jured:In other things, Intrufiqp andEjetion do in all things agret3EjeQtion muſt 
be purſued within three years,Pa.1579.cap.81.which extended tolntruhon by 
thoſe words oftheStatute; That Bjod& 3011 #4d#thers of faÞNature be purſutd v3thin 
whree years, - after committive thereof, Felony 2. 16160! Laird of Craighall contra 


-:26, \-Pjedtionis only competent tothe natural Poſſeffors ; ' Polling by 
themſclves, their Hinds and Cortarsz' *but not to ah' Heretor for Ejetion tf 
bib/Tennants/, unleſs the !Tennants coticur , November '26. 16267) | 6 
-:£57, 1 - cottra Bruce, "'Hope , Ejedtion', Murgeret Cinminohinethittra Peter 
Meeallach.” "Heniceit is; thatImruſion or 'BjeAion # Hot comifjittd; but by 
entering 1n-natural Poſſeflion ; or at lealt,” by ot Farting, or fri-purting of 
'Tennantsz': "For though Poſſeſfours myettitherr Maſters Poſſefftor: 4hd pay 
their Rents to another; this wil not infer againft"tHem Tnrrialffhh” or Eje- 
&ion : But in both theſe: caſes, there are other retheids in Law by remov- 
ing , or aGtion for' Mails and Duties, which' is competent 2g4th(t dntromet- 
ters: though Eje&tion and Intruſion preſerve by this Statute', *' yerit is on- 
_ ſuch, for taking away of its ſingular Priviledges, vis. theviolent pro- 

3 for though they be not purſued within three*years , yer they- are com- 
petent, being libelled , 'and reſtrited ''to Reſtiratton of PolF(tbn , and 
for the ordinary profits z * and in this they differ — which can. 
not be purſued but upon Warning fourty days preceding Why/ondey : But 
theſe maybe purſued at any time, without puns Poets 16. 1527. Wah 
ter. Hay conira Mark Ker. ' Spotſ. Eje&ion, James Manat contra James David 
jon. Joly 15." 1626, "Meiphedrick; contra Mclatflan, ' Yet” where the 
purſuers Tithe was orily an Aſfipriativh -to a years Tack"; '' though He 
reſtricted the Ejetion to thePoſleſlion \, 'xnd rhewrdimaty profits, the (ame 
was not ſuſtained, in reſpe& the years Tack was Ibnp before expited , wo 
was only ſuſtained for Damnage and Intereſt, in nor poſſeſſing fearsTa 
gurirg the time, and for the profits thereof during that year ,  Devember 17. 
1631. Lord Lowdown contri Laird of Capringtous,” ES&tionand Intruſion art 
founded, - eſpecialy upon Poſleffion , 'arid the Piitfier needs: hor Gifpute his 

Right , neither his Enteribg in Poſſeſſion; whichy thbugh tt 'were Vitious ; 
yet if it be continued by a conſiderable ſpace, and thePaſlctforr being then eje 
Qed , he will not be excluded , by alledging his entry was vitious , as if he 
hadentered in the vice of a Tennent , removed by the Defetidet: Yea, -af- 
ter the death of the Perſon Ejected , the:Aﬀtion was ſuſtained arthe inſtance 
of his appearand Heir, upon condition: he'Inteft himſelf before, Extratting Nz- 
cal. de heredibus, Blair contre Mathie. As allo EjeCtion wi foſtained ar the Fnſtance 
of Infants, whoſe Father died in Pofleſkon , and hat aw oldilafefttment, al- 
beit a Decreet of Removing was obtained againſt rhe Mother:, 'vhey not be- 
ing called; .nor was the EjeQer allowed , 3» hoc procefſu , to'dilfnitethe In* 
fants Right : But ſpotiatus was found inſtantly tobe reſtored/to/Pofleſfiori; 
February 19.1663.Scot contra Earl of Home: L en wo 


27s Ejection or Intruſion , are exchuded , by alledping the Purſuer reli 
quiſhed the Poſſeſſion, or did voluntarly Remove -efpecially, it he be the 


atrants Tennant,. Jaly 2. 1678. Laird of Inchbrakie tomtra | 
þ which 
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which niuſtbe proves by Write, '6# Oarh'of Party, if there be'h6 matters 6 
Fatt;from whence the De#Hiion oth eyidently appear,as trarifporting of thi 
Parties Ovbids; Jurt 29% 1634.Colldhel' Ruthven contre Gairy, - This was ally 
found prove! by Inſtrumett ," andthe Witneſſes ififert, thoughthe'Purſhzer 
LibelledVioknce;contrair to the Tnſtriiftient, Hope,Eje@tion,Chrmaghame contra 
Mccallochi' Ard allo foimd provert byjaRenuncidtion,attefted by an AR of the 
Defenders Qourt , hi other Circumſtances , Hope, EjeRion, * Laird of M- 
ayorush contra” his Tenrithts. The hke upon voluntary Removing and Re- 
nancing'mn the Purſuers Maſters Court, June I 1510. Brown contra | 
}-1...; 1itwiws-alfo foundprobableby Witneſfes, v7z. that the Keys were de- 
livered, though the Purſuer offered to prove Violence, Nicol. de v3. bon. rap. 
Howe contra: Dickſon. > And'it was elided by voluntar'Removitg, 'or'Renun- 
cing,after rhe Defenders entry. ButEjection was trot clided' by -a perfonal 
obliegemenr;to-Poſſe(s the Ejettor, or a Decreet Arbitral 3 ſeing the entry 
thereto:was not by order of Law, or conſent toPoflels, Spotf. Arbiter, 1o9a 
contra Scot. | Me | 


[ 


-.. Violent Profits.in Ejection and'Intrufion within Burgh , ateardinarly fus 
ſtained for the double Mail : But in Landward |) the violent Profits are ac- 
compted- by the quantity 'of the Seed \the Land can Sow , and the Tncreafe 
ſuch Land can Yield, deducing the Expences of Seed and Labonrage, and the 
ofits the ſums can yield which the'Land can hold, wherein -are compre- 
ended the-Calf, and Mitk' of Cows; and the Woot, Lamb,arid Milk ofSheep, 
deducing the Expences'of hirding. | | 


"I EjeRion and Intrufion , the Defender muſt find Caution for his violent 
Profits at the firſt term after Titiſcomeſtation; 'of otherways,Decrect is tobe 
given againſt him, Park 1594. cap."2 Y7. 


Succeeding in the View; is a kind of Intruſion, but becauſe it is ordinarly 
conſequent: upon Removing, it 1s ſpokento, Title Tutks. = . 


' 28. Moleſtation is the troubling of Poſſeſſion,” chiefly in and about March 
of Lands, whereby the Party Injurer is oblieged to refound the Da 
tothe Party injured 4 - and the Marches beg cognoſced, he will be decerns 
x to defiſt,. and ceaſe from troubling m timecoming , whereupon all Exe- 
cution Perſonal is competent. It is alſo competent when Poffefiton is troubled 
otherways:, and there is no ſpecial remeid at the HeretorsTnſtance , as upon 
taking away the Tennants Corns upon the Marches , November 3o. 1596. 
Laird of Dalgety contra theConſtable of Dundee:This is ordinatly a Mutnal a&ti= 
on,and Probation allowed #$zzc izde , for it is the fame with the Roman Atti- 
on finium regundorums and in caſe of further trouble , Lawborrows and 
Contraventions will be ſuſtained, after the Marches are cognoſted , which 
otherways can have no effe&t *while the Marches and Poſleffion are dubious. 
The Proceſswhereby Moleſtation is determined , is called a Cognition , the 
whole courſe whereof is clearly ordered, and fet down by the'Statute of Sef: 
fion*, ratified in Parl. 1587, cap. 42. whereby it is clear, that Moleſtations 
were of old decided by Sheriffs, Bailiffs of Regalities,and other Judges ordinar; 
where the Lands lay,by the determimation of an Afirze or Tnquelt of the beſt 
and worthieſtof the Countrey, andthey may be ſtil ſo purſued, but if before” 
the Seflion 3 the-Lords are nor to hear and determine the cauſe themſelves, 
but to remit the ſame to the Judges ordinar , or in caſe they be fuſpet , to 
name others, as Judges delegat for -_y A&, except only in thoſe Moleftati- 
e 2 ons 
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ons, which do concern the Lords of Seſſion , which are to be -heard-and de- 
termined before themſelves: The fajzd Judges ordivat, - or delegay, are firlt to 
hear Parties Debate , and to make Litj/conteſtation.,; and fo muchthEreof as s 
found probable by Witneſle , is to-be done by an.;lnquelſt , | the:awoſt part 
whereot is to be Landed-men, worth three hundred Merks of Rengand above, 
in the Paroch where the Lands lay, or failing them, wthe next adjacent Pa- 
roches, asis fully ſet forth in the faid Stature. Intheſe Cognitions; the Su. 
perior mult be called in all the dyets of Fr« cefs , Hope, cog. Calderwontra Pure 
veſs of Corfindie, And if the Cognition be purſued, by a Litcrenter, ;Orothers, 
the Heretor muſt be called , or otherways the Cognitien is null , 46:4. Lord 
Lothian contra Traquair. | Tr ". 
29. Breach of Arreſtment, and Deforcement, are by our Law and Cuſtome 
nall things Equiparat , both being violations of Legal Ads; and concerning 
both, 1c is Statute, Par. 1581. cap. 117. That breakersof Arreſtment, or the 
Deforcers of Poinding , orany other Legal Execution , thall Eſcheart all cheir 
whole Moveables, and the Party injured (hall be firſt payed of his D-bt and 
Damnages, for which he ſhall have ready Execution againſt the Injurer,which 
1s further extended ,Par.1592.cap, 150.T hat the one half of theEſckeat of the Move. 
ables ſhall belong to theParty Injured,if the executer of theProceſs,or Letters, be defore. 
ed or moleſtedinthe execution which et ſhal ſland as a valid execution, whichnuſt bend 
derſtood 1n executionsofjummonds,orC hargesof Horningthoagh the latter a&bemore 
favourable to the injured; yet being in his favour,he may makeuſeiof the'firlt, 
which wil infer a perſonal obliegement upon the Deforcer,or breaker of Arreſt= 
ment,to pay the Sumsdue tothe Injured,whereupon the Arreſtment,or Execu- 
tion did proceed, with the Damnage and Intereſt, July 25. 1633. Mitchel comtra 
Laws pad | Stzart.The like was found mn the Deforcemente ofa Caption;and thar 
the Purſuers having inſiſted Criminally,ed vinat /am publican, did not hinder 
him toinſiſt civilly for privat intereſt, December 13.167 2. Murray comra' French 
of Frenchland, which takes noplace wherethe Arreſtment is not for Debt, but 
upon contraverted Rights and Poſleſtion, which hinders not continuation of 
Poſleſtion, but only Innovation , as when Tennants continue to pay contra- 
verted Fermsto the former Poſleſſor, June 10. 1579. Kings Advocatand Kirk- 
aldy contra Tenants: Or the taking away Corn ſown upon contraverted 
Ground, the firſt year by the ſower, July 3o. «566. Seaton contra Tennan:s of 
William Foulis, Neither is it competent againſt any,, but thoſe to whoming- 
mation of the Arreſtment, or Citation thereon was made, lbid. February 1 574; 
Damſcn contra Bairdie, | uy 2 
\Deforcement of a Poynding was elided , becauſe the ſame was 
not done if lawful time of day , but before the Sun, but not elided be- 
cauſe the goods wereatteſted to pertam to another party, whoſe oath had been 
made thereon the time of the poinding; neither when keeped on the Ground for 
the Maſters Rent, by his Servants. ſeing they expreſtnot that cauſe, nor crav- 
cd not ſecurity therefore, fromthe Poynder, February 1. 1628. Lairdof Hal. 
kertoun contra Kadie and Grieves : Butt it had been exprefly forthe Rents 
reſting, it would not infer Detorcement, if ſuch weretruely reſting. - - Neither 
did refiſtance of poynding of Plough-Goods in Labouring time, where there 
were other Gouds ſufficient, infer Deforcement, February laſt, 1551. Abbot of 
Kilwinning contra Tennants : ſtopping of! poynding by the Maſterof theGround- 
or Landlord of an Houle, for that years Rent,infered not Deforcement, Decemr 
ber.-7. 1630. Dick contra Lands; or that he hindred entry, unle(s there were 
ſpecial Warrant in the Letters to make open Doors. : 


30. Contravention as it ſignihes any A& done againſt Lawborrows, (o it 
im- 


Reparation, log 
ymplys the Obligation of the Contraveeger and the perſonal Right , which 
the uſer of the Lawborrows hath thereby,and likewiſe the Action , by which 
tis purſued. For the uptaking of all, it muſt be conſidered what Lawbor- 
'towsare, whichthe word it ſelf infinuats tobe Caution , found to do nothing 
| "ut. by order of Law ; for a Burrow or Burgh in our ancient Language, is a 

urioner, and Lawborrows is Caution to keep the Law ; the reaſon here- 
of s , the ſafety and ſecurity of the people , who in equity have no more 

p the Reparation of the Damnage they ſuſtain through Delinquences, or 


FHepal Aﬀts : But toprevent ſuch, and terrifie evil doers, a greater penalty _ 


then Reparation is appointed , ateording to the Quality and Eſtzte of the In- 
Jurer Par. 1593. cap. 1667 The half of the Penalty is applzed to the Injured, and 
Wegther half is Publick, Par. 1581. cap. 117. By the Narrative of which Statute, 
it 1s clear, that before Lawborrows were granted, only for ſafety againlt bo. 
gily.barm, in the perſons of the Complainers ; yet for the reaſon therein ex- 
pretied , the ſame was extended , that the Complainers, their Wives, Bairns, 

ennants and Servants, ſhall be karmleſs and ſkhaithleſs in their Bodies, Lands, Tacks, 
Poſſeſſuons, Goods and Gear, and no ways moleitcd or troubled therein, by the perſons 
complained on, nor no others of their cauſing, ſending, hounding out reſſetting, com 
mand, aſſiſtance and ratihabition, whem they may Stop, or let, direfly or indiret- 
%  otherways then by order of Law, or Juſtice  Ey the ſame Statute it is allo evi- 
dent ,- that Lawborrows are granted upon the ſupplication of parties fearing 
harm, who without citing the other party, but making Faith upon their Com- 
pat have Letters of Horning,fummarly to Charge the party complained on, 

o find Caution, »t ſupra ; and if Caution be found, the AQtion of Contra- 
yention doth proceed upon, and conform to the At of Caution: but if obe- 
dience be not given, the Complainer may proceed to Denunciation or Cap- 
tion, 3 but the Contravention will proceed, though there be no Caution found, 
but only a Charge upon the Letters, without Denunciation, unleſs the Charge 
be ſuſpended, as uſes to be done, whenthe penalty charged for isexorbitant, 
and not conform to the act of Parliament , — 3. 1628, Fohn Semple con- 
tre Cunninghame, 


Contravention may proceed upon any Delinquence, according to the Te- 
nor of the A& of Caution, or Letters of Lawborrows, which , though very 
comprehenſive, yet is not extended to Acts done without Orcer of Law, be» 
ing matters of inconſiderable moment, asthe Tilling up of ſome Furrowsina 
March, the ſame being offered to be laid down , and the Damnage to be re- 
paired, Nic. hic, Nicolſon contra Hay, Neither is it ſuſtained upon any illegal 
deed, when the matter of Right was dubious , as in matters of Moleſtation, 
before the Cognition, or before that the Marches beclear, Sporſ. contravention, 
Laird of Balcaskie comra Florence Strang, 


Neither upon a deed doneby a colourableTitle,though afterward reduced, 
as entering in Poſſeſſion by a null Decreet, Hope, hic, George Moorhead contra 
Laird of Barskgb. Neither upon Paſturing upon Bounds contraverted, or 
where there wasno violence, nor unlawfulneſs in Paſturage,npon clear Marches, 
July 14.1626. Laird of Grange contra Lefly. Neither upon a deed of Spuilzie 
againſt the purſuers Tennant, not complaining, though theLawborrows bears, 
Men-tennants and Servants to be harmleſs, which was eſteemed , ftilns curie, 
ay” 28. 1632. Grant contra Grant, and February 9. 1633. Lindſay contra 

enniitosn. Neither was it ſuſtained upon Deeds done by the Defenders Ten- 
nants, withoutalledging Command or Ratihabition , unleſs the Deeds be ma- 
nifeſt, or known to their Maſters, as in —_ dayly, and cutting anothers 


Woods, 
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Woods, Fuly 9. 1611. Vaxns contra Laird of Balnagown. Neither upon Deeds 
done by Servants without Warrand, unleſs they be menial Seryants, ic, 
obhnGalbraith contra William Anderſon : Yet Contravention was ſuſtained, upoj 

urt done to the Purſuers ſervant , though he was then Rebel , being —_—_ 
wards relaxed, Hope, Horning, Brace of Clackmannan contra Bruce. It was 
ſo ſuſtained upon atrempts of injury, though there was no hurt, as a ſtroke 
on the Cloathes, and oneofferzo ſtrike with a Whinger, December 21, 160g, 
Creenyards contra Clackmannan. And allo upon a violent troubling the Pur. 
ſuer, without Order of Law, though without Damnage , Spot/. khic. Laird of 
Balcaskje contre Florence Strang. It is alſoſuſtained upona Delinquence, though 
there be another Adion competent therefore , as for Moleſtation , Nowveav- 
ber 29. 1609. Dundaſs contra Cuming of Ironſide : Or for violent Poſ. 
ſcſhon after Warning, Hope, de ationibus, Cuthbert Cunninghame contra | 

But if the other ordinar Aion was infifted in, and Decreer obtai 

Contravention alſo cannot be purſued, though the other were offered to be re- 
nounced, Hope, contro. Jehnſtoun contra Sir John Charters. 


Contravention was clided by granting a Fattory after the Deeds Lybelled 
to do the like , reſerving only Damnage and Intereſt, February, 19, 1633, 
Denniſtoun contra Lindjay. Contravention on ſeveral Deeds ſuſtained, ſeparge 
tins toties quoties : And againſt many Contraveeners, Contravecning in one 
A&; bur inſuch caſes rhe Lords will modifie and lefien the Penalty , within 
the Rate of the AF of Parliament, Novemb.29.160 1, Dundaſs contra Cuming of 
Ironſide. Nic. contro. Sir John Scot contra Barns, Contravention is not found 

urſuable beforeany inferiour Judge, otherways rheDecreet thereof will benull 

y exception , July 6.1611. Kennedy Taylzeor contra K ermedy of Garriehory : 
Yet it was ſuſtamed, where the matter was ſmall, and the parties poor, Margh 
12. 1622, Blair contra eMarſhel, In Contraventions,the Kings Advocat muſt 
concur forthe Kings Intereſt, but he cannot inſiſt alone, as when the private 
party hath diſcharged the Deeds, even afrer the intenting of thecauſe, Hope, 
cntro. Forreſt contra Malcolme Turnbul. 
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"SI'I7 Job , K O M Obligations Obediential , flowing 
> | from the Will of God S Order leads us 
over to Obligations Conventional, ariſing 
from the Will of Man, whereby our own 
Will tyeth us in that, wherein God hath 
left us free; for as Obligations Obedienti. 
al deſcend from the Principle of Obedi- 
FE me ence to God, and have their Riſe and 
SQY x] mY & WY; Reaſon from his SoveraignPower to Com- 
9, _- ' mand, and our abſolute obli t - 

Obey 3 ſo in his g racious 
the greateſt part, he hath left us "i he 
hath given power to none to exact , or 
compel us: Yet ſo as he hath giventhat 
liberty in our _ that we may give it up to others, or reſtrain and ing 
gage it, where oblieges us to performance, by mediation of our own 
will; yet ſuch Obligations , as to their Original , are Conventional , not 


Obediential, : 


Conventional Obligations do ariſe from our Will and Conſent 3 for as in 
the beginning hath been ſhown , the Will is the only Faculty conſtituting 
- hts, whether real or perſonal ; for it is the will of the owner , that natu- 

rally transferreth Right Fo om him to the acquirer : So in perſonal Ri hts, 
that freedom we have ol diſpoſal of our ſelves , our actions, and things which 


naturally is in us, is by our ingagement , placed m another, and ſo ingage» 
Gg ment. 
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ment is adiminution of freedom, and conſtituting of power in another, where? 
by he may reſtrain , or conſtrain to the doing or performing of that where. 
of we have given him power of cxaGtion, asin the Debitox, it. is the Nebitorg 
duty or neceſlity toperform z bur it is not every att af the will that raiſeth an 
Obligation, or power of exaCtion; and cherelipe, that it may appear, what 
act oft ts Obligatory, | apN 1 | Ty 


2. We mult diſtinguiſh three ads in the will, Deſere, Reſolution and lngagemrent; 
deſire is a tendency or inclination of the will towards its objett, and it is the 
firſt motion thereof, which is not ſufficient to conſtitute a Right neither is 
reſolution(which is a determinate purpoſe todo that which isdeſtred) etficaci- 
ous ; becauſe, whatſoever is reſolved or purpoſed , -may be without fault al. 
tered , unleſs by accident the matter be necetlar, or that the reſolution be 
holden forth to affure others - the alteration whereof , withour evident 

round, importeth levity and inconftancy, and ſoumerimes deceit and unfaith- 

Ineſs: but (till reſolution is but an aC of the will with it felf,as deliberation is 
of the underſtanding,aCting with it ſelf; and it is unqueſtionable, nothing can 
be oblieged to it ſelf , x 4 it be oblicged to God , or an other in relation 
to it ſelf; and therefore, ita party ſhould expreſs a reſolution, to giveunto, 
or beſtow uponan other any thing, though that reſolution related to the good 
'of an other; yet it is not Obligatory , nor can that other compel the reſol- 
ver to perform, though it were never ſo fully cleared , or confirmed by word 
or write. It was found, that a reſolutionexpreſt both by word and write, in 
favours of near reiations, did infer no Obligation, February 27.: 1673, Mr, 
John Kincaid contraMr. Alexander Dickson. Tt remaineth then, that the on! 
a& of the wilt, which is efficacious, is that , whereby the will conferreth or 
ſtateth a power of exaCtion in an other ,' and thereby becomes ingaged to that 
other to perform. , | 


3. Again, we muſt diftinguifh betwixt Promiſe, Pollicitation, or Offer; Pa- 
Aion and Contra ; the difference among(t which, is this, that the' Obligato- 
ry a& of the will, is ſometime abſclute and pure, and ſometime conditional, 
whevein the condition relates either unto the obligation it ſelf, orto the per- 
formance, ſuchare the ordinar conditional Obligations ; which, though they 
be. preſently - ( upon the granting thereof ) binding, and cannot be recalled; 
yt By are only to be performed , and have effect when the condition ſhall 
2484 ent., but when the condition is relating to the conſtituting ofthe Ob- 
ligation, then the very Obligation it ſelf is pendent, till the condition be pu- 
ified , and tillthenit is no Obligationz as when any offer or tender' is made, 
there 1s implyed a Condition, that before it become Obligatory , the partyto 
Whomit is offered, muſtaccept ; and therefore, an offer by a'Son , to paya 
Nebt due by his Mother, if it were made known to be accepted at ſuch a 
time., andin ſuch a place, found not Obligator after the M »thers death," un- 

eſs Rd been ſo-accepted , June 24.1664, Alexander” Allan comra Mr, John 
Collier. So then , an offer accepted is a Contra@, becauſe it is the deed: of 
two, the offcrer and accepter. , | P0000 


4. But a Promiſe isthat which is fimple and pure,and hath not implyed as a 
Candition.in its being the acceptance of another, in this Grotirs differeth,de jure 
belil.2, C.11.5, 14. holding,that acceptance is necefſar to every Conventional Oblt- 
gation in equity, without conſideration of poſitive Law ; and to prevent that obvi* 
- us objeion , that Promiſes aremade to Abfents, Infants, Idiots, or perſons 
not yet born , who cannot accept 3 and therefore , .fach Obligations ſhould 

ever 


Obligations Conventional. = 


ever be Revockable, till their acceptation , which in ſome ofthem can never 
be: he anſwereth, that the Civil Law withholdeth, that ſuch otters cannot be 
revocked, -until theſe be in ſuch capacity, as to acceps or refuſe; ' though pro- 
miſs now be commonly held Obligatory , the Canon Law having taken off 
the exception of the Civil Law , de nuds paFo; Itis true, if he w whole ta- 
vours they are made, accept not, they become void \, not by the Negative 
none acceptance, but by the contrair rejetion: for as the will ofthe Promil- 
er conſtitutes a Right in the other 3 fo the others will by renouncing, and 
rejecting that Right, avoids it, and. makes itret#ry, This allo quadrats with 
thenature ofa Right, which conſiſterh in a faculty or power , which may be 
in theſe , who exerce no act of will about it , nor know notot it, lo Intaats 
truely have right as well as men, though they do not know, nor Cannot ex+ 
erce it themſelves: Promiſes with us are not probable by Witneſs , though 
within an hundred Pounds , July 3, 1668. Fames Donaldſon contra Harrower, 
February 9.167 2.William |Vood contra Thomas Robertſon. The like was tound 
of a Promiſe ingaging for a Party , who bought Goods, not being a partner 
in the bargainz for promiſes , when parts of bargains about Moveables,” are 
probable by Witnetles, Jae 19. 1572. John Denar contra Thomas Brown. 


5. It is likewiſe the opinion of Molina, cap. 263. and it quadrats to cur Cu- 
ſtomes 3 that when parties Contrat , it there be any Article in favour 
of a third party, at anytime , & jus queſitum tertio, it cannot be recalled by 
both the ContraGters, but he may compel either of them to exhibite theCon- 
tra , and thereupon the ablieged-may be compelled to pertorm. So a Pro- 
miſe, though gratuitous, made in favours ota third party , that party, albeit 
not preſent, nor accepting, was found to have Right thereby, Novegeber 25. 
1609. Achinmontie contra Hgy. Promiſes dependent upon acceptance, may 
either be made by way of offer , or when the promiſe requires ſome things to 
to be done on the part of him. to whom itismade, not as a condition annex« 
ed only. to the performance , for then the promiſe 1s preſently Obligatory, 
though the Effect be ſuſpended , till the conditionexiſt 3 but if the conditi- 
on be ſo meant, or expreſt, that it muſt preceed the Obligation it ſelf, as in 
mutual ContraQts , the one party ſubſcribing , is not oblieged untill the other 
alſo ſubſcribe, or that the other partie accept or conſent. And fo a Contra&t 
being Regiſtcat, was found orderly proceeded , though he who Regiſtrated 
it had not ſubſcribed, ſeing at the diſcuſſing he did ſummarly conſent to the 
Regiſtration thereof —— himſelf , February 9. 1627. Mcduff contra M*cul- 
loch. Hence is our vulgar diſtintion betwixt Obligations and Contracts, the 
former being only where the Obligation is +22; on the one part; the other 
where the Obligation is 4»=»ap4, an Obligation on both parts 


6. PaJum, ora Pattion, in the Law is defined, duorum pluriumve in iden 
Placitum conſenſus atq; conventio , |. 1. ff. de padis , itis the conſent of twoor 
more parties, to ſome things to be performed by either of them ; for it isnot 
a conſent in their opinions , but a conſent in their wills, to obliege any of 
them 3 and it is much to be conſidered , whether the conſent be given , ani- 
20 obligandi, to obliege , for the fame words will ſometime be interpret as 
obligator, and ſometimes not according to the circumſtances, as if it be jeſting« 
ly or merrily expreſt,whatſoever the words be, there is no obligation 3 becauſe 
thereby it appears there is no nnnd to obJiege 3 or if the words be in Afairs, 
or Negotiations, they are interpret obligator, though they expreſs no obliga- 
tion but a Futurition, which otherways would import no more then a reſolu- 
tion , as Titins is togive Mevins an hundred Crowns in any matterof Negoti.” 
Gg 2 ation, 
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ation , would be obligator z but otherways would be no more, but an ex- 
preſſion of Titz#s his purpoſe, ſotodo; yet becauſe it ismward and unknown, 
it-muſt be taken by the words or other ſigns , ſo ifthe words be clearly oblie 
gator and ſerious, no pretence, that there was no purpole toobliege, will take 
place , if the promiſe be pendent upon acceptation, and no more then an of+ 
fer, it is imperfeR and ambulatory , and in the power of the offerer, till ac- 
ceptacne , andif he died befgre acceptance , 1t is revocked as a Commilii- 
on or Mandat, which neceffarly imports acceptance , expires by the Manda- 
tors death, worte mandatoris perit mandatum , (o acceptance cannot beby any 
third party, unleſs he have Warrand for that effe&t ; and ſoifa promiſe be made 
by one to another , in favour of a third , importing the acceptance of that 
third, it is pendent and revockable by theſe contratters, till the third accept. 


7. The Romany, that they might have clear proof of Pactions and Agree- 
ments, would ſecond none with their civil Authority , but ſuch as had a ſo- 
lemnity of words, by way of ſtipulation , whereby the one party going be- 
fore, by an Interrogation , other party cloſed by an anſwer contorm, 
which was bothclear to the Parties and Witneſs; or otherways, unleſs there 
were the intervention of ſome deed, or thing befide the conſent , or that 
It were a Contra&t allowed of the Law , or ſuch other paction as it ſpecially 
confirmeth z without all which, it was called nndum pacum inefficax ad agen- 
dum. We (hall not infiſt in theſe , becauſe the common Cultome of Nati- 
ons hath refiled therefrom, following rather the Canon Law, by which every 
pation produceth ation, ozrme verbum de vore fideli cadit in debitam, C.1. + 3, 
de paifis, And foobſerveth Guidilinus, de jure, Nov.l. 3. cap. 5. $.ult. and Cor- 
vinus de pais, we have a ſpecial Statute of Seffion, November 27. 1592, 
acknowledging all pafions and promiſes as effeFual: $0 it hath been ever decid- 
edſince, Jarwary 14. 1631. Sharp contra Sharp. 

8.And evenpadum corvinum de hereditate viventis,is found binding,though a- 
mong the moſt odious, Ju[y6.16 30.Mr.ames Aikenhead contraBothwel.But,paGun 
de quota litis, whether it bea naked Pactian orPromiſe,or a mutual ContraGtis re- 
jetted both by the Eivil Law andour Cuſtome, whereby Advocats, in place of 
theirHonorary,take a ſhare of the profit of the Plea,to prevent the ſtirring up, 
and too much eagerneſs in Pleas, which was extended toan Agent or Writer, 
if he had made ſuch a PaQtion before , or during the Plea , but not after all 
Plea was ended, having given Bond to an appearand Heir, to denude him- 
ſelf of a . Right he had acquired for Sums of Money , getting his expenſes, 
anda fourth part for his pains and hazard, February 24. 1675. Catharine Home 
contra Mr. Archibald Nisbit Writer. Yea, an Advocat taking Aſlignation to 
a part ofa Plea, it was found, paum de quota litis, and Proceſs was thereby 
excluded, though proponed by the Debitor,. and not by the party with whom 
the Paction was made, but it was not found probable by that parties Oath alone, 
as being but oneWitnels, June2 3.1680. Edward Ruthven contraMr William|Veir, 


Pactions for Money played , or other Prize played at Games of Fortoun, 
ſuch as Cards, Dice, e*c. found valid as to the Debitor, but the excreſs to 
be conſigned for the uſe of the poor,it it exceed an hundred Merk, by the A& 
of Par. 1621. cap. 14. Newvember 12.1668, Patrick Park contra Nicol Somer- 
vel. Inſtead of the remeids of Stipulation , the inconvemiences that rejected 
naked Paction among the Romans, are remeided with us by this means. 


9. Firſt , It the matter be of great Moment , and which requireth to its 


perfe&ion, ſolemnity im Write 3 all ſuch Agreements, Promiſes and Pactions 
are 


Obligations (Conventional, _ 
- are accounted imperfe&, andnot Obligator, untill Write be ſubſcribed, fach 
as Diſpoſitions of Lands , and Heretable Rigtits, Tacks, Rentals, and Afſlig. 
nations to Writs, &c. In all which , there is locus penitentic, even after x 2 
' agreement, and either party may reſile till the Write be ſubſcribed and deli- 
vered. It wasſo found , though the buyer by a miſſive Letter, wrote, that 
he thought he would not beable to furniſhthe Money, bur that he would not 
paſs from the communing , ſeing there was no minute nor obligation others 
ways, January 20. 1563. Sir Robert Montgomery of Skermorly contra Foha Browy, 
So was it alſo found, that a Cautioner ſubſcribing a Bond, might refile before 
it was delivered by him, though it was ſubſcribed, and delivered by the Prins 
cipal and other Cautjoners before , March 5. 1628. Megil contra Thenilſtoun, 
e like of a Diſpoſition ſubſcribed , and left in the Writers hand to frame a 
Charter by,and a promiſe made after to abide by it,ſcing there was no delive- 
ry tothe party, nor to the Writer to be given to him, 

Laird of Innerleith contra Byres, The like of a bargain of Land, 
agteed upon by Word , ſome things being done by the buyer m contempla- 
tionthereof, being reſtored, Oober 5. 1628. Oliphant contra Monorgan, The 
like in a Tack for years , which was found to endure but one year, though 
the Tackſ-man was thereby in Poſleſſion, Jarnary 24. 1630. Lowry contra Ker, 
July 16. 1636. Keith contra his Tennents. Yet a verbal Tack for a year, 
found not to be paſt from, ſeing the Tennant was thereby in Poſſeſſion , and 
had been warned, Hope, Proceſs, Jobn Adamſon contra John Fullartoun, Neither 
was it found competent to paſs from a verbal Renta], where the Graſloun 
was payed , Nicol. de migreando, Angus contra Mckie. Neither to paſs from a 
Rental delivered to the Chamberlain, to be given to the Tennants upon pay- 
ment of the Grafſoums, in ſo far as concerned theſe Tennants, who had pays 
ed a part of their Graſſoums, Nic. Removing, Eglintour contra his Tennants, 
Neither was place found to refile from a Tranſaction verbal, ſeing a confide. 
rable part ofthe Soum Tranſadted for, was ſatisfied, February 25.1679. Kin 
Advocat contra Earl of Nithiſdale. Neither is there locus penitentie in paftis 
liberatoriis , where any Right is paſt from or reſtricted, and no new Right to 
' be made, December 5.1661. Helen Hepburn contra Sir James Hamiltonn of Or- 
bif/oun. The like in reſtrictingan Annualrent, to a part of Lands affected 
therewith, February 8. 1666. Ker contra Hunter , locus penitentie was found 
competent to a defender , who produced a Right granted by the Charger, 
with a blank Afſſignation to inſtruc compenſation , which he got up before it 
was dclivered to the Charger, orany Decreetthereon 3 and no minut of the 
Decreet being extant , the ſuſpender was found , iz tuto, to make ufe of the 
Right compenſed on, December 9. 1674. Lord Balmerino contra the Tennants 
of Northberwick, and Creditors of Sir William Dick, Yea, locus pezitentie, 
was found competent to refile from a bargain, which might have been valid 
without Write, becauſe it was expreſly agreed to be redacted in Write, Ja- 
mary 12. 1676. Robert Campbel contra Robert Dowglas. The other remedy 
we have in ſtead of Stipulation , is that by a Statute of Par. 1579. cap. 80. 
all Writes of great importance, are to be ſubſcribed by the party, or by two 
Nottars and four Witneſles , wherein cuſtgme hath interpret matters of im- 
porrance to be that which exceeds an hundred Pound Scots, and it is fo far 
extended, that in matters where Writes may , and uſes to be adhibit, pro- 
bation is not admitted by Witnelles, but only by Oath of party or Write; 
by theſe remeids very neceſlarly mitroduced, the inconveniencies forefaid are 
ſufficiently caveat. 


10. But to inquire whether Promiſes or naked Paction, arc morally Obli. 
Hh gatory 
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gatory by the Law of Nature , few do F\- hai yet Conan, h 8-C. 6. l 
5. C. 9. tioldeth, that Promiſcs or naked PaCtions, wherethere is no equiva, 
lent Cauſe Onerous interveening , do morally prodace no Obligation or Ati 
on, though in congruity or decency, It befit to perfotm, leaft1t be an argy- 
ment of Levity, againſt which, there is not only the Teſtimony of the Canon 
Law, whichinfinuats an anterior Reaſon to its own poſition 3 bur alſo rhe Ci. 
vil Law L.1.f.de pa#is , there is nothing ſo congruous to humane truſt, as to 
rform what is agreed among them 3 and the Edit, de conStituta pecunia, 
faith, it is fuitable to natural Equity , and faith farther , that he is debitor by the 
Law of Nature, who muit pay by the Law of Nations , whoſe faith we have 
followed, 1. cumamplins, ff. de regults juris, but eſpecially, this 1s confirm- 
ed by the Law of God , Prov. 6, 1. If thou be ſurety for a friend , if thou haſt 
firicken thy hand with a ſtranger, thou art taken with the words of thy month, and 
the performaiice of words is acknowledged, « part of Gods righteouſneſs, Nee. 
kemiah g. verſ.:8, Hebrews 10. verſ, 23. where it is acknowledged a part of 
Gods faithfulneſs, And it Promiſes were not morally oblieging, they could 
have no effe&t, but by Poſitive Law ( which is no more it (elf then a pub- 
lick Paftion , laborans eodem morlo) and then all PaCtions and Agreements 
among Nations would be incffeQual, and all Commerce and Society among 
men ſhould be deſtroyed , Paftions, ContraQts, Covenants and Agreements, 
are $ynonimons Terms, both in themſelves , and according to the recent Cua 
ſtomes of this and other Nations ; ſo that it will be unnccellar to trace the 
many ſubrilties and differences amongſt Pattions and Contracts in the Ro- 
man Law. | 


II, This much only in a word , their Contracts were of four kinds, ei- 
ther perfefted by Things, Words, Write, or ſole conſent. ContraQtsby in- 
tervention of. things , remain naked PaQions, ineffeCtual, until ſomething be 
given or done by either party-to other 3 ſuch are all theſe Contrats, which 
are called innominat, which have not a ſpecial Name and Nature, acknow- 
tedged in the Law 3 and therefore, obhiege not by ſole conſent, but the 
grving or doing of the one party only, obliegeth the other , as Permutation, 
Excambion , or Exchange , when cither a thing 1s given for another, or a 
thing is given for a Deed, Work, or Uſe, or one Deed or Work is done for 
another, forthe which, the Law hath no fpecial Name; and therefore, names 
them, 'dowt des, do ut facias, facio ut facias. 


Amongſt real Contracts , the Law numbereth zz#tuum and commodatum, 
(for which ,, we have but the one name of Loan) Depoſitation or Cuſtody, 
Pigmus or Pledge, of which anone. 


. -» Contracts perfefted by words are ſtipulations , which being wholly out of 
uſe, we ſhall fay no more of them , then that before is hinted. The third 
kind of Contracts is theſe , which have their force by Write 3 and there- 
fore, are called, Chyrographa, The hand Write , or Subſcription of the De- 
bitor, by which , he acknowledges the receipe of ſo much Money , either in 
borrowing , or Tocher, and accordingly is obheged to pay at hisday, orat 
the diſſolution of the Marriage ; theſe Writes for the ſpace of two years af- 
ter their date and delivery, do not prove the recept of the Money, as tney 
expreſs; but during that time , if the Creditor purſue thereupon , he mult 
prove the delivery of the Money 5 and the Law preſumes , that the Write 
wasgiven, ſpe mmerandepecunie, upon hope of delivery of the Money, but 

after the two years, it preſumes the Money ro be delivered ; and there- 

| fore 
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- fore, then the Write is Prolittive, and is the cauſe of the Obligation; whe- 


ther the Money was delivered or not , after which , the Debitor could not 
prove. the not delivery of the Money, even by the Oathof the Creditor, /. 7 
comraGibus, ff. de non numerata pecunta, but thisis alſo changed wich us, and 
with the —_— Nations, as baldimins teſtificth, ad titulam, Juſt. de lit. 
oblig.. - And Beetins, de confuetndine, tit. de juriſdic. And: Rebuffus, ad proe 
amnm., conſt. Reg. gloſs. 5. num. 59. So now the Cultome1s, that the Write 
s not the Subſtance ot.the Obligation , but is only a Probation of the Pro- 
miſe 3 though in ſome caſe it be a necetlar ſolemnity, till which, the partes 
may refile, as hath been formerly ſhowen : But the Write being ſubſcribed 
and delivered, proves from its date , and is valide, unleſs it be improven, 
yet ſo, as it admitteth contrair Probation by the Creditors Oath or Write, 
though the Write bear the numeration of Money , and do exprelly renounce 
the exception of not numerate Money. 


- The laſtkind of Contradts are theſe, which are by fole conſent , as are 
the Contracts of Sale, Location, or Hyring , Society, and Mandat or Com- 
miſlion 3 but not only now theſe , but all other Promiſes and Pa@ions are 
valide Contratts, by fole conſent, except where Write is requilite , as is be- 
fore expreſled, - and this conſent may be either exprets by Word , Write, or 
Fat, by doing Deeds importirg conſent , which therefure is called Homo- 
logation , whereof acceptance of any Right is .a ſpecial kivd , and it takes 
place in many caſes, bur it cannot rake place unlcls it be proven , or preſum- 
ed that the Homologator knew the Rightz and therefore , a Bond drawen 
in name of ſeveral Apprizers, to communicate their Rights , and ſubſcribed 
by ſome , found not Homologat by one who ſubſcribed not, ſeing it appear- 
ed not that he knew thereof, though de fa#o, he concurred in purfuits with 
theſe Apprizers to exclude other Rights, July 6. 1661. Telfair contra Maxtour 
and Cunninghame. Neither doth Homologation take place, where the Deed 
done may be attribute to another cauſe, and fo poſlefiing Lands , whereof 


there wasan Infeftment granted, in fatisfattion of a Wites Contract, was not 
" Inferred,where ſhe was appearand Heir to another perſon Infeft, December 12. 


1665, Chriſtian Barns contra Heliw Toung. But ſuch an Infeftment was found 
Homologat by ſeven years Poſlettion , and ſetting ſeveral Tacks, as Liferen- 
ter, though there was a general obliegement to Infeft the Wife in Lands of 
ſuch a value, none being expreſt, though it was not inſtructed that the war- 
rand of the Sealing was ever known to che woman , and only generally men- 
tioned in the Band, but her knowledge was preſumed after ſo many Ad, 
November 14, 1665. Barbara Shein and Mr. David Thores contra Sir Andrew 
Ramſay, Neither was a Debt found Homologate by payment on a Decreet, 
being pronounced by the Ezgliſb Officers , before Law was patent , Jaly 24, 
1661. Jack contra Fiddes, Nenber doth payment of one Article of a Decret 
Arbitral, Homologate others of a different Nature, November 22.1662, Pringle 
contra Dune. Homologation of a Fathers Legacy,as to his Children, was infer- 
red by his Relids Confirming the Teſtament without Proteſtation , not to 
aprove that Legacy, February 19. 1663. Beſſie Muir contra Jean Stirling, But 
where a Relict in the Confirmation, - Protelted not to prejudge her own Right, 
by a proviſion contained in the Teſtament , in favours of her Daughter, it 
wasnot found to Homologate the ſame, July 12.1671. Marjory Murray con- 
tra Iſobel Marrey. Homologation ct a Fewars Right, not interred by accep- 
tance of two years Duty , after ccclarator of the mullity, further then that 
no more could be demanded for theſe ewo years, FJure 6. 1666. Earl of 
Caſſils contra Sir Andrew Agnew, . Neither did the payment of ſome years Ah- 
Hh 2 nualrent 


120 Title tenth; 


nualrent Homologat a Decret of Poinding. the Ground , as being an Act ne- 
cellary to ſhun Poinding of the Tennants, February g. 1672. Cockburn of Pil- 
toun contra Halyburtoun and Burnet, Neither did a Miniſters receiving a Tack 
Duty of Teinds , hinder him to reduce the Tack thereafter, as being with- 
out conſent of the Patron , February 27. 1668, Mr. William Chalmer contre 
Wood of Balbegno. Neither did the payment of Annualrent after Majority, 
by a Minor Cautioner, paying with the Principals Money , and taking Dif 
charge to him only , hinder the Minor to Reduce , February 14. 1668. Sir 
George Mckenzie contra Mr. John Fairholme. Neither the payment of Annual. 
rent to an indigent Siſter, after Majority , exclude Reduction upon Minori- 
ty , but Regiſtrating the Contra after Majority , without Charge or Exe- 
cution , was found to infer Homologation , June 28. 167 1. Helen Home con- 
ira Rentoun Juſtice Clerk, Neither did the Confirming of a Sum as Move- 
able , hinder the Confirmer to recover it as Heretable, June 28. 1672. Kile 
gour contra Menzies, December 23. 1673. Mitchel contra Mitchel. Neither 
doth the granting of a Precept of Seaſing on obedience, import acknowledge- 
ment of Right, or exclude Reduttion, and Improbation , December 20, 
1662. bow contra Myretoun and Airiolland, Neither was a Deccret 
tound Homologat by taking Diſcharge , and giving a Bond without abate- 
ment , which might import tranſattion, the granter being in the Metlengers 
hands, under Caption, July 3. 1668, Thomas Row contra Andrew Houjton, 


Neither was Homologation of the truth of a Debt, inferred by graiting Bond. 


by a Party in Priſon, for not finding Caution, Fudicatum jolrr, February 18; 
1680. Mr. Andrew Burnet contra John Ro Neither did allowance toa Ten- 
nant in his Rent of Annualrent payed by him, exclude ReduCtion of the 
Bond on Minority, though the allowance was after Majority, December x4, 
1675. James Moodie contra Mcintoſh. Neither _— Bond joyntly with 
another , did Homologate the Right of that other, February 1. 1676. Vejch 
contra Ker and Pallat. 


Conſent may be adhibit by ſignes , as the borrowing of a Watch by a 
fign made by the borrowers hand , was found ro obliege him to reſtore, 
though another inſtantly borrowed it that ſame way from himz nor was the 
firſt I-nders (ilence in an A ſoſubite, interpret a conſent to the ſecond loan, 
July 3. 1662. Lord Conper contra Lord Pitſligo. But a Dumb man ſubſcribing 
a Diſcharge, was nct found to infer his conſent , in favours of his Siſter, ſe- 
ing he knew not what it imported , July 9. 1663. Hamiltonn contra Ejdell, 
Neither was conſent to a March inferred by the one- Heretors building aDyke, 
and anothers ſilence fora time, January 8. 1663. Patrick. Nicol contra Sir Alex- 
ander Hope. Neither was the knowledge and filence of a Huſband, found to 
infer his conſent to his tuture Spouſe, renuncing a part of her jointure, af. 


ter Proclamation , and yet going on in the Marriage, Jarnary 5 1666, La- 


dy Bute and her Huſband contra Sheriff of Bute. And albeit conſent to the 
Contents of a VVrite, is not always inferred from ſubſcribing as a witneſs; 
yet in ſome caſesit is, when the conſent relates not to the Tenor , but to 
the time of ſubſcribing, as an Heirs ſubſcribing as a witneſs to a VVrite on 
death bed, June 25. 1663. Stuart of Aſcack contra Stuart of Arnholm, But 
the conſent of a Party to aDecret,was nor found probable by the Decret, with- 
out a warrant under the Confenters hand , ſeing it appcared that the mmut of 
the iJccret, on the judicial conſent was not inftamly written, but Jong after, 
and it was no ordinar point 1n Proceſs conſented to , but a tranſaction of a 
ſpecial Nature, Jaly 24. T6651. Laird of Buchannan contre L, Collonel {)shurn, 
but one of the parties having oftered Implement by Inſtrument , 1attr::ctecl 
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by the Witneſſes inſert , was not ſuffered to quarrel his conſent, as notun- 
der his hand, February 4. 1671. Lowrie contra Gibſon. But:conſent was not 
found to be inferred by ſubſcribing Witneſs, as to the Contents of the Writ, 
February. 1+ 1676. Veich contra Ker and Pallat. Yea, though the Write did 
bear the Witneſs to be Cautioner, unleſs it were proven by the Witneſſes in- 
fert, that the Write was fully Read to that Witneſs before he ſubſcribed, Ju» 
ly 26. 1672. Mr. Airthur Gordoun contra Menzies, 


x2. AllPadQtions and Contracts , being now equally efficacious, may ac- 
cording to theirſubject matter be taken up thusz they are either meerly gra- 
tuitous , as he who oblieges himſelf to beſtow a Horſe, is thereby bound , 
But there is no Obligation on the other 3 but if the Donation be perfected 
by a. preſent tradition of the thing Gifted , there is no Obligation contratt- 
ed on either hand 3 or next the Obligation is gratuitous on the one part as 
Loan, which is eitherby the free lending of things, confiſtent in number, mea- 
ſure, and weight, which the Law regardeth as a quantity, without regard to 
the individual body or thing , ſuch being commonly of equal value , accore 
ding to their quantities, theſe are called Fungibles, as Money, Corn, Wine, 
either where the Loan is expreſly , or implicitly, for the delivery of the like 
uantities, though not the ſame very thing. Or otherways, it isthe lending 
e uſe of a particular thing, to be delivered again, the ſame in ſubſtance, the 
former is called mutunm, the latter commodatuzr, 1n both, if the thing lent be 
not delivered, this will be effectual to cauſe it be delivered, thoughit be 
gratuitous , if it be in the lenders power 3 but on the part of the borrower, 
it isonerous, for he is oblieged, either to reſtore theſame body, or the ſame 
uantity. Suchalſo is Commiſſion or Mandat, whereby the Mandatar doth 
reely undertake , and isoblieged , ſuſceptum perficere muzns, and that freely; 
but he is onerouſly oblieged to reſtore, what by the Mandathe hath from the 
Mandator , as the Mandator is oblieged to refound him his Intereſt and Exe 
pences. Such alſo is the ContraCt of Cuſtody . or Depoſetune, which is a kind 
of Commiſſion, whereby the Depoſitar undertakes the Cuſtody of the thing 
depoſitate. Pledge is alſo akind of Commiſſion, whereby the thing impledg- 
ed is given to a Creditor for his ſecurity , that he may detain 3 and in caſe 
of not payment , he may fel! it and pay himſelf. | 


The other Contrads are ſuch as are Onerous on both parts, and Obligator 
on both parts, and in them there is alſo always , quid-pro quo, according to 
the nature and intent of theſe Contrafts , obſerving in them an equality of 
the deeds or things to be done or given on either part , as not being of their 
nature , or of the dirett purpoſe of the parties gratuitous, or doxative ; for 
uptaking of theſe , we muſt confider , that all that can come in theſe Oblj- 

tions, 15 either ſomething to be given, or the uſe or fruit of ſomething, ar 
the labour, work, or deedsof Perſons : and among things, ſpecial confidera. 
tion is had of Money, which isthe common token of Exchange 3 and there- 
fore, there are ſpecial Contradts in relation to it, different. from the Excha 
of other things : So then, al! theſe Permutative Contracts, are either of thin 
for things , as are Permutation, Excambion , Barter, &c, Or of things for 
numbered Money , and that is fale , or Money for Money, as by Bill of Ex- 
change. 


Secondly, Profite, uſe, fruit, or work, may be cither exchanged with things, 
and this hath no proper name , but is called in Law, facio ut des ;, or other- 
ways may be exchanged for the like uſe, profite, or work, neither had this a 


oy prog 
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proper name, but is called facio ut facias : But if the uſe and profite of things, 
deeds or induſtry of perſons, be exchanged for Money, or other Fugibles, it 
is called Location, and Conduction. | 


And Laſtly, Tfthe Contra& be not to Exchange totally things, uſe, or work 
for the like , but tocommunicate them together, where there is an Exchange 
in part, there ariſes the Contra&t of Society z in which, ſometimes Money 
or things, by the Society ave communicate , and the property conſtitute in 
the Society without diviſion; or ſometime the uſe of things, or Money, are 
by the Sociery communicat on the one part , and the ſubſtance of Money on 
the other , ſothat the property of the ones Money remains his own , and the 
profite becomes common; or there may be communication of work with Mo- 
ney, or work with work, though theſe be the moſt ordinar Contracts among 
men , yet there be as many varieties as the conjun&ion or variety of thele 
things , in the various uſe or humours of men can make up, as the contract of 
Atlurance : where Money or things are given, for the hazard ofany thing , 
that is in danger, whether it be Goods or Perſuns. We ſhall only then touch 
the common requifites , Firſt of all Contradts , and next the ſpecialities of 
the prime, unto which Law or Cuſtome hath given a ſpecial Nature, that by 
the very naming of the Contra& and Agreement, therein all the Obligations 
intereſts and conſequences thence ariſing , are known commonly and preſum- 
ed , and as effeQtual as if they wereallexpreſt, without neceſſity, to diſpute 
preciſely, what Reaſon and Equity will conclude, from the nature of what is 
done or ſaid. This ſeems to be theonly profitable diſtinction betwixt Con- 
tracts nominate and innominate 3 for in all Contracts , not only that which 
is expreſt muſt be performed, but that which is neceſfarly conſequent and im- 
plyed , but in nominate ContraQts, Law hath determined theſe implications; 
we ſhall therefore ſpeak ſpecially of the Contratts of Loan, Commiſſion, Cu- 
ſtody, Pledge, Excambion,Sale, Location and ContraQs, Uſurary and Society. 
TrantfaQtion may well be numbered amongſt mutual onerous Contracts, for 
thereby either party quiteth a partof what he claims, for {ſhunning thehazard 
and expences of Law, which being an uſeful mean to terminat Pleas, the Law 
of this and moſt Nationsobſerve the ſame unviolably , and will not admitthe 
recalling thercof, upon any thing can be pretended from new diſcovery ofthe 
partics Rights, as finding of Writes or Witnefle ; but ifnothing be abated, 
there is no Tranſaction 3 and therefore , a Bond for a fum , for which the 
party wasunder Caption, being without any abatement, was foundng Tran(- 
ation, Fuly 13. 1668. Thomas Rew contra Houſtonn, Neither was payment 
made, pendente proceſſu, without abatement found a Tranſlation, Jamary 8. 
1673. Sir James Ramſay contra Robiſon. Newher was Tran\(:Qton inferred 
by granting a Bond for Accompts , for which the granter' of the Bond 
was Arreſted, unleſs a lefler ſum had been accepted, then what was claimed 
by the Accompts 3 here the inſtru&inosof the Accompts were not given up, 
nor a Diſcharge thereof, but an obliegement togivea general Diſcharge up- 
on payment of the Sum contained in the Bond , February 18, 1680, Mr, An- 
' drew Burnet contra John Ewing. | 


13. For the common requilites and properties of Contra@:, Firſt, They 
mult be deeds bf the rational appetitte or will, which, as wchave faid, can 
only conſtitute Rights 3 therefore the conſent of Infants can work nothing, 
becauſe they have not the uſe of Reaſon 3 and though equity keepeth not 
one time for the attainment of Reaſon , but takes 1t as ſoon as truely it is, 
which in ſome is much ſooner, and in ſome much later 3 yet Poſitive Law, 
fol- 
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following that which is moſt ordinary for ſtabilities ſake , fixes it at the end 


of Pupilarity , which in men is fourteen, and in women twelve years of age; 
ſo neither Infapts , Idiots, nor Furious Perſons , except in their lucide Inter- 
vals, can contract: This isto be cognoſced by an Inqueſt, upon a Brief of 
the Chancellary , called the Briefot Idiotry , which is mainly for appointing 
the neareſt Agnat to be Tutor toſuch : Andthe deeds of Idiots are not only 
yoid after this Inqueſt, but after their Idiotry, or Furioſity , when ever it 
began, which therefore mult be cognoſced, yet it was ſuſtained by ReduQtion 
without a Brief , at the furiousperſons inſtance, Convalcſcing , February 21. 
1531.Elizabeth Alexander contra Kinneir, And at the Inſtance of the Furious Per- 
ſons Heir , for anulling an A » July 28. 1638. James Loch contra 
William Dyke. Burt it was not found competent by exception , Spots Idiots, 
Crawford contra Kinneir, Furiolity taketh away the Eſcheat of thele, as ſelt- 
pu wag being then Furious, Hope, horning, Robert Ripeth contra William 
Wauchep. | 

Stcendly, Theſe alſo, whothrough Fear or Drunkennefs, or Diſeaſe, have 
not for the time , the uſe of Reaſon, do not Contract. 


\ Thirdly, Theſe who errein the Subſtantials of what is done, contra not 3 
we ſhall not here debate of the etfe& of Extortion , Error or Cuccumvention, 
what-influence they have upon ContraQs, but reter that to the former Title. 
Theſe who are Deaf or Dumb may Contra, if they have the uſe of Reaſon,. 
if at appear chey underſtood what was done , and expreſt their conſent, by: 
their ordinary known f1gns. uk 


And Laſt, Poſitive Law for Utilities ſake, hath diſabled Minors,having Cu= 
rators, to Contra without their conſent. Like unto theſe are Perſons In 
terdicted, of which before, this much for requiſite in the perſons ContraQing,' 


Secondly, In the At of ContraGting, it muſt be of purpoſeto obliege, either 
really or preſumptively, and ſo muſt be ſerious, ſo that what isexpreſt in jeſt 
or ſcorn , makes no ContraCQt. | Hes 

Thirdly, Inthe matterof Contradts it is requiſite, that it be of things in:qur 
power in their kind ; and ſo Contracts of impoſlibilities are void, z and Con- 
tracts in things unlawful arealſo void ; but though the particular thing be not 
in. our power , and be not manifeſtly impoſſible , the Contradt is obligatarz 
and albeit it cannot obtain its effeR, upon that thing it is effetual for the equi- 
valent, as damnage and intereſt , Contratts may interveen where there intere 
ceeds:a Natural and Obediential Obligation, where it hath this uſe to declare 
andexpreſs the Natural Obligationto avoid debate thereupon : But the pro- 
per-matter of Contracts, are things free, and the declaration or acknowledge- 
ment'of neceſlar duties may be free, though the duty it ſelf be neceſlar , yet 
where Obediential and Conventional Obligations are concurring, they are 
both Obligator, 


14. It is the property of permutative Contradts , that the purpoſe of the 
Contracters is to keep an equality in the worth and value of the things, fruit 
or works interchanged, the value is regulate according to thecommon elteem 
and cuſtome of menin every place, and its liquidat or known by Money, or 
fome funrgible like unto Money , as Suggar and Tobacco in the Ameritaz I- 
lands,. for Money being the common token of Exchange ; and therefore, hav- 
ing. virtually in 1t all things , they are accounted better or worſe, or cqual, 
according to the common rate of the place , as they are worth in Money os 
'4 I 12 e 
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the time, the prime of this common eſtimateare neceflity,” utility, 
and Jdeiation® wh r it be real or imaginary, as Plir, kb. g. cap. 55. Mar. 
garitis pretinm Iuxnria fecit , fuch isthe 27: an o Portraits , Tulips, or other 
Flowers, upon which, in fome places, afar greater rate hath been put, they 
any uſefulneſs thereof would allow 5 hence 1t is that the rate of things does 
frequently change, asthe neceffity or eſteem of them changeth, and themore 
they abound, the eaſier is their rate. 


But the queſtion is here, whether in theſeContrafts there be a moral neceſſity 
to keep an exa&t equality , that whoſoever, ex poſt faFo , ſhall be found to 
have made an unequal Bargain , the advantager ought to repair the loſer : in 
this the Romansdid not notice every inequality , but that which wasenorm, 
aboye the half of the juſt value, which our Cuſtome alloweth not, June 23. 
1669. Robert Farie contra James Inglis, And the opinion of Grotius , de jure 
belli, 1. 2. cap. 12. Isforthe athrmative upon this ground, chiefly that the pur- 
poſe ofthe Contratters is to give one thing for an other of equal value, with- 
out purpoſe to gift on either hands yet the contrair opinion is more probable 
in ſome caſes , wherein , though it be the purpoſe of the parties, to inter- 
change things of equal value , without Donation ; yet that equality hath no 
determinate or certain rule , but their own opinions : for as is faid before, 
the ſpecial affefion and opinion of the owner , is a peice of his intereſt and 
injoymentz and if the thing be taken from him unwarcantably, and cannot 
be reſtored , the Reparation is not according to the common rate , but ſecu- 
dum pretium affeFionis, according to the value the owner had of itz andif 
that owner ſel! it for the ratehe thought it worth, it would be thought noleſs 
then couſenage, for the buyer to offer but what others thought it worth, if 
then the particular value or eſteem be the firſt rule in fuch Contracts, when 
both-parties being free , do agree upon ſuch a rate, there is here no Donati- 
on , but a particular Eſtimation , wherewith either ought to reſt ſatisfied ; It 
15 trae, where there is norate agreed upon, the common rate mult be the rule, 
but it cannot always be a rule , ſeing the publick rate doth bur arife fromthe 

rivate rate, otherways rates ſhou!d never change , except where by publick 
Uthority they are determinate , which is but feldome : Bur ordinarly the 
change of rates begins at particular perſons, and the ſecond Contradters uſe for 
4 patera the firſt. 5 and the fuller the example be , the r it iSUn- 
1l8F-it become common 5 and therefore, it is ſafeſt to conchade with the Law, 
L fvotuntate, C. de reſin. vend. which faith, this isthe ſubſtance ofbuying and 
ling , tharthe buyer having a purpoſe to buy cheap , and the ſeller tofell 
dear; they come to this Contract, and after many debates, the feller by little 
and little diminiſhing what he ſought, and the buyer adding to what he offer- 
et ,-at Jaft they agree toa certain price , or as Sereca ſays, 8. 6. de beneficiis, 
cap. k5. Itis no matter what therate be , feing it 1sagreed between the buyer 
and the (aller, for he that buyes well, owesnothing tothe ſeller; therefore, 
the equality required in theſe Contracts cannot be in any other rate then the 
parties agree on 5 but in other things, this equality ought to be obſerved, as 
in any Penalty adjeted, or Clauſes irritant, which therefore ought to be, and 
arereducedto the jult intereſt, what ever the parties agreement be : So then, 
p Promiſcs and ContraGts are morally binding, permutative Contradts muſt 
alſo be ſuch, elſe they ſhould not bind by-verrue of the confent, bur by rea- 
fon of the matter;butin them as in all others, iF any party hath difac|vantage 
by Fraud or Guile, it ought ro be repared, but not by vertne of the Contrat, 
but from the Obligation ariſing from that Delinquence, and ſo »»jui# ballances 
are ay abomination to the Lord, becauſe of the deceit thence arifing - as alſo, 


falſe 


* Rok. a el tet EI 


TY 


Obligations ((onventional, =_ 7; 


falſe Money, and mfufficient Ware, "oy latenr inſafficiency or defect, which 
was not obvious and ealily perceivable by the acquirer, in which cafe, there 
can be no preſumption of Fraud , his eye is his merchant 5 but in others , ac- 
cording tothe Sentence of Ambroſe , in Comrat#s, faith he, evew the defects 
of the things which are ſold , ought to be laid open, and amke(1 the ſeller intimate the 
Jame, there is competent to the buyer an ation of Fraud; o allo , ifthe buyer 
take advantage of the ignoranceand ſimplicity of the ſeller and where there 
1s no alteration of the common rate, nor ground thereof asketh or craverh 
more' if it be not deceit , atleaſt it is againſt Charity: fo is tt when wares 
keeped up till pinching neceſſity, which raiſeth extream dearth, or when fome 
ſpecial necefity ofan acquirer , puts him ſo upon the mercy of the Diſponer, 
that he may take a price , even above that which himſelf accounts the thing 
worth, 1n ſuch caſes, there is the violation of the NaturalObiligation of Chari- 
ty , whereby men are bound in ſome caſes, toGift freely ro the neceſltty of 
others; butfrequently we are oblicged toexchange whatour neceffiry 
ſpare , to ſupply others neceſlity for the like which they may ſpare, and fo 
p_ injury, in caſe of neceſlity , men may be compelled to fel] thatwhich 
i5 their own. 


I5. This agreeth with our Cuſtome , by which only a latent inſufficiency 
of the Goods and Ware, at the time of the ſale and delivery, is ſufficient to 
abate or take down of the price, but not unleſs when the unſufficiency ap- 
peared, the thing bought be oftcred to be reſtored (if itbe not carryed abroad 
before the nkelleienry appear ) after which, retention is accompted an ac- 
quieſcence in , and Homologation of the Contra : $0 no other then the 
latent inſufficiency of Wines,as being mixed with Peary,e*e. isrelevant to libe- 
rate from a Bond granted for the price thereof.But the I a Horſe 
was not ſuſtained to liberate from the price,he not being offered that ap- 
peared, Jaruaryg.1629.Brown comtraMr. James Nicolſon.lnfatheiency of Skinsres 
ceived upon truſtywas found only probable by theOath of the ſeller,afterthe 
buyer had fold them again, July7. 1675. Patton contra Lockþart. 


16. Before we come to the ſpecial Contradts,this queſtion which is of much 
mportance in pratice , would be reſolved , whether in mutual or recipro- 
cal Conratts, a party Contradter, or his Aſſignay , can obtain implement 
of the Articles of the Contra in his favour, till he fulfill or cauſe to be fulffl- 
led the other part : Our Deciſions have been exceeding various in this matter 
for clearing whereof, ſeveral caſes muſt be diſtingutſhed ; Firff, Inthe caſe 
of the Contrafters themſelves, and in that , either the mut | 
are conceived conditionally , that the one part being performed , or upon the 

ormance thereof, the other part ſhall be performed , or where the ob- 
nts are not conceived conditionally , yet they are properly mutual 
Cauſes, each of other. The obliegementto deliver the Ware, and to pay the 
price in permutation, the things exchanged, and mutual obliegements for de- 
livery thereof, are the mutual cauſes each of other , in Location , the uſe of 
that which is ſet for hire, and the hire are the mutual Cauſes , and foarethe 
Obligations, hinc inde, otherways, the Obliegements arenot the x abc 
each of other , buteither wholly different matters , which arefrequently ac- 
cumulate in the fame Contrafts ; or the one , but the occaſion and motive, 
and not the proper cauſe of the other : The caſe of Afſignays muſt be confis 
dered in all theſe, 
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| For the frſs, The Civil Law is for the Negative, that in reciprocal Contracts, 
neither party can-have effeftual Action , except he perform the whole Con. 
tract on his part. As tothe firſt member of the firſt caſe, there is no queſtio:;, 
but when the mutual obliegements are conceived conditionally , he that dc 
mands the one part , muſt perform the other. As to the other membe; 
when the Obliegments are mutual cauſes cach of other exprelly , when rh 
ContraCt bears , for the whic cauſes ; or when by the nature of the thing, 
appeareth ſo to be : It is moſt conſonant to reaſon , to the Civil Law a1; 
our Practice , thatneither party (huuld obtain implement of the obliegem«; 
to him, till he fulfil the obliegements by him , it was ſo found, July 27. 15 
Laird of Keirs contra Mr. James Marjoribanks Leidingtoun, Novemicr | 
I565. James Crichtoun contra Marion Crichton. July 1581. Lord He: 
contra Provoſt of Lincluden, where the reaſons rendered , becaule it is «. 
data& non ſequuta, till he who cravesimplement fulfil his own part , wh. 
though it be ordinarly underſtood , when the cauſe of the Obligationaltoy; 
ther Kailerh 3 yetupon the ſame ground , ſo long as the cauſe is ſuſpende«, 
or delayed on the one part z the tet isalſoto bedelayed on the other. Bz:! 
in Contrats, wherein rhe Obliegements are not the proper Caulcs each ©! 
other ; the one part hath effect before the other be fulfilled, and the ſame i; 
only reſerved or declared not to be prejudged by way of Action or Charge, 
Sinclar, February 19. 1548. Laird of Key contra Pariter, December 1563, 
Earl of Glencairn contra Commendator of Kilwinning. 


As tothe ſecond caſe , whether an Aſſignay Charging or Purſuing upon a 
mutual Contra& , bein any better cale then the Cedent, or can crave imple- 
ment , till the Gedents part be performed, the difficulty is here, that if Aſ- 
ſiggnays be cloged with the obliegements of the Cedent , it will marr Com. 
merce , and render ſuch Contrads ineffectual , asto ſummar execution , and 
ſo Obliegements therein for Liquid ſums of Money, might not be Poinded or 
FR =. for, nor any Execution valid thereupon; but this will not follow, 
for though theſe Executions be ſummarly uſed, they will ſtand valide , only 
the effect will be ſuſpended, ti)l the other part be performed : But the Af 
ſignay having no title whereby to compel his Cedent to perform his part ; 
therefore the other ContraQter muſt either be decerned to aflign his part of 
the Contratt to the Afſlignay to the other part,that thereupon he may infiſt for 
pa that before theExtra@ of his Decreet,or rather execution may 

fiſted , except as to Adjudication for his ſecurity , till he procure imple- 
ment of his Cedents part 5 or otherways, that he find Caution , that the 
other Contracter ufing diligence againſt his Cedeat for performance, that 
the Allignay ſhall make up what ſhall be wanting to him , as was done 
in-. the caſe betwixt William Cunningham contra John Roſs, where- 
in an Afſignay Charging upon .a Contra&t for the-price of Landsz by 
which Contra his Cedent was oblieged to cauſe the Tennants pay certain . 
bygone Ferms; therefore the Aflignay was ordained to find Caution for fa- 
doing of theſe Ferms againſt the Cedent,, February 15. 1627. William Cun- 
apy_— contra . John Koſs, Hope , Contratts, Laird of Rentonn contre 
Robert Dowglas. And thougha Donatar was found tohave Rightto the price 
of Lands, dueby.a Contra&t, though the Rebel had nor pertcrmed hispart 
of the Contra&t, Hope, Ceſſio bonorum , Balfour contra Futhy , there was no- 
thing alledged of the inſolvency of the Cedent: But a Donatar purſuing for 
the price of Fews ,. the Fewers were alloilzied from the Declarator , till the 
Donatar obtained the Fews tobe perteted 3 here it was known, the Dona- 
tar was in truſt for the Rebel who was in power to perform , Jarua- 
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ry 28. 1673. $.ord Lyon contre Arthur Forbes, ' But there can be no reaſon 
that the one part of the mutual Cauſe ſhould be effectual without the other, 
for if the Cedents Back-bond apart would affe& the Aſſignay , much more 
when it 15 in the ſame Contra; yea, though the matter proceed not by way 
of Contract , but by Bonds apart 3 if thereby it appear , that theſe Bonds 
are mntual Cauſes one of another, the efte& ſhould be the ſame, and though 
there be no more to prove that they are mutual Cauſes, but thatthey are of 
the ſame date, and before the ſame Witneſles , the Lords will zeadily exa- 
mine the Witneſſes inſert, ex officio , whether they be mutual Cauſes each: of : 
other 3 and therefore, where a Bond apart did bear, that the Creditor ſhould 
ratifie a Diſpoſition of the ſame date , at his Majority , under a great penal- 
ty. A Bond granted apart to that party. of that ſame date , - being Atlighe 
ed, the Aflignay was found to haye no-power to lift the principal-lum, - tilt 
the Cedent ratified at his Majority, -or were paſt his ani atiles, without Re 
duction, November 14. 1628, Cunninghame contra Cunninghame. The like was 
found, as to Writes of the. ſame date, with a ContraR anent the ſame matter, 
though not mentioned in the Contra, Hope, Contraft, Duncrub contra Chap, 
»an : Butif in Contracts or mutual Bonds , the mutual obliegements haye 
different terms of performance : a purſuit upon the one part will not be -ſtope 
ed by not performance of the other part , while the term agreed'for the per« 
formance 1s not.come, November 28. 1676. Sir David Carmichael of Balm 
dy contra Dempſter of Pitliver. _— = | 


17. To come now to particulars according to.the order propoſed/, Loan 
comprehendeth both the ContraQts in the Law, called mutuum, and commoda- 
tum; by the former , a thing Fungible is freely given ; for the likt to be xe- 
ſtored in the ſame kind and quantity , though not the ſame individual. ...A 
Fungible is that which is eſtimate according to the quantity,,, and is not eaſily 
decernable , nor noticed in the individual or particular body, , but-only; a 
the like quantity of the ſame kind , the chief of which is Money+,; where ors 
dinarly the extrinlick value aud common rateis regarded , withaug. 
the matter, and ſo what is borrowed in Gold ——_— payedin Silver, accor- 
ding to the common rate of the place, unleſs it be otherways contzdfted 3-fach 
alſo are Wine, Ol and Grain , whercin the quantity is ever reſpgGed in. they 
ſame kind, as in the loan of Wines, payment mult be had:, , no$ionly;by: 
the Wine of the ſame Countrey , but if there be any difference þy the;Wing 
of the ſame place of the Countrey , and fo of all the reſt z for tt 5-Neves:; aer; 
compted a quantity , where there can be other differences remarked: theſe 
Fungibles have no fruit or uſe, if they be retained 3 and therefore, the-end 
of the Contratt and purpoſe of the Contradters is, that the! ' thenth: 
of ſhall paſs to the borrower from the lender , and may be by ienate)z] 
and thence is its name, for wutuum eſt quaſi de meo tuume ,' |, 3. ffs rehu ore? 
ditis : Salmaſins alone denyes this , holding that the intent of this Qontrad;! 
non eſt transferre domininm, but to give the uſe, andthat the alienation falls of 

ident , becauſe Law makes no difference of quantities of tht Gme: kind ; 
ſo that it Money be found , Reſtitution may be made withoutahy: Contract; 
though not in the ſame Money, but inthe hke , wherein there is ao cotiſent, » 
and fo can be no alienation. 341 10 , nonulnr2/1 bo £1021 


18. Yet the common opinion holds , that the purpoſe of, the Gontraters 

5 to alienate , becauſe they know without it there, can be no uſe-- And fa: 
Fyngible be not lent to that purpoſe, but only to be detained, as in fomecaſes' 
It may, as Money to make a —_— to appear rich , or tomake _—_ 
2 te 
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late Conſignation 3 there the borrower without injury , could not alienate, 
and he who- findeth, unwarrantably alienateth his Neighbours Money, and 
maybe compelled, not only to render the like in current Money, bur to ren- 
der the fare Specics and pieces of Money. So he who hath the cuſtody of 
Money, if he medle with ithe commits Theft by the Law 5 hence it follows, 
thar the whole peril of the thing lent, after delivery , is the borrowers, cjus 
eſs periculum cnjur eft dominiurg , ſo that Money or any other Fungible thing 
tent, though it were immediatly taken away by force, or deltroyed by acci- 
dent, the borrower is oblicged to pay. 


- The tranſmiſſion of the Property of things lent #rxt#o, is ſo neceflary, thar 
without it,' it cannot conſiſt; and if a pationor condition be adjected, though 
with interpoſition of a Stipulation , that the thing lent ſhall not be alienable, 
deſtroys the-Contraft, and tranſ-changes it into commodatm, 


« It is not here fit to repeat the general requiſites of 9ntaum , common to 
other Contracts , as that it muſt be done by an act of the Will , with Under- 
ftanding ,' and fo is impeded by Errot in the ſubſtance of the Contra, and 
cannot be effeQual by Infants, Furious Perſons 3 nor by the Civil Law could 
tt'be done by Prodigals , which we notice not, unleſs they be interdicted; 
Neither by Minors having Curators, without their confent. Nor can they who 
have not the Right of Property lead,except by Commiſfſton, becauſe they can- 
not tranſmit more then they have 3 mmtaum may be conltitute by ſuchas can 


Contra&t effeually, havingallthe former requikies of the lender. 


--x9; And the Civil Law had this exception further , per Senatuf, Conſultunt 
Macedowmunues, prohibiting and annulling lending to fons in the Family, 
whichou? Cuſtom ownerh not , and looketh ro Sons at moſt , but under the 

Minors, if within age 3 and if they contraQ, without their Fa- 
thers © {who is their awful Adminiſtrator, their deed is anultable, nnles 
t> be of fiat Triportance wherein they uſe to Negotiar. BY 
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1-Out Oultottiem ſtead of 'the Seratuſ. Conſultum Vellezaninne , in favours of 
Womengwhireby they could not interpoſe as Cautioners,orany ways be Sure- 
ryForothigs , : hath indulged the favour to Wives , that while they are Mar- 
ried; 'they*cannot effectually obhege themſelves , otherways then in refere 
t9Heir Kia dy, ' which formerly, 7T itle Conjugat Obligetiors, NL 
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br Beeaiiſeof the matter,thingscannot fall under amitioume, which cannot be 
alenat,gi@ which ate not properly Pg Money;Corn, Wine,OyHand 
Edowbvinge!;! but Oxen, - Kine, and Sheep, are mutuable , asits ordinary m 
Steelbow- Goods which'areddlivered to the Tennant with the Land, .for the 
like numbtzand kind at his removal. | WF 

30) 2: 1 HONEST 3 1» 

: 12 AS46 the ſpecialities of mutunum , Firi?, It is not Contratted without 
ddlwery fitething lent; and it hath very herke, either by the Civil Law or 
aar-Ouſtomes, 715 a nominat Contratt', but what iscompetent by the'Obhga- 
tion of Reſtitution, or Recompence 3 and therefore, promutnum per inde- 
bitum, _ there is no Contrat 2 = equperat to wituum, for the like, not 

i 4 but: value, -mu r , though nothing beexprelt 
rectondy Asihe'who/leatſo much Wine, i not oblieged' to acengt the (ime 
kind of Wine, but-al(bof the ſame value,as if helent old Wine, he is not oblieg- 
ed to takehew;! which isaccompted worle . [. 3. f. de rebus creditis, and this 

 F > » 
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s rather by: that equivalence, due in-Recompence , then by any tacite Pa- 
&an/, underſtodd to be' implicÞ m this Contra, And/it were more cone» 
venient for-Commetce., that there ſhould be underſtood. a contrary PaCtion, 
that being repayed.in the ſame kind , there ſhould be no debate of the equi- 
yalent value, which leaves a perpetual mcertitude in all ſuch Contracts, rai- 
fing ever a quarrel , that the repayment is.not-as. good as. the thing lent, as 
there is difference of the goodnets af Wines in the ſame Countrey , yea, the 
fame field; likewiſe there is adifference in kinds. of Money, Silver or Gold, 
and in the Intriafick' and the Extrinfick Value, wherein the common opinion 
is , that not only:the Extrinſick,, but Intriofick Value is to be reſpected, that 
the ſame weight and ſpecies of Money muſt be repayed. Burt none make dif- 
ference of Gold or Silver , not allayed ; and all reje&. Copper or Layed- 
Money ,, our Cuftome was to have repaymentin the ſame Intrinfick Value, 
as appears, Par. 145 1. cap. 36-/Par. 1457. cap. 19. Par. 1555: cap. 37. But 
that was well altered by a poſterior Cuſtome , allowing the current Coin for 
the time, by the Extriaſfick Value tobe ſufficient, in all Redemptions, much 
more in perſonal Contracts , which is moſt convenient, feing Money is re» 
gardedas the Token of Exchange, and as a Fungible, notas a body 3 and it 
15 not to be ſuppoſed, that if the lender had.keeped his Money from the pre- 
ſent borrower , that he would have loſt the profite of it, to keep it up till 
the Extrinfick Value might change to his advantage 3 or that the borrower 
was to keep it by him, but to make preſent uſe of itz for which cauſe we 
notice notthe Intrinfick Value , even as it was at the Termof payment. 


22. The Civil Law gives ſo. little to mutuwyw, by the Nature of the Con- 
tract, that it is amongſt the  Contrafts ſirids juris , where nothing is un- 
derſtood but what is expreſſed ,. or necetiarly conſequent therefrom. And 
therefore, there is no Annual or Profite, due in wwwtzo 3 yea, though it be 
exprefied by Pattion, it will not ſuffice by. the Civil Law, unleG it be by Sti- 
pulation ; we allow not profite, /i2 mwtvo, unleſs it be fo agreed upon, which 
may be by paction, even ex intervalo 5 in which cale it retains the name of 
#ntunm, though it be rather Locatione of the: uſe of the Fungible, forthe An- 
nual, as a competent hire, and ſo we ſhall ſpeak.to Annualrents ,' not here, 
but in Location 5 yet the Law did allow to mntunm, that any thing might be - 
tranſchanged in a Fungible, asthe price thereof, and that Fungible conſtitute; 
in mutuum, which is equivalent, as if the Fungible had been really delivered, 
L. 11. f. de rebus creditis. And any Contratt is eafily changed , in mutuwm 
per fitionem brevis manus , as if all theſe alterations had been actually made. 
But if it were but acknowledged, per Chyrograpbuzr, that Money was deliver- 
ed , the exception , de noz numerata perunia , was GS With us the 
tranſmiſſion trom any other cauſe is ſufficient , and the acknowledgement 
of the receipt of Money proves, unlefs the contrair be proven by Write 
or Oath, 


The ordinary way of wetuzm amongſt Merchants, is by Bills of Exchange, 
or Letters of Credite , which have ſeyeral ſpecialities, which ariſe from the 
Nature of theſe Ads, and from Cuſtome, eſpecially theſe common Cuſtomes 
of Merchants, obſervedin Cities of greateſt Trade, in the Neighbouring Na- 
tions. The Nature and ordinary Tenor of theſe Bills of Exchange is, that 
the drawer ofthe Bill orders ſuch a Merchant ; or his correſpondent , to pay 
the ſum contained in the Bill upon fight , or at ſuch certain time, or at uſe- 
ance, and that for value recaved, wherein there is implied a Mandat tothe 
Correſpondent , and an obliegement _ the Drawer of the Bill , to make 

. thae 
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that Mandat effectual', wherejn wntarms is implied, if the- value received by 
him be numerate Money , or of any other Cauſe, ſuchas delivery. of Ware; 
there isin it, fiFio brevis manss , as if the Ware were ſoldrothe drawer of the 
Bill , and the ſum in the Bill were the price received, and delivered agaitt 1, 
Loan 3 there uſeth two or three Bills to be drawn for the ſame ſum, which 
do. bear, to be the fr ſecond, and third Bill , and the payment of -any'one 
fatisfiesall : the fixed form by Cuſtome,of making ule of theſe Bills,is by-pre+ 
ſentingthem to him upon whom they aredrawn, and ifhe accept the Bill, he 
Writes thereupo!1, accepts , which if it be {implie , he becomes Jiable in the 
Terms, and at the time mentioned in the Bill » But ſometimes the accepter 
doth qualifie his Acceptance , which the Creditor by the Bill may reftuſc 3 and 
require either ſimple acceptance, or may Proteſt for Non-acceptance 5 but 
if he ſuffer the Acceptance to be qualificd, it mports his conſent, -and he can- 
not Proteſt for Non-acceptance , as if the Acceprance be to a longer day, 
then what is contained in the Bill : Or if it bear Acceptance, if provilious 
come betwixt and the day ; or if Ware or Bills in handdo raiſe the ſum. At 
or afterthe day, the Bill 1s again preſented, and if payment be not then made, 
the Creditor-in the Bill Proteſts for not payment , and both theſe Proteſta- 
tions muſt be by Inſtrument of a Nottar, either tor Non-acceptance, or not 
Payment : Which Inſtruments with the Bill, makeſufficient Probation, both 
againſt the Drawer of the Bill , and againſt him upon whom it was Drawn 
and neither Wirneſles , nor the Oath of Party will be ſufficient to ſupplie the 
Proteſt: So that the Inſtrument or Proteſt, is not only a Proof, but a So- 
lemnity requiſite. Theſe Proteſts may be taken againſt him upon whom 
they were drawn, either perſonally , or at his Dwelling-houfe , which was 
ſuſtained , though before preſenting of the Bill, the party upon whoinit was 
drawn was dead, July 3.1654. Hugh Kennedy contra George Hutcheſon. 


Upon Bills ſo Proteſted, the Creditor in the Bill hath Action, both againſt 
bim upon whom the Bill was drawn, ifthrough his fault, he hath either re- 
fuſed to accept , orto pay, and fo if he had Proviſions in his hand, he will 
bedecerned to payz and if without Proviſions, he accept and pay, the dray- 
er of the Bill becomes his Debitor, ex muto, or ex mandato, 


The Creditor in the Bill may alſoreturn upon the drawer.of the Bill, who 
will be Decerned to pay the ſum , with the damnage the Creditor hath tu- 
ſtained through its being Proteſted , wherein will be comprehended the Ex- 
penſes of the Purſuit againſt the Correſpondent, and the profite the Credi. 
tor in the Bill might have made, if according to it, he had received his Mo- 
ney , which will differ in ſeveral perſons and caſes z as if the Creditor in the 
Bill be not a Merchant; the ordinary damnage will be the Exchange, that 
is the rate ordinarly given at that time, foranſwering Money from the place, 
at which the Bill was drawn, tothe place to which it was dire&tz bur ifthe 
Creditor in the Bill was a Merchant, and was to Trade with the ſum in the 
place, to which the Bill was direR, he hath alſo no more but Exchange; but 
if he was to Trade in any other place , before he returned to the place where 
the Bill was drawn, he will not only get Exchange , but Re-exchange, as 
being damnified in the profite of his Ware that he was to buy, at the placeto 
which he was bound , from that place to which the Bill was dire& , for the 
Ware he was to buy there , and for the loſs of his profite of the Ware he was 
to buy at the ſecond prot: but though there might be further progreſs in kis 
Traffick , his damnage is no further extended , then to Exchange ard Re 
exchavge; andin all , thg Oath of the Creditor in the Bill, concerning his 
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deſign with the Bill, muſt be ſufficient Probation,and is Taxable. As all Oaths 
inlitew are, when they appear Exorbitant,, itthe Bill of Exchange be unſa- 
tisficd by an interveening accident, which the drawer could not prevent, the 
mozge will be modified\ or taken off 53 as in the former caſe, the Correſ- 
dent upon whom the Bill was drawn, dying before the day of payment, 
the Creditor m the Bill having Proteſted at his Dwellmg-houſe , and not in- 
fiſting again(tbis Sucteſlors, but returning againſt the drawer, he got no Ex- 
change' or-Re-exchange z yet certainly, the drawer of the Bill being here- 
by oblicged to deliver the Money, at the place to which the Bill was dire&ed, 
it had been no (ſtretch to givehim Exchange. 


- But if the Correſpondent upon whom the Bill is drawn, Break, or become 
Inſolveft-, full damange will be due by the drawer, whoſe part it was to 
have bis Money inſecure hands, unleſs the Correſpondents Inſolvency, be by 
the delay-, or fault of the Creditor in the Bill ; for though there be no de- 
terminate timeat which heis oblieged to preſent it, yet conveniency and ordi- 
nary diligence 1s implyed 3 bur 1f the delay fall by an accident , though the 
Correſpondent break before theBill be preſented , or payed, the drawer of 
the Bill will be lyable for the value received , but for no damnage , Fly 1. 
1676. Doctor allace contra Simſon. 


Theſe Bills of Exchange are Probative, though they neither have Witneſles, 
nor be Holograph, by the Cultome of Merchants , becauſe of the exuberant 
truſt among them, and becauſe they do not ly over as other Securities, but 
come quickly to be queſtioned, if they be not fatisfied. Yea, a Bill of Ex- 
change by a Drover, neither having ſubſcriptionof his Name, nor initial Let» 
ters thereof, but a mark , at which the Writer of the Bill Wrote, this is the 
mark of the drawer of the Bill, the Writer and ſeveral Witneſſes being Ex- 
amined, ex officio , and deponing, that it was the Drovers Cuſtome to mark 
Bills thus , which he readily payed; though of greater ſums then this, which 
was an hundred Pound Sterling , and one Witneſs deponing that he ſaw him 
ſt to the mark to this Bill , the Bill was ſuſtained. 


Bills of Exchange are alfo tranſmitted without any formal Aſſignation, or 
Intimation, by a Note uponthe Bill it ſelf, ordering it to be payedtoſuch ano- 
ther. 


Bills or Precepts, not being amongſt Merchants , or in re wercatoria, im= 
port only warrandice upon the drawer, and give aQion againſt the perſon 
upon whom they are drawn , but neither require the Solemnities, nor have 
the Priviledge or Effe&ts of Bills of Exchange, but have only the Effet of A 
fignations from the drawer upon himupon whom they are drawn. 


Letters of Credit among Merchants, are equiparate to Bills of Exchange in 
ſome caſes, but in others they are but Cautionary for other Merchants , in 
whoſe favoursthey are granted 5 and therefore, a Merchants Letters of Cre- 
dite, to honour another Merchants Bills, was only found effeQual, as to ſuch 
Bills as were accepted and payed 5 and whereof repayment was not made, 
and advertiſement given to the Writer of the Letters , of the particular Bills 
not payed in due time , before the other Merchant became Infolvent, Janna- 
r1117.1581. John Ewing Merchant in London,contra Mr. Andrew Burnet. 


This is alſo ſingular , 7» mntuo » bY the Law, that though thereby Con- 
2 | 
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traQs cannot be made , per tertiues 3 yet delivery by. che. Lender Dikinarng 
the Borrower , is holden ſufficient ,. I, x5. fo derebms. Credo ons wo 


| 23. Theother kind of Loan is called Commodaeturryquaſs commody datum,and, 
it is a Contra& whereby the uſe of any thing is/freely; given to; be reſtared, 
the ſame without Deterioratzor , if it be not freely lent;, but for ahire, its; 
Location 5 if the like be reſtored , it is #wwtuwm 3. but 1t it be laſt tharow; 
the commodatars fault , oxatherways deteriorat ,, the value muſt hexcliored,, 
either as it was eſtimate by the parties before hand, which changeth:not ts Na- 
ture , becauſe the price, —_ eſtimate, cannot be offered but ;.u3<ale of. 
loſs, or Deterioration , ſine dole , if there be no eſtimation , then the eſtima. 
tion is to be according to the rate ofthe thing lent , at the time and place ap- 
pointed in the Contra&t , or as it was worth the time of the Sentence : , But. 
Reſtitution muſt be made without Deterioration , except fuchas necetlarily fol- 
lows the uſe for which it was lent: as Cloathes Ient may beworn, , and Cate 
tel lent become older 3 orif a Horſe be lent for a long Journey , and there» 
fore becomeleaner , without the borrowers fault, he 1s-not oblieged to: make; 
ap the ſame, . fin. f. Commodati 3 but all other Deteriorations muſt be made: 
up , it muſt be lentfor uſe, that it may differ from Depoſtation , that admits 
of no uſe, but Cuſtody, | 


This Contra& may be celebrate amongſt all that have the common requiſites 
of Contraing 3 yea, ifthe lender haye the Poſleſſiun, he may lend, though 
he have no propeity 3 and Servitudes and Habitation may be.lent :+; And 
though the lender have neither Right nor Poſſeſhon lawful, the Law ſaith, L 
ſs ſervus ff. Commodati , that this Contraft hath Effect, which is only to beun- 
derſtood that the Aﬀtion, Commedati , is competent , but not as toall Effedts ; 
for the borrower cannot <ffectually detain the thing/lent to his day, orany 
fruit thereof , ſcing the lender had no Title. | Po 


{ . 

All things may be lent that can have an uſe without Conſumption - of their 
Subſtance, and ſo Fungibles cannot be accommodgat, unleſs they he given, ad. 
pompam, as Money lent, to ſeem Rich, or to makea ſimulate offer or Con- 
ſignation, 

24. As to the diligence due by the borrower , the caſe muſt be diſtinguiſh- 
ed; for ſome things may be accommodate only for the behove of the lender, : 
as he who lends Cloathes, or in{truments ro his Servants for his own uſe and 
honour '5 ſometimes to boththe lender and borrowers uſe, and ofteſt to the 
borrowers uſe alone 3 in all cafes, the borrower is holden, de dalo > Yea, 
no paQtion can bevalid in the contrary, asagainſt good manners; inno caſe 
is the borrower oblieged for any Accident, as Death, Naufrage, Burning, un- 
leſs he hath undertaken that hazard , either expreſly or tacitely , ir commode- 
toeſlimato, which imports that if the thing periſh, it is loſt to the borrower, 
and he muſt pay the price , 4+ 5. $. 3. f commodati: For as in dote eftimate, 
ſp in commodato eſtimato , tis in the Debitors option, whether to ethe 
thing it ſelf intire, or the price to which itiseſtimatez but if the Eſtimation be 
only in the caſe of the deterioration , orftols , it doth no more but fave Que» 
ſtionsas to the value, and is not commodatum eitimatum , as was found, No+ 
vember 17. 1668, betwixt the Town of Arbroth and Momroſe: Or that the 
borrower hath applyed the Loan to another uſe, then it was lent forz in 
which caſe it perilheth to him 5; yea, be committeth Thett in that owfapplica- 
tion , 1.18. f- commodati: But inthe firſt caſe, the borrower is only holden 
for the groike(t faults and negligence 3 in the ſecond , for ordinar faults, c#{ps 
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les 3 in the laſt for thelighteſt fault, and igoblieged for ſuch diligence, asthe 
moſt prudent uſe in their affairs, /. 5. ff. commodats. 


25. Precarium isa kind of commodatum , differing inthis, that Commmodatume 
hath a determinat time , either expreſ]y when the uſe of a thing is given to 
ſuch a day, or ſuch an uſe , which importeth a time, as lending a Book to 
Copy , muſt infer ſo much time as may do it, lending a Horſeto ridea Jour- 
ney, muſt import a competenttime. But precarinm is expreſly lent, to bere- 
called at the lenders pleaſure , and it nothing be exprelt , it is preſumed in 
Law,commodatum,during the uſe granted,unleſs there be no ſpecial uſe expreſt, 
and then it is eſteemed precarinm , becauſe there can beno time conſequent up-= 
on general uſe. 


26. Commodatum is ended by the ending of the ſpecial uſe, for which it is 
granted, orthe time prefixed, or by Revocation if it be precarins, or by the 
periſhing of the matter lent,butprecarzn# is not finiſhed by the death of the len- 
der, till his Heir recall it : Burt it is finiſhed by the death of the borrower, 
unleſs it be otherwiſe agreed. 


27, From Commedatum ariſe two Actions, the diret, whereby the Lens 
der may call for the thing lent > and the contrary , whereby the borrower 
way call for his expenſes , wared out neceſſarly, or profitably onthe thing 
lent , more then isneceſlary to preſerve it in the caſe it was lent , which he 
may uſe by way of exception ,to have retention till theſe be ſatisfied. 


28. Commiſſion is called in Law, Mandatum , either becauſe it uſeth to be 
expreſt by way of Command, or Precept, though this be ſpecial in a Precept, 
that moſt Mandats are free , and may be refuſed ; but Precepts may not, 
when the party upon whom they are drawn , hath proviſion from the draw- 
er; Or otherwiſe, itis called wwandatum rd de manu datum, becaule it is 
given out of the hand , or the management of the Mandant, intothe truſt of 
the Mandatar, The requiſites of this Contract, muſt be, firi#, a Deſire, 
' Warrand,or Order, upon the part of the Mandant to the Mandatar, to do ſome 
Affair, to the behove of the Mandant only , or ofthe Mandant and Manda- 
tar, as to mannage that which they have in common, or to the behove of a 
third party only, or of a third party and the Mandatar, or of the three joint- 
ly 3 for if to the behove of the Mandatar only , it inferreth no obligation, 
but either is a meer Counſel, - in whatſoever terms it be expreſt z as if Me- 
ins defire or command Titins, not to imploy his Money upon Annualrent, 
bur to buy Land therewith , or particularly to buy ſuch Land, there ariſeth 
thence no Obligation : It is true in Crimes , ſuch defires may infer puniſh- 
ment 3 but no Obligation in favours of the party deſired: Or whena 
Commiſhon is ws on!y to the behove of the Receiver, it tranſmitteth a 
\Rightto him, and no Obligation upon him. So perſonal Rights are tranſ- 
mitted by Afſhignations , which are Procuratories , but to the Procurators 
own behove 3 ſuch are alſo Precepts for taking Seafive or Poſſeſſon, 


29. As to the Terms in which 3Mandats or Commiſſions are expreſſed, 
if tbe any way to the behove of the Mandant, there is no difference what the 
Expreſſion be, unleſs the words be, Merndicatorie, importing the defire of a 
Donation 3 but if it be only to the behove of the Mandatar , or of a third 
Party , or both, without any behoveof the Mandant , then it muſt be con. 
ſidered , whether the words import only a Counſel, that the — 
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ſuch a thing upon his own accompt 3 in which caſe there isno Contra; nor 
Obligation, unleſs it appear that it was upon the Mandants acoompt, or a 
third parties. 


30. The ſecond requiſite is the Conſent or Acceptance of the Mandatar, 
which compleateth this ContraRt, which is perfefted by ſole Conſent, and may 
be either by word ordeed, from whence-the warrand of the Mandant, and 
acceptance of the Mandatar*may be inferred, or by any other fign , as by 
pointing with'the hand , or beckning with the head : And albeit it was free 
to accept or conſent, yet it is obligatory and neceſſary to perform, unleſs re 
zntegra, the Mandatar renounce , ſo that the Mandator be not hindered in 
obtaining thereafter another Mandatar, 


31, The third requiſite in a Mandat is , that it be in relation to a thing 
lawful to be done, Ge it cannot reach to whatis already done 3 and being 
in a matter unlawful , albeit it be accepted, it oblieges not the accepter to 
perform 3 and if it be performed , it oblieges not the Mandant to make up 
the Mandatars damnage: But in this as in other things unlawful, albeit both 
parties be in the fault, Potior eſt conditio poſſidentis, he who is actually free of 
the loſs, hath the advantage. 


32. The laſt requiſite in Mandats, is that the acceptance muſtbe free, not 
only in ſafar as the Mandatar may freely accept or refuſe , whereby a pro» 
per and . voluntary Mandat differs from a neceſſary Command or Precept, 
which is no proper Mandat, becauſe it is not inferred by conſent , but alſo in 
ſofar as acceptance -muſt be gratuitous 3 otherwiſe the Contract thence ari. 
png , Is not Mandat, bur Location: Yet Honoraries, or Sallaries, for pers 

rming of things, having no proper Price nor Eſtimation, alter not the Na- 
ture of this Contra&, as the Sallaries or Honoraries of Phyſicians for procu- 
ring of Health, which hath no Price 5 or of Judges or Advocates, for giving 


or procuring of Juſtice. 


33. Itis implyed in the Nature of Mandats, that it is perſonal, depending 
upon the ſingular choice of the Mandant , which he hath made of the Manda- 
tars Perſonz and therefore it is neither continued in the Heir of the Man« 
dant , or ofthe Mandatarz but morte mandatoris perimitur mandatum, which 
holdeth alſo upon the death of the Mandatar 3 for this Contradt arifing from 
2a ſingularaffetion or friendſhip betwixt both, the removal of either reſolves 
that Tye: Sothat in Delegation, which isa Mandat by the Creditor to his 
Debitor , to pay the Debt to the Creditor of his Creditor , it was found to 
ceaſe by the. Death of the Creditor Mandant 3 and that a Letter written by 
bim to his Debitor to pay his Creditor, was no Warrand to pay, after the De+ 
bitor knew that his Creditor the Mandator was dead, February 2. 1628. Exe- 
cutors of the Laird of Daffius contra Forreſter : But here there is an excepti- 
on , ff res non ſit integra , it the matter of the Mandat be not intire, but that 
the Mandatar hath entered upon , and performed a part of his Commiſſion; 
forin that caſe it continueth after the death of either party 3 It hath alſo the 
exception, bore fidei, if the Mandatar perform the Mandat , though after the 
Mandators death, if he knew not that he was dead, albeit the matter was in- 
tire at the time of hs death. 


In General or Complex Mandats, the performance of a part doth not con- 
| tinue 
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tique all the ſeveral members of different natures of the Mandat, but only 
that particular whereof a pat 15 done, 


34+ Here there ariſeth a queſtjon , whether a Vandatar may intruſt ano- 
ther perſon, or ſub-commit his Mandat , wheicin the Ciyil law, and moſt of 
the Doctors are in the Aftirmative - But the Nature of the Contract infer- 
reth the Contrary , which ought to take place , unlcts Law or Cuſtome were 
oppoſite, which is not with us. The Reaſons for the Negative are pregnantz 
Firſt, Becauſe the fingylar and perſonal fitneſs of the Mandatar is chotea by 
the Mandator , and ſocannot without his conſent be altered. Secondly , Ir is 
a common Ground, that whichbelongeth not to Heirs , much leſs ro Allig- 
nays or Subſtitutes. Thirdly, It is a common Brockard , delegatus non poteſs 
delegare, eſpecially in the marters of Juriſdiction, which the Doctors acknow- 
ledge , but ſay that it js introduced by the Law , againſt the Nature of this 
Contrat: But they ſhould rather fay , that the power of ſub-commurng in 
extrajudicials, is ſo introduced. 


|. Ttis true, the Reaſons foreſaid fail in ſome caſes, as if the Mandat be of a 
Nature ſo Common, that there is nv diliinftion of the fitneſs of perſonsz as 
Precepts of Seaſine , which are therefore directed blauk , that any perſons 
Name indifferently may be filled up: Or if the Mandat be fo general, that it 
cannot be all performed by one, | 


35- It isalſo conſequent fromthe Natureof this Contra@t , that it is Ambu- 
latory , and Revockable at the pleature ofthe Mandator, even though itbear 
adefinit Term 53 becauſe that being introduced in favours of the Mandator, 
it cannot hinder him , cwique licet juri pro je introeduGo renunciare, which hold- 
eth not, when the Mandatis partly to the Mandators own behove 3 forthen 
the intereſt not being wholly the Mandatars , he cannot alter the tume a 
upon without conſent of the Mandatar: Yea, if the Mandat be wholly to 
the behove of the Mandatar , it may, and frequently is Irrevockable, and 
containeth a Clauſe, de rato, as is ordinary in Aſhignations , and Procura- 
tories of Reſignation, and Precepts of Seaſine, bearing themto be au lrrevock- 
able, Power and Warrand. 


36. The Obligation ariſing from Mandat , is chiefly. upon the part of the 
Mandatar, to perform his undertaking, wherein he is oblieged to follow the 
Tenor of his Commiſſion, i forma ſpecifice , in fo far as it js ſpecial and ex- 
preſs, wherein if he tranſgrefle , ſome of the ancient Lawers denyed him repe- 
rition of his expences , not only as tothe excreſcence above his Commiſſion, 
but for all, as having recerved Committion to buy ſuch a Field;for one thou- 
ſand Crowns, he had bought it for one thouſand two hundred, he ſhould haye 
Repetition of nothing - But Proculus thought that he ſhould have AQion 
for the part in the Commifſion 3 which, as the more benign opinion, Ju- 
ſtinian © nh {.ſed proculus, 4. ff. mandati , where the Mandat is not ſpe- 
cial, it muſt be performed , ſecundum arbitrings boni viti, 


37. As to the Diligence whereunto Mandatars are oblieged , the Doors 
are of divers opinions 5 the Law inclineth moſt, that Mandatars are oblieged 
for the exacteſt Diligence , and for the lighteſt Fault : But by the Nature of 
the Contra&t , Mandatars , ſeing their undertakings are gratuitous, they 
ought to be but lyable for ſuch Diligence as they uſe in their own Affairs ; 
and the Mandatar ought to impute it to himſelf, that he made not chojce of a 
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more diligent perſon, whichour Cuſtome followeth, Nicol. Mandats, Davi4 
Crawford contra Katharine Alexander. And a Commiſion to receive Mon 
abroad , was found to infer no Diligence , Earl of Weims contra Sr. Willian 
Thomſon. The like of a Commiſſion toa buyer , to Infeft the ſeller and him- 
{elf, and to doall other things neceſlary for his Security, December 16, 165g, 
Sir Alexander Frazer contra Alexander Keith, 


The Obligation upon the*part of the Mandator, is to Refound to the Man. 
datar his damnage and expenſe , and to keep him harmles 3 but this extends 
not untocaſual damnages, as if the Mandatar were ſpoiled in the way, orſuf- 
fered Shipwrack in going about the Execution of the Mandat, /. 26, inter cau- 
fas, F. 6. non omnie, ' ff. Mandati , but this is to be limited, unleſs the Mandat 
do ſpecially require Concomitant hazard , as if a Mandatar be ſent througha 

lace where there are Forces of Enemies, Robbers , or Pyrats, commutuly 
or to haunt the place, by which he mult pals, 


33. To come unto the ſpecial kinds of Mandats, they are either expreſs,or 
tacit , to one Mandatar, or more, generall, or ſpecial, to be pertormed in 
the name ofthe Mandatar,for the Mandators behove,or in thename of the Man- 
dator » Asalfo, among(t Mandats are comprehended the Commilſions of In- 
ſtitors, and Exercitors , and all Precepts , Procuratories, Atſiguations, and 
Delegations. 


39. Atacit Mandat, isthat which is inferred by figns, and is not expreſt by 
words, aShe who 15preſent and ſuffereth another to mannage his Afﬀairs with- 
out contradiction, givesthereby a tacit Mandat , /. qui patztur , 18. l. qui fide 
atterins, 53. ff. mandati; for in this, qui tacet conſentire videtur. So he who 
whiſpereth hisServant in the Ear, if he 1immediatly Kill or Wound any Perſon 
preſent, is preſumed to give Command tothe Servaat fo todo 3 if there was 
capital Enimity betwixt him and that perſon before. In like manner, the giv- 
ing of Evidentsor Writes 3 yea, which is more, the having of theſe, though 
the giving appear not, it is preſumed to Conſtitute Procurators, as is evident 
in the having a Precept of Seafine, which is ſuthcient without any other power 
given to the Bailzie, or Acturnay. And Advocats are preſumed to have 
Warrands from Parties for whom they compear, without producing any Man» 
dat 3 not only upon production of the Parties Evidents, or alledgeances, ſpe- 
cial in Points of Fat; whichif wanting , the compearance of Procurators 

-m inferiour Courts, is held as without Warrand , and the Decreet as in ab* 
"ſence 3 But eyen without theſe, if Advocats do nomore but appear, and take 
a' day to produce Parties to give their Oathes. A Wite having her Huſbands 
Band in her hand , Impignoratingit for an hundred Pounds, the [mpignorati- 
on was found valide againſt the Huſband, the Wifes Warrand being preſum- 
ed by her having the Bond, Febrnary 4. 1665. Paterſon contra Pringle. And 
"the Warrand of a Servants taking off Furniturefor his Maſter, and giving Re- 
ceipt in Name of his Maſter, and for his uſe, found not to obliege the Servant 
to pay , or inſtru& his Warrand , which was preſumed to be known to the 
Merchant, unleſs the Servant had otherways imployed the Furniſhing , No- 
vember 17.1665. Howiſon contra Cockburn. And a Warrand was inferred, by 
the preſence of him who had Commiſſion to do , and hindred not , February 
23. 1667. Lord Rentoun contra Lambertoun. And a Warrand of a Factor or 
Agent, for Charging and Denuncing a Daughter , And her Huſband upona 
Bond granted to her Mother, was preſumed from having the Bond, December 
23. 1673. Thomas Dalmahoy contra Lord Almond, 
40. Man 
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| 40. Mandats given to more Perſons , may be either to each, or ſome of 
them ſeverally, by divers Warrands, or to more by theſame Warrand, where- 
upon theſe Queſtionsariſe 3 Firi#, When there are many Mandatars joynt- 
ly, Whether they muſt all neceflarly joyn before they can AR, fo that ifone 
fould die, the Commitlion is void 2 Or whether it be underſtood to the 
Survivers, Or to the plurality of them 2 Secondly, Whether Mandatars be 
all lyable, in ſoliduxr, or but prorata. | 


As to the Firſt Queſtion , If many Mandatars be Conſtitute ſeverally, or 
with a quorum, or Plurality expreſt, there is nodebate z bur it otherwilc, the 
caſe is very doubtful , 'and there be pregnant Reaſons and Teſtimonies upon. 
both parts, but this ſcemeth to prevail as the general Rule,that Mandats joynt- 
ly given, canonly be joyntly execute; | 


Firſt, Becauſe by the Nature of this Contract , the perſonal and fingular 
fitneſs avd induſtry of Mandarars is choſen 3 and therctore, this being a ſpe+ 
cial truſt, when it 1s given to many, it is preſumed, that the Conſtituent truſts 
themal! joyntly, and not a part of them, 


Sccondly, A Mandat given toten, cannot be regularly underſtood , given 
to any leiicr number , or given to Titins, Seivs, and Mevins, that it is given 
to any two of them: It may be ovjected, that where there are manyExecu. 
tors or Tutors, without mentioning a quorum, the death of one makes it not 
toceale, Hope , Executors , Stuart conira Kirkwood and Moor: Or the 


death or non-acceptance of ſome of them , Ibid. Ruthven con 
tra George Fauſide contra Edmonſinon; and therefore, 


this being the moſt important Truſt, the like muſt hold 1a all other caſes. 
It is anſwered, that the parity holds not 3 for the deeds of Defundts in their 
latter will are always extended, that the A& may ſtand : But in Contra&s 
it is contrary, that words are interpret more ſtrictly 3 and 1n this caſe the dife 
ference is clear, that a Mandator, inter vivos, giving power, it is ſtrictly to 
be Interpret 3 becauſe the Power failing, returns from the Mandatars to the 
Mandator himſelf - But a Power givea by a Defun& in Contemplation of 
death, cannot return 3 and therefore the Defunct is preſumed to prefer all 
the perſons nominate, to any other that may fall by courſe of Law. 


But this Rule, as it is founded upon the ſingularity of the Choice, it faileth, 
and muſt be limited , where that ground cealeth, and is preponderat : As 
Firſt, If the deed tobe 4one, be common and ordinary 3 there, not only the 
plurality, but any ofthe Mandatars will ſuftice ; ſoany of more Curators may 
authorize a Minor. 


Secondly , If the thing to be done , be to the advantage of the Conſtituent, 
and hath nota conſiderable hazard or power to infer his difadvantage 3 asif a 
Commiſion being begun to many, of things which admit no delay , it may 
be done by any part of the Mandatars , and they will have a&ionem mandati, 
and not only regotiorur geſtorum. So Ambatiadours ſent to Solemnize a Mar 
rage, or reccive a Crown, though ſome of them ſhould die, or diſaſſent, 
unqueſtionably the plurality might proceed. But it wold not be ſo in a Trea- 
ty tor Marriage or Peace 3 much lels for ſurrendering a Kingdom, City, or 
Fort 3 and therefore, it cannot always be thought that a plurality is under- 
liood, though hot cxpreſt. 
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Thirdly, In cales neceſſary , where matters may not be delayed, plutaliry 
is always underſtood , as in Commitlions for Juriſdictions ordinary. 


Fourthly, Where the conſuetude of the place, or of the Mandatorhiculelf, 
uſeth toallow a plurality , there it is underſtood , though not exprelt. 


41. Asto the other Queſtjon , where more Mandatars are Conſtitute ſeve. 
rally, they are no doubtlyable , i» jolidum, becauſe they are Conſtitute, in 
folidew : But whenthey are Conſtitute jointly , or added, the doubt remain- 
eth ; for the Affirmative, There is Firfi, The Authority of the Civil Lay, 
. creditor mandatorem, <. dnobus, ff. mandati, 


42. Secondly, Albeit the Obligation of Many, for payment of a quantity, 
make them lyable but prorata; Yet where it 1s a Fact, they are lyable,zn ſolidum, 
And fo Tutors and Curators arelyable feverally,iz jolidum: But Executors are 
not , becauſe their duty is to pay , ſecundum wires [noentarij and therefore, 
in rigore juris, Mandatars being malverſant , or grofly negligent , are liable, 
zu ſolidum, if they may adtſcverally, eſpecially in Acts indivilible. 


' 43. General Mandats do occaſion the moſt debates in this ContraR ; for 
there is much more clearneſs where the Mandat is ſpecial , which uſerth to be 
diſtinguiſhed in determinate , when both matter and manner are ſpecial, and 
indeterminat , when the matter is ſpecial, bur the manner 1s not ſpecified 3 in 
the former the preciſe Tenor of the Commiſſion mult be followed 3 and yet 
H any part thereof be, or become unprofitable , and evidently and confide- 
rably hurtful, the Mandatar in the latter caſe may fafely , and in the former 
caſe , muſt neceſſarly do what is beſt , ſecundum arbitrium boni viri, and muſt 
do the like in all indeterminat Mandats : Bur the great Queſtion is, how 
far general Mandats may be extended , and in what cafes they arenot effectu- 
al : Butthere js necellarly required ſpecial Mandats, whichreter to the plea. 
ſure, choice , or opinion of the Mandatar, as if it have a Clauſe, cum libe- 
ra aut plena adminiſtratione, or thelike : Or where that is wanting, the Do- 
Qorsenumerate multitudes of caſes, whereunto general Mahdats are notto be 
extended ; 

Firſt, In the Contrafting of Marriage no general Mandat , albeit, cam /i- 
bera &*. isfufficient, becauſe the affettion and choice of the perſon is fingus 
lar, and incommunicable, And albeit Abrahams Commillton tor Eleazar , 19 
take a Wife for his Son of his Kindred , was valide , though not ſpecial, asto 
the perſon; yet the caſe was ſingular , there being ſo few Families that wor- 
ſhipped the true God, tochoice upon. But recenter Cuſtomes require it to be 
ſpecial, even as to the perlon, as well as to the Family. 


Secondly, No general Mandat, though cum libers , can be extended to 
any thing that may import a Fault or Crime. 


Thirdly, No general Mandat can reach to Donations, or meer Liberality, 
and yet doth not hinder gratifications for Services done , or upon the expeda- 
tion that rhe recciver may probably be induced thereby , todo matters of im- 
portance, as the Gifts of Amballadours, or Generals, are notonly valide as 
to the receivers, but asto the Mandators, ifthere was probable reaſon. 


Fourthly, General Mandats extend not to Alienation of Immoveables, but 


that muſt be ſpecially expreſt, 
Fifthl, 
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Fifthly, General Mandats extend not to Submiſſions or TranfaQions , nor 
to infiſt in any Aion Criminal or Famous, or to anull that which is ſpecially 
done by the Conſtituent, or to diſpoſe of that which was ſpecially reſerved be- 


fore,cither by Law or deed,as regeha, or things peculiarly reſerved toPrinces, 


Sixthly, A ſpecial Mandat is required, to enter any party Heir to any Pre- 
deceſſour. The Civil Law numbered, additionem hereditatis inter aus legitt» 
mos, and ſo excluded even a ſpecial Mandat therein : But our Cultomesal- 
low the ſame. But becauſe Heirs are lyable , 7: ſolidnm, to all the Predeceſ+ 
ſors Debts ; therefore a ſpecial Mandat is neceſlary. 


Seventhly, Wherein the general Mandats , ſome things are ſpecially expreſt, 
the generality isnot extended to caſes of greater importance, thenthele expreſt. 


44- Amongſt Mandats are all Offices, which do ever imply a condition re- 
ſolutive upon committing Faults 3 . but not ſuch as are light Faults, orof ne- 
gligencez but they muſt be Atrocious, at leaſt of knowledge and importance z 
upon this ground it was, that the Town of Edinburgh having depoſed their 
Town Clerk from his Office which he had, ad vitam, The Sentence was ſu- 
ſtained , if the Fault were found of the Clerks knowledge, and of importance, 
and that it was not enough that no hurt followed , and that he was willing to 
make it up, February 14. 1655, Town of Edinburgh contre Sir Willan 
Thomſon. 


But an Office of a Sheriff Clerk, was riot found extin& by his being at the 
Horn for a Debt, or being ſometimes out of the Coungrey, having power of 
Deputation , February 6. 1666. Arch-Biſhop of Glaſgow contra Commiſſar 
Clerk of Dumfreis. The Office of aCommiſlar doth alſoimport, as an 
condition, that the Commiſlſar be qualified to diſcharge the Office in his own 
perſon, though he have Deputs, ſeing he muſt anſwer for, and over-rule his 
Deputs, February 14. 1666. Arch« Biſhop of Glaſgow contra Commillar of Glaf 
gow, Whereit was alfo found, thatby the Commillarsinſtructions, they muſt 
reſide in the place of the Commillariot, under the pain of Deprivation, not- 
withſtanding the common Cuſtome in the contrary, which only excuſethfrom 
bygone Faults. 


45. Truſtisalſo amongſt Mandats or Commiſſions , though it may be re- 
ferred to Depoſitation , ſeing the-Right is in cuſtody of the perſon intruſted. 
Mandatars in the Law could not obliege the Mandator, or direQly acquire to 
him 5 but they could only obliege themſehve and acquire to themſelves, 
and thereafter tranſmit to the Mandators 3 and that becauſe in moſt Contradts, 
thereby the perſon Contracter behoved immediatly to Att, and no yup in- 


'terpoſed, which our Cuſtomes regardeth not 5 and therefore Mandatars may 


a&t in theirown names: In which caſe, the Right, whether real or perſonal, 
ſtandeth in their perſon, as he who by Commiſſion acquireth Lands, or Goods, 
in his own name, the real Right thereof is in his Perſon, and thereliesan Ob. 
ligation upon him , if he was Commiſſionat to tranſmit them to his Conſtitu- 
ent 3 but he may alſo Acquire, Tranſat, or Contract in name of the Con- 
ſtituent: In which caſe , the real Rights ſtands immediatly in the Perſon of 
the Mandator , and the Obligation conltitutes him Creditor : and there is no 
Obligation betwixt the Mandarar and the third Party: Nor 1s the Mandatar 
oblieged to inſtru& that he had Commiſſion, but that is upon his hazard who 
acted with him , unleſs the contrary be proven by his Oath or Writez and 
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thereforea Servant, though by a Ticket, he acknowledged he had taken off 
ſuch Furniture for his Maſters uſe, was not found obliegedto pay or to mnltrug 
his Warrand , eſpecially after his Maſters death bur the Warrand was pre- 
ſumed as known to the Merchand, November 17. 1665.Howiſon contra Cockburn, 
Trult in the Right of Lands , Sums, or Goods, to the behove of another, 
doth frequently occurz and becaute Fraud is ordinarly in it, 1t is not on- 
ly probable by Write or Qath of the Truſtic , but Wunetles are cxanuned, 
ex officio, to find out the Tinh, February 22. 1665. Viſcount of K ingitour 
conira Collonel Fullertoun, Feirnary 6. 1669. Rule contra Kule, Fevruary 
24. 1669. tarl of Annandale cortra Young, June 19. 1669. Scot contra Lang- 
tour, And Truſt was found prubable by prefumptions only , jJarwary 12, 
1666. Exccutogs of William Stevinſon contra James Crawſord, Fanuary 22, 
I673. Janct Watſon camtra Vir. I atier Bruce. But it was not found proven 
by a Declaration upon Death-bed, in prejudice of the Heir , Novemuer 26, 
1674, 'Vikiam Patton contra Surling of dirdoch. But a perlon intrutted in a 
Dupoſition of Lands , having componcd tor the Intruſters Debts , was tound 
to have no lnwrelt to burden the Intruſter , with more then what he tracly 
payed out, Nowemucr 15. 1667, Fames Maxwel contra Adam Maxwel, Net- 
ther was a pcrlonintruſtcd for payment ofthe Intruſters Creditors, tound wo 
have power to prefer them to the more timeous Diligence of others , by Ioht- 
bitio!, or Apprizing, though only done againſt the Intruſter, July 24. 166g. 
Crawford contra Arderjon. And a perſon recetving Vioney to buy Goods tor ano- 
thcr , but having buught and 1ccerved them 11 his own name, without men- 

tion of the Truſter, the property thereot wasfound to be in the perſon intruſt- 

cd, and his Creditors Arreſting, were preferred, January 24. 167 4. Roijtoun 
contra Robertſon and Fleming, Yet Truſt in Sums , or Perſonal Rights, after 
the death of the Perſon intruſted,was found not neccilary to be Contirmed, as 
in bois defunGi, of tne Intruſted ierlon 5 but that the Frult might be proven 
againft the Debitor, and the neareſt of Kin of the Ferfon Intruited , Fare g, 

1669. William Streit contra Home of Brintfield, But Truſt 1 an Iateftment of 
Annualrent, found not to make the Perſon Intrufted lyable for omiſtion, but 

only for Intromiſlion , Dec: wbey 18. 1666. Charles Cafs contra Mr. Fohn Wat, 

The like in an Aiſtignation in Trutt, which was nut found to inter an oblieg- 

ment to do Diligence , if the Ailgnay was not required , cithcr todo dilts 

gcnce, or denude: But hehaving transferred without Warrand, was found 

lyable for the ſum , albeit he oficred to procure a Repolition , july 18. 1672. 

Janet Watjon contra Mr. Walter Bruce. Andan Afltzoay in Trult, that the fam 

might be includel in his Appryzing, giving Back- Bond to be comptable in caſe 

of payment , havingdiſponedthe Appryzing without reſervation, was found 

lyable for ſo much of the ſum intruſted, as might have been recovered, Janua- 

ry 5e 1575. Earl of Northesk contra Laird of Pijarro. 


Truſt was inferred by a Grand-Fathers delivering of a Diſpoittion, conceiv- 
ed in favours ofhis Grand-Child , the Diſponer ar the delivery , having not 
expreſt thc termsof the Truſt, or his deltyn, aud havi.rg recalled and receiy- 
ed back the Diſpoſition, and Diſponed the halt of the Lands therein, to ano- 
ther 5 it wasthence tound , that the Diſpolition was not abſolate, and irre- 
vockable, but was intruſted to that third Party, to be recalled if the Difponer 
pleated ; or otherw2y >» to be delivered to the Oye, January 25. 1677, J6- 
net Ker contra Niman Ker, When Tratctsretorred to parties Oath, whether 
ſuch a Rizii itandirg in ihcir perſon, be in Truſt tothe behove of another, 
they ul commonly rt» Depone, that 1t is to their own behove, which being 
found dubious and fallacious , what the meaning offuch words were , ſpecal 
Iutcr- 
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Interrogators are allowed to expiſcat thetruth:And parties uſe to beReexamined 
thereupon, as whether theDeponents meaning by theſe words, that the Right 
was tohis own behove, and not to anothers , was only that he gave no Pro- 
miſe or Back-Bond , to apply the Right or Benefite thereof, in whole or in 
part to another : Or whether the true meaning of the deſign was, thatthe 
other put him upon acquiring that Right , being a Gift of Non-entry of 
Lands, bought by that other , ſo that the whole benefite ſhould not be a 
plyed to the acquirer himſelf z for it was not preſumable , that he ward 
put another upon taking Gift of Non-entry ofthe Lands himſclt had bought, 
to be made uſe of to the full extenr, which being ſo acknowledged, the Gitt 
was found fo far to the behove ofthebuyer, that the ſeller by the warrandice, 
ſhould pay no more for the Non-entry , then the acquirer of the Non-entry 
gave truly for it , ſcing the buyer had communed with the Superior , and 
brought the Non-entry to the ſame rate , and then put his Couzin-German to 
acquire it, February 2. 1681. Maſter of Balmerino contra Laird of Ponrie, 
Upon the ſame grounda Donatar of a Liferent Eſcheart being examined, whe- 
therit was to the behove of his Good-brother, having deponed, that it was to 
his own behove, he dying before he was re-examined, his Oath was interpret 
only , that he had gu no Back-bond or Promiſe in favours of his Good- 
brother; and therefore pregnant preſumptions of the Truſt were inferred, in 
that the Brother only was concerned in that Liferent, that he managed , and 
was at all theexpenſcs of the Proceſs, that the Donatars Succeſſors never own- 
ed, nor confirmed the Benefite of the Gift, Febrwary 11.1679, Forbes of Bal- 
wvenie contra Laird of Boyn, 


46. The Law for utility of Commerce , did againſt the common Rules 
foreſaid, conſtitute an Obligation upon Exercitors, by the Deed or Contra&t 
of the Maſters of the Ships, An Exercitor is he to whom theprofite of Veſlels 
or Ships, whether upon the Sea, Rivers or Lakes belongeth , whether he be 
owner of the Ship , or have only hired the ſame; the Maſter of the Ship is he 
that hath the command thereof , who therefore may Contra&t and borrow 
Money for Reparation of the Ship , or out-rigging thereof; or for the inters 
tainment of the Mariners , or any other thing fortheuſe of the Voyage. And 
thereby not only the Maſter ContraRer , but the Exercitor who conſtitute 
him is lyable : Yea, if the Maſter ſubſtitute another Maſter, his ingagement 


alſo obliegeth the Exercitor 5 ſo that whoſoever he be that Contracts with 


| him, who for the time officiats as Maſter , obliegeth the Exercitor , in what 


was borrowed for the uſe of the Ship , Company, or Voyage. And there 
ſeems no neceſlity of ſhowing a Commiſſion, but the exercing of the Office is 
ſufticient 3 and thereby the Ship and out-rigging may be hypothecat and af 
tkd&ted : Yea, if there be many Exercitors, they are all lyable , i» ſolidnm ; 
and if there be many Maſters , the ContraCt of one.of them obliegeth the Exe 
ercitors, unleſs it be expreſly provided , they cannot Contract but jointly, 
which muſt appear by their Commiſſion : Neither needs he who Con 

with the Maſter, inſtru& that the Money borrowed , was aQtually imployed 
for the uſe of the Ship, Company , or Voyage , but this much he muſt make 
appear, that when he lent the Money there was ſuch need of it, albeit he benot 
oblieged to take notice whether the Maſter mifimployed it or not, becauſe 
the Exercitor ſhould have looked whom he truſted, Ifthe Maſter be conſti- 
tute with power to buy Ware, and load the Ship, the prepoſitor isIyableto 
theſe who Contra& with him, upon that accompt 3 but this is not preſum- 
ed uponatting as Maſter, unleſs his Commiſſion appear, and the Maſters other 
Contradts obleige not the Exercitors, albeit their fault do, by the Edit , nanute 
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caupones ſtabularij, all which is clear from the Title f. de exercitoria aFzone pep 
totum , andis generally in vigour. 


47. After the ſimilitude of the Exercitory Aion , the Pretor by the per- 
petual Edi, did introduce the Inſtitory Aftion , where by the Contracts of 
Inſtitors 1n relation to that wherein they were intruſted, their prepofitors are 
oblieged,as Exercitorsare as toMaritime maters; ſoPrepoſitors are corrclpondent 
in Trathcque at Land. And Inſtitors are theſe who arc intrutted m fuch 
Afﬀairs, correſponding to the Maſters of Ships 3 ſuch Inſttorsa:© thute who 
are intruſted with keeping of Shops, buying or ſelling of Ware , kzceping of 
Caſh for Exchange , ſuch as are ſent abroadro buy Ware. And thetic who are 
intruſted with the labourage of any Field , or any other like butts, And 
It is alike of whatſoever Sex or Age they be, though even they be iii who 
cannot obliege themſelves; or Minors who have the bcnetice ot Reigatution, 
yet both do effectually obliege their Prepoſitors : And 1: there «more Pree 
pofitors, they arelyable, 7 jolidum, But ſuch Obligations rcach no turther, 
then for what is ContraRed for the uſe of the Aﬀair where, they are 1ntruſt- 
ed: Neither are the Prepoſitors oblieged , if they have intuuarte to the pars 
ty Contrater,not to Contra& with their Inſtitors : Butif they Contract bona 

de, albeitthe | Inſtitor be limit, and prohibit to Contra; In ſuch caſes, 
the Creditors Contrating , bona fide , with them, arcſecure, All which ap- 
peareth, Title de inſtit. a&ione ff. per totum. 


48. Cuſtody is called in the Law Depofitum, or Commendatum, to which 
we have noſuitable Terms but this Contract is moſt fitly exprelt by the duty 
and obligation thereof, which is ro keep or preſerve that which is given in 
Cuſtody, and itis here ſubjoined to mandat, becauſe indeed its a kind of ir, 
for the Lawers do not ſo muchnoticethe accuracy of Logical Diviſions, where- 
by no membercan comprehend another |, as the uſual Terms known in Law 3 
and therefore , handle mandatum, depoſutum O*pignus, ſeverally , though all 
of them be truly Mandatsz and theretore , alſo Depoſetum may be fitly defig+ 
ed, tobe a Mandat or Commiſſion, given and undertaken, to keepand pres 
ſerve ſomething belonging to the n——_ , or ſome third party 3 and theres 
fore, whatſoever hath been before ſaid of Mandats, muſt be here under- 
ſtood of Cuſtody , and needs not be repeated , except what is ſpeciall in 
Cuſtody. ' 


49.TheCivil Law maketh adifference in thediligence ofMandatars andDepofi- 
tars, that theſc are lyable only for Fraud, where of alone the Pretors Edi&t makes 
mention, #. 1. 4. 1. fe depoſiti, {. 23. ff de regulis juris, 1. 20. ff. depoſiti,where by 
the Depoſitar , though he loſs the thing Depoſitate , without Fraud is free, 
but itisextended to [ata culpa, the grofleſt fault que dolo equiparatur in jure, |. 
quod nerva , 32. ff. depoſiti , where thediligence oppoſite to grofleſt faults, is 
excellently deſcribed , by ſuch diligence as men ordinarly do-, or the Depo- 
inar-doth in his own Afﬀeairs ; But Mandatars are lyable for the lighteſt fault 
yet as 15 ſhown before, that is by the conſtitution of the Civil Law , and not 
by the Nature of the Mandat, for furely thereaſon and ground of the diligence 
of both is alike, as being gratuitous, and at the free choice of the Conltitu- 
ent, who thereforeſhould demand no more in either caſe, but ſuch diligence 
as the perſon intruſted uſeth , or men ordinarly do in their own Afﬀeairs , un- 
Icts it be otherways agreed , or that the Depoſitar hath procured the Culto. 
dy when others offered , /. 1.4. 35. ff: depoſiti, or that he haveany Honorary 
or Sallary therefore, which may be conſiſtent here, or in other Mandats, when 
11 
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m the meaning of the Parties , it is not an equivalent fatisfaftion to the be- 
nefite received, which ordinarly is not eſteemable , as the Sallaries of Medi. 
cines for the preſervation of Health, or Life, and curing any Member or 
of Judges, or Lawers for the doing or procuring of Juſtice z and therefore, 
is called a Honorary, and the Contratt 1s eſteemed notwithſtanding freez or 
in Depoſitations , made in caſe of Naufrage, Fire , Tumult, or falling of 
Houſes , where the poſitive Law giveth the double in caſe of denyal ot the 
thing Depoſitat , m commileration of theſe caſes for the publick Guad , f. x. 
. depoſitz ; but theſe caſes muſt be evident, and the only cauſes ofthe Con- 


radt, . 144. 3. f; depoſit, 


} Hence it followeth, that Depoſitars are not lyable for light faults, or the 
periſhing or deterioration of the thing depoſitat by caſuality or accident 3 yer 
t-may be queſtioned, ifthe Depofitar delay,and not redeliver, whether inthat 
caſe he is lyable to make it good. The ſame queſtion is alſo in Mandats , and 
the Law is for the attirmative in this, and all othercaſes, unleſs the thing atter 
the delay would havethe ſame way periſhed , if it had bcen reſtored, /:-5. ve 
de-rebus creditis, 1. 12. . 3. ff. depoſeti, where the Depoſitars peril is, per ju- 
dicinme acceptum 5 the reaſon whereof, is rendered , becaulc if the thing had 
been reſtored, the owner might have fold it, and ſo though it had periſhed, 
he had been no loſer, yet this is partly penal , and the Adcquat Ground of it 
muſt be by the Obligation of Reparation , of the damnage ſuſtained by that 
Delinquence, in not reſtoring the thing Depoſitat to its owner when requir- 
ed 3 and therefore, it isto be meaſured according to the true intereſt, and 
though poſlibly the owner might have ſold it before ithad periſhed 3 yet un- 
leſs there had been a known occaſionor offer to have bought, or purchaſed it, 
at the time of the remaining of it after delay , equity would not conchide the 
making up of what had fo periſhed, in this we are not bounded with any po- 
firiveLaw or Cuſtomez and therefore , Equity in it with us may takeplace, 
and we are not ſevere in diligence of Mandatars,as appears from the former Pa- 
ragraph , neither yet in Cuſtody 3 and therefore, a perſon having received 
Money in keeping, and it being demanded, he did declare thatit was tent with 
his own to Dundee for tafety, and that the owner might have it there for ſend« 
ing for 3 and thereafter , Dundee being taken and plundered, he was libe- 
rat , giving his Oath that the Money he got in keeping was loſt there , Jul, 

19.1662.F1ddes contra Jack, And a Horle being put in the Park of Hal wood: 
houſe for Grailing,though he was loſtz the Keeper was found free, becauſe there 
was a Placat on the entry of the Park, that the Horſe to be BY there was 
upon their Maſters peril, though this Horſe was delivered to a Servant, who 
faid nothing of the Placat , November 16, 1667.Whitehead of Park contra John 


Straitoun. 


50. Inthe Civil Law there is a Depoſitation of ſpecial Nature , Inſticute 
by the Edit, Nante caupones- ſtabularij, quod cujuſque ſaluum fore reciperunt niſs 
reſtituart in eos judicium dabo, l. 1. ff. eodem. 


By thisEdi& , Poſitive Law for utilities ſake, hath appointed, that the Cu- 
ſtody of the Goods of the Paſlengers in Ships, or cs, we in Inns , or in 
Stables, ſhall be far extended beyond the Nature of Depolitation, which ob- 
liegeth only for Fraud , or Supine Negligence , them who have expreſly 
Contracted for their ownfa&t : But this Edict, for publick urilities ſake ex 
tendeth it , Firſt, Tothe Reſtitution of the Goods of Paſlengers, and Voy- 
agers, and Reparation of any loſs y- injury done by the Mariners, or — 
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of the Inn orStable, . 1. $. 8. codem. Whereas by the Common Law, before 
that Edi& , in this and other ſuch caſes there is no ſuch obliegement , much 
leſs are perſons now oblieged for their hired Servants Fact or Fault, except 
where they are ſpecially intruſted by them : Bur becauſe the theft and loſs 
of ſuch Goods is very ordinary in Ships, Inns and Stables before, this Edi& 
was introduced for the ſecurity of Travellers , 4. 1. $. eodew. 


Secondly , The EdiR extchds this obliegement, even to the camnnge ſu- 
ſtained by other Paſſengers or Voyagers of the Slup , Inn or Stable; forthe 
which , the Maſter of the Ship, Inn-keeper, or Keeper of the Stable , could 
be no way oblieged , but by vertue of this Edict. 


Thirdly, They were made liable for the loſs or theft of ſuch things abo- 
lutely , from which they were free by no diligence , but were not liable for 
accident or force. 


By Nate in the Edit , are underſtood n3t the Mariners , but the Ex- 
ercitors or Owners of the Ship, to whom the profit belongs, and lo the Mae 
ſter of the Inn or Stable and by the Statute they are only liable for that, 
quod ſaloum fore reciperunt , that which they received in Cultody , either by 
themſelves , or ſuch others as they intruſted, to admit Paſlengers or Voyage 
ers, their Goods and Horſes, /. 1. 4. 2. coder, whether the ſame be Ware, 
Cloathes, Cloag-bags and other Furniſhing for Paſſengers or Voyagers, or 
the Furniture of tiorles in Stables, /.1. $. 6. code, or whether other things 
brought in, the more common opinion is, albeit the things brought in were 
neither knownor ſhown to the Maſter of the Ship,Inn orStable, they areliable 
forreſticution/.1. 4.8, eodemr. And ifany thing be wanting, the party loſer hath, 
Juramentum in litem,and is not oblieged toſhow what isin hisClog-bag, Pockets, 
@&c, Gloſſ, ibid. The Reaſon of all which is rendered , /. 1. ibzdew , becauſe 
It is in the Maſter of the Ships option , to receive ſuch perſons or not, and 
conſequently, if he doubt of their Truſt, ia caſe they alledge any thing want. 
ing, he may, refuſe them acceſs unleſs they ſhow what they have, otherways 
he is preſumed to truſt their Oath , without which, this Benefite would be 
uſeleſs: They are alſo not only liable for what is received and entered inthe 
Ship or Inn 5 bur alſo, if it be expreſly received for that end elſe where, 
by theſe having power, and ifit be loſt before it be entered in the Ship, as on 
the Shoar, /. 3. tid, Neither aretheſe perſons liberate, by bidding each man 
look to his own Goods , unleſs the Paſicngers conſent , /. 7. coders , but their 
ſilence will not import their conſent , when they are entered , and in their 
Paſſage 3 yet if it ſhould be ſo expreſt before, or at their entrie , when itis 
free to them to enter or not, ſuch ſilence would ſufficienthe infer conſent. 
Neither are they free , though the Paſlenger take the Key of the Chamber or 
Cheſt himſelf, which is but propter majorem ſecuritatem , and not to liberate 
their obleigment , eſpecially ſeing they may have other Keys which the Paf 
ſenger cannot know. 


This excellent Edi&t being but Poſitive, will be effeftual with usonly in 
ſo far as the common Cuſtomes of Nations have owned it , eſpecially in mari 
time matters, betwixt us and other Nations, or in fo far as our own Cuſtume 
hath received it at home 5 but the evident expediencie of it cannot but make 
It acceptable any where, where the leaſt reſpect is had to the Civil Law 3 It 
was found therefore, that the Maſter of the Ship was lyable for the Goods 


loadcd therein, being burned by the fault of the Mariners , after they came 
to 
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to the Road , and he defired them to take their Goods afhoar 5 which ſome 
did, yet that was not reſpeed , being very late, and not convenient time 
for all to diſload , as was lately found , Bair contre Peter Nairn, It waslike» 
ways lately found , that a Paſſenger loſing his Money out of his Clog-bag, 
the Inn-keeper , was lyable therefore, and the Fat being proven of his hay- 
ing a Clog-bag at his entry, he had his Oath iz liter, for the particulars, 
contra Stuart in Whitehorn. 


A Skipper was found lyable for the damnage of Ware by the ſpouting of the 
Pomp, although the Ship was tight at the Jouſing, and that. the owner of the 
Ware was on Board, and had put the Ware near the Pomp, that it might not 
be found eaſily by Capers, ſeing there was no extraordinary accident by ſtreſs 
of Weather , Nowember 7. 1677. Thomas Loury contra George Angus. The 
like was found by the damnage of Ware by the Sea Water , though the Ship 
was repaired in the Port, and the damnage was befallen by aLeck, ſtruck up 
in that ſame Road, after the Reparation, ſeing there was no extraordi 
ſtreſs of Weather , or other accident that could not be prevented , July 24: 
1680. Colline Lawmont contra Hendry Boſwel. 


Depoſitation of Writes fall moſt frequently in queſtion, by which the De» 
poſitar is truſted with the keeping of the Writes, and the delivery thereof, 


' according to the terms of Depoſitation, expreſs, or preſumed 3 the termspre» 


ſumed are, that the Depoſitar ſhould Five back the Write to the Deponent, 


- ifhe require it , and if not, to the perſon in whoſe favours it bears to be grant- 


ed, as was found in the caſe, Ker contra Kers, January 25. 1677. 
in the caſe ofa Diſpoſition of a Tenement , by a Grand-father to his Oye, 
meerly gratuitous , given to a third party , wihout expreſſing any Terms 
of Depoſitation ; But if the terms be expreſt , they are to be faith» 
fully obſerved by the Depoſitar, who is truſted, and which are alwayspro« 
bableby his Oath, if they be not in Write, ſigned by the Deponent; in whi 
caſe , the Oath of the Depolitar cannot be received againſt zhe Deponents 
Write, or even beſides the ſame z and therefore, a Depoſitars Oath was not 
found receivable, to prove that the _ paſſed from the Write Depoe 
fitat, and ordained it to be cancelled, February 24. 1675. Charles Cowan con« 
ira James Ramſay. But the Depoſitars Oath will not prove that the Write 
was Depoſitatz but the Oath or Write of thegranter, becauſe delivery, is 
ſumed, unleſs the contrair be _—_ by the Oath, or Write of him in whoſ 
favour the Write is concelved. 


Under Cuſtody is contained Sequeſtration, whether of conſent, where any 
thing Litigious or contraverſe is intruſted in the hand of a third party, till the 
Rights and Polleffions of the pretenders becleared, or by authority of a Judge, 
which is a part of Judicial Proceſs, of which hereafter. 


53:Conſignation is alſo a kind of Cuſtody, whereby the Gonſigner Des 
tats in the Conſignatars bands,the ſum or thing whichisrefuſed by the Creditor, 
to the Creditors behove, therein the Confignatar is but the Interpoſed perſon, 
either by conſent, as it is frequently provided by Clauſes of Confignation, or 
by Law 3 and the Contractof Cuſtody ſtandeth betwixt the Creditor and the 
Confignatar , by which he is oblieged to keep, and reſtore to the Creditor, 
and thereby the Debitor orderly Configning 1s liberat, and is not oblieged to 
uplift Sums Configned from the Confignatar, and make them forthcoming to 
the Creditor, unleſs the Conte ſimulat , and taken vp again by the 
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Confiptier, and)where' the Law condeſeends on confignatars, the Confſipner 
| 4$ liberate, and not lyable for the Conſignatarsſufhciency, orfaithfuln 
where Conſignations are to be legally in-rhe hands 6f rhe Clerk of the Bills , 
yer if the Conſignation hath notbeen-orderly, but by the fault of the Confign. 
ery if the publick Conſignatar prove Inſolvent, the peril is the Conftgner. 


In Conventional Obligations, where the choyce of the Conſignatar is in the 
Conſigner, the Confignation is upon the peril of the Conligner,it the Conlig. 
matar was Inſolvent , which uſes ordinarly to be expreſt , bur if it were not, 
it is implyed. 


Truſt is alſo a kind of Depoſitation , whereby the thing mtruſted is in the 
cuſtody of the perſon intruſted , to the behove of the intraſter, and the pro- 
perty of the thing intruſted, be it Land or Moveables, 1s 13 the perſon of the 
Intruſted, elſe it is not proper Truſt ; fo if it be tranſmnted to ſingular Suc- 
ceſſors, acquiring boxa fide, they arc ſecure, and the Truſty rsonlylyable per- 
ſonally upon the Truſt ; but ſuch Truſts being of Importance, albeit Write 
uſeth not to be adhibite in them, - they are not ordinarly proven but by Write, 
or Oath of Party 3 yet Witneſles were uſed , ex officio, and truſt of an Af: 
fignation found proven thereby, Febrnary 22, 1565. Viſcount of Kingſ: 
toun' contra Collonel Fullertoun. And a Bond being in Trult to an other Par- | 
ties behove, was found proven by preſumprions, Jamwary 12.1666, Executors 
of William Stevinſon contra James Crawford. 


"54; This is fingular inthe Law of Depoſitatton , that there is no exception 
of compenſation-competent againſt it , /. pen. C. depoſitz, which Donellus and 
moſt Interpreters account to be introduced only by Juftiniar, and was notfh 
before, nor by the Nature of this Contra , nor by Equity : Butthe cons 
trary appeareth, becauſe the very intent and Nature of this Contratt is , that 
the thing Depoſitate muſt be keeped and reſtored whenſoever demanded, yea, 
though 1t hada Term, yet unleſs there were a Sallery, or ſome Intereft inthe 
Keeper, it may be demanded whenſoever, becauſe the Term is in favoursof 
the-Deponent, not of the Depoſitar , whom it bindethduring that time, 
and fo it may be renounced whenſoever by the Deponer , cuzque licet juri pro 
feintroduFo renunciarez and therefore it is the nature of this Contra&,that the 
thing Depoſitateſhould bereſtored upondemand, and his accepting thereoffo, 
Ka tacit quitmgofany objection the contrary,buttheconvincing reafon isthat 
compenſation is only 1n things of the ſame nature ant liquid:But ih Depoffrati- 
on,the Dominion & Poſleſiion of the thing remaineth in theDeponenr,though 
it benumerate Money Conligned, and to medle withitis unwarrantable, and 
accountedin Law theft, as being contreFatio rei aliene 35 and therefore, that be: 
mg a thing cannot be compenſed with wutuzm, where the property and dom: 
nion 1s in the borrower: , and but a perſonal Obligation to repay, whichcan- 
not be compenſed with a body or quantity, the property whereof is not alie- 
nat. - The like therefore holdeth in Money found , or any other way in'the 
detainers hands , without right tothe property of it 3- yet ifrwo-Depoſitars 
were in queſtion ofthat ſame kind of thing , as both of money, -the Lay al: 
lows compenſation inthar cale, ” 


55. The queſtions alſo moved here , whether the thing Depoſitat may be 
detained for the neceſſary and profitable expenſes wared upon it , though 
Law and moſt Interpreters fovour the Negative, upon the ſame ground that 
compenſation is excludeds but the Affirmative is preferred, becauſe, as the 
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contrary adtion is competent for the Melioration , ſo much more the EXCepti- 
on, being a, part of the ſame Contra&t; and therefore, the Lord Balmerino 
having, by his own Miffve and Back-bond, acknowledged that the Eſtate of 
Jedburgh was Ditponed to him in truſt, to the behove of the Earl of Somers- 
ſeat, all the expenſe onthe Land, or for Somerſeat in contemplation of the truſt, 
was found competent againſt Bedford, who had adjudged Somerſeat's Right. 


And in all cafes in the Law where Action is competent , Exception is alſo 
competent, and ſo with us, if in(tantly verified. Amongſt the Romans, there 
was an Edi& of the Pretors , in depoſito, to this effe&t, that Depoſitarsſhould 
be oBlieged to reſtore or make up the ſingle value : But in things Depoſitat 
through the preſent occaſion of Tumult, Fire, fallingof Houſes, or Ship-wrack 
(in the caſe of not due Reſtitution) for the double, /. 1. f. depoſti, wherein 
there is much utility to ſecure perſons , Depoſitating of neceſſity in theſe dee 
plorable caſes, but it hath not been allowed by our Cuſtoms as yet. 


56. It may be queſtioned, if any thing be Depofitate to more Depoſitars, 
whether they are lyable iz ſolidum ? So that the Deponent may crave Reſti= 
tution, or Reparation from every une for the w hole value , or for his thare 
only : The Civil Law is clear tor the Athrmative , that all are lyable 7x jolie 
dum, I. 1,4. 43. codem , and upon good reaſon, becaule it is fidelity in pre- 
ſerving one Individual thing that isundertaken, which therefore, de natura rei, 
muſt obliege everv perſon to the whole , ſeing he is not oblieged to reſtore a 
part of thething Depolitat , but the thing it ſeIlf 53 yet it the Depoſitars be 
all ſolvendo , they are free paying their part , the thing depoſitat being Mo- 
ney , 1. 22. fi duo keredes , ff. depoſiti; butinthis caſe, there were not more 
depoſitars, but more Heirs of a Depoſitar. 


And in this Depoſitars and Con-tutorsdiffer,thatthe diligence of theſe,even 
as to their Con-tutors, being greater thenof the other ; this being conſequent 
to the nature of Depoſitation, will no- doubt be followed by us. Ir depoſito, 
inthe Law , the Deponent hath beneficinm juramenti in litem, or to provethe 

ticulars or quantities wanting and their value, ſecundum pretium affectionis, 
bconle of theexuberance of Truſt in this Contract, l. 1, $. 26. f. depof. butnot 
the Depofitar in the contrary ation, - L. 5. eodeme. where the reaſon is added, 
becauſe there 1sno breach of Faith nor Fruſt , but Damnage and Reparation 
mn queſtion: The Depoſitar alſo detaining, being condemned becomes infa- 
mous, /. 1. ff: de bis qui infamia notantur. Hence it is from this Truſt , that 
if a Cheſt or other continent ſealed be Depofitat, action is competent for all 
that was therein ſhown or not, /. 1. 9.41. eodexr;, and thereforein ſuch caſes, the 
Deponents Oath i» /ztem, muſt be taken, or elfe this Intereſt periſheth, which 
is ſuitable to our Cuſtome , before-mentoned in the caſe of Inn- keepers , and 
there is good reaſon and equity, pro pretio affefionis, buti have notobſery- 
ed it queſtioned or decided. This being a Contract of greateſt Truſt, Reſtitu- 
tion is to be made, cm omni cauſa, as Fruits, and Birth, and Annualrent, poiF 
moram , 1.2.C. depeſiti, but Annualrent with usis not due, ſine pado, but may 
be made good by modification of expenſe by the Lords. 


Thereis a frequent caſe of Depoſitation of Writes before delivery there- 
of, which therefore ſuſpende their effe&t , until the Terms of the Depoſita- 
tion appear, which is unqueſtionable by the Oath of the Party receiver of the 
Write, both that the Write was not delivercd, but depoſitat , and alſo upon 
what terms, 
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57. Pledgeeither ſignifies the thing impignorat , orthe Contra of impig. 
noration , in the ſame way as Pigs 1n the Law is taken , and it is a kind of 
Mandat, whereby the Debitor for his Creditors ſecurity, gives him the pawn, 
or thing impignorat , to detain or keep it for his own ſecurity ; or 1n caſe of 
not payment of the Debt , to ſel] the Pledge and pay himſclt out of the price, 
and reſtorethe reſt, orthe Pledge it ſelt upon payment ofthe Debt 3 all which 
1s of the nature of a Mandat, and it hath not only Cuſtody in it , but the 
_ to Diſponein the caſe of not-payment 5 but if theprofiteof the Pledge 

alloted for the profite of the Debt , which is called «/:xprr , it isa mixt 
ContraQ, having in it a Mandat , and the exchange of the Uſufrutt , or uſe 
of the Pledge for the uſe of the Debt. 


53. This Contra hath this ſpecial in it, that it isnot meerly to the behove 
of the Conſtituent, as ordinarly Mandats are, but it is to. the behove of the 
Hypothecar , for his ſecurity , and ſo ends not with the death of either par- 
ty , nor is Reyockable as other Mandats but paſſcth to Heirs and Allignays; 
and therefore requireth greater diJigence then Mandats , viz. fuch diligence 
as prudent men uſe in their Aﬀairs, but obliegeth not for the lighteſt fault, 
. 23. ff. dereg. juris. 


This is alſo ſingular in Wodfſets, or Impignorations, that thereby there is 
conſtitute a real Right in the Pledge, whichno Deed nor Alienation of the Con- 
ſtituent can alter or infringe, which isnot ſo in Mandats, or things Depoſitat, 
neither in Location, whereby there is only a Perſonal Right, and if the pro- 
perty of the thing be Alienat from the Conſtituent, the PFerional Right nath no 
effect, astothe thing about which it is Conſtitute 3 but there 1s here a real Right, 
of which hereafter among other real Rights. 


59, We ſhall nor infiſt in the manner of the ſale of Pledges preſcribed by 
the Roman Law, and the Intimations or Denunciations requiſite to be made 
to the Debitor, that being wholly changed by our Cuſtomes , for in Wod- 
ſets of Lands, the Wodſetter hath a Diſpoſition ofthe Property , but with a 
Reſervation or PaCtion , to ſell back again to the Debitor , upon paymentof 
the Debt , and ſo the Wodletter cannot by vertue of the Impignoration, ſell 
the Lands and pay himſelf, bur all hecan do is to atfe&t the Wodſet Lands, by 
legal diligence as an other Creditor ; and if any other prevent him in dili- 
gence, they acquire the Right of Reverſion, and no poſterior diligence of his 
cantake itaway, or capacitate him to acquire the full property of the Pledge, 
or toalienateit ſimply to another. Thelike is in the Impignoration of Moyes 
ables , which cannot be thereby ſold , but the Creditor may attic them by 
his Legal Diligence , by Poynding thereof. 


60. In Impignoration either of Heretable or Moveable Rights, the Law 
rejected, paGtum legis commiſſorie, which we call a Clauſe Irritant , whereby 
it 1s provided , that if the Debt be not payed at ſuch a time , the Reverfion 
ſhal be void. Our Cuſtome doth not annull ſuch Clauſes 3 but by Att of 
Sederunt, November 27. 1592. it is declared, that the Lords wottld decide in 
all Clauſes Irritant , in Infeftrments, Bonds, and Tacks, according to the cx- 
preſs words and meaning thereof preciſely  yetthe Lords allow ſuch Clauſes 
to be purged by performance , before Sentence , declaring the Clauſe irri« 
rant committed, 


In 


. Obligations Conventional. 149 


In which Proceſs, though it be committed long before, yet by payment at the 
Barr, it wilt be purged,even though the Parry after the irritancy get Polletſion, 
Hope, Clauſe irritant, John Edyar contra Gordoun of Earleſtlous; Yea,though the 
Wodſetter had obtained a Decreet of Removing, two years after the tailzie z 

inft which Repoſition was granted, paying all Namnage and Intereſt, Ju- 
h 8. 1636. Cleghorn contra Ferguſon : Ard albeit the Money was not ready to 
purge at the Barzſo that the Failzie was declared, yer it was ſuperceeding Ex- 
trac foratime , that it may be purged in the mean time, February 7. 1628. 
Pringle contra Ker. But where the Requiſition was on nine ſcore days, 
there was no time granted after the Decreet ro purge , July 19. 1625. Nairn 
contra Naper. This Clauſe is ſo odious , that it was clided by the Wodler- 
ters Poſleſſion of a part of the Lands , and thereby getting a part of the An- 
nualrent, March 18. 1629. Barcley contra Stevinſon, The lice by accepting 
of payment of Annualrent after Failzie , Hope , Clauſe irritant Naſmith contra 
Kinloch, The likeby payment of Annualrent, or by compenſation therewith, 
ibid. Barns contra Barcley, The reaſon of the Law and our Cultome is, be- 
cauſe Impignoration is a permutative Contract, wherein equality is meantand 
required, and Clauſes irritant are redacted ro equality , reſpect is not had 
to the Terms and Expreſſions of the Contract, bur to the thing truely done 
and therefore, though fale of Lands with Reverſton be exprelt , yet if there 
be not a competent equivalent price , and that it be not a real and proper 
fale, but only a Wodlſet, under that conception, the Clauſe irritant hath ng 
further effe& then is before expreſt 5 bur if it be a true ſale and competent 
price, the Clauſe irritant is not penal, but hath its full cttect 5 but otherwiſe 
It is {till purgeable till declarator, which therefore is neceſlar, even though the 
Clauſe irritant bear,that theReverſion ſhall be null without declarator, | hun 
remeeding of the exorbitancy of ſuch Clauſes irritant. 


61. Impignoration is either expreſsby the explicit conſent of parties, or impli- 
cit, which 1sintroduced by Law without conſent of parties ; of ſuch tacite _ 
pothecations , there have been many 1n the Civil Law , as in the Ware, 
for the price , in Houſes for expenſes in Preſervation or Melioration , or for 
Money lent for that uſe, toa Wife in the Goodsof her Huſband, for her To- 
cher: To Pupils and Minors in the Goods of their Tutors and Curators for 
their Duty and Adminiſtration to Pupils inthe Goods of their Mother being 
their Tutrix, or in the Goods of her tecond Huſband , if ſhe did not make an 
accompt, and procure a new Tutor before her Marriage: to Legators in the 
Goods of Executors: To the Fisk for their Tribute,or their Contracts: to Ci- 
ties inthe Goods of their Adminiſtrators. But our Cuſtome hath taken away 
expreſs hy pothecations of all, or a part of the Debitors Goods without deli- 
very , and in the tacite legal hypothecation , hath only allowed a few , al- 
lowing ordinarly parties to be preferred, according tothe priority of their les 
gal diligence, that Commerce may be the more ſure, and every onemay more 
eaſily know his condition with whom he contracts; and therefore , Goods 
lold were not found under any hypothecation for the price, Juze 14. 1676. 
Thomas Cuſhney contra John Cryitie, | 


Yet with us there remains the tacite Hypothecation of the Fruits on the 
Ground 1 the firſt place, and they nor ſatisfying, the Goods on the Ground, 
belonging to the Poſſeſſour, for the terms or the years when the Cropt was 
on the Ground , but not for prior or paſt years z and therefore, all Maſters 
of the Ground, or their Aſſigneys, havingright tothe Mails and Duties, have 
Intereſt to recover the rents thereof, from all imtromettors with the Fruits, 
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Rents or profits thereof, though upon a Title , unleſs their Title be- prefee 
rable, orat leaſt have the benefite of a Poſleſſory Judgement - This was ex- 
tended to Intromettors , though they bought the Corns which grew on the 


Ground , in publick Mercat at Zule , albeit the Heretorhad Poynded a part . 


of the Crop, for the Rent of a prior year , unleſs at the Term of payment, 
Candlemas , there were ſufficient Fruits on the Ground to fſatisfie the Rent, 
March 29. 1639. Dam Mary Hay contra Archibald Elliot. 


Secondly, Tt is extended to Intromettors, with the Cropt and Goods of the 
Ground , though they lawfully Poynded the ſame from the Tennants for their 
juſt Debts, Nic. in quibus cauſis pignus, &c. Earl of Wintoun contra Barcley, un- 
leſs they left as much upon the Ground as might ſatisfie the rent , beſides the 
Houſhold Stuff, Fuly 25.1623. February 3. 1624. Hay contra Keith. The 
like wherein the preſent Cropt was not accompted , but left for the ſubſe» 
quent Rent, of which the Terms were not come , June 29. 1624. Polwart 
contra 


Thirdly, It is extended , that thereby the Maſter ot the Ground may ſums 
marly ſtop Poynding, unleſs ſufficient Goods be left to pay the Rent, beſide 
the plenithing of the Houſe, February 3. 1624. Arrocks Bairns contra Keith, 

Fourthly , This is extended againſt the Donatar of the Tennants Eſcheat, 
intrometting thereby , who was found lyable, though no Action was moy- 
ed by _ Maſter of the Ground for ſeven years, in the faid caſe , Hay con- 
tra Keith, 


The like is ſuſtained as to the Goods of the Poſſeſſours of Houſes, inveZs 
© illata , for Houſe-mailes, for all intromettors therewith are lyable , and 
the Goods may be ſtopped from Poynding for the Poſletiours Debt, - without 
Deforcement, being inve&a & illata : But this extends only to one year, or 
two Terms Mail , December 7. 1630. Dick contra Lands. 

But the Hypothecation of theFruirs of theGround isgreater,then of the Ten+ 
nants otherGoods;for the Fruits are lyable according to the value thereof for the 
rents,though there remain otherGoods ſufficient to pay theReats on theGround, 
ſeing there remained not ſufficient Fruits to pay the fame, March ult, 1624. La- 
dy Down and her Spouſe contra Laird of Dowr. This Hyrothecation of the 
Fruits for the Rent , was extended to a Town ſetting their Cuſtomes, even 
againſt the Sub-tackſman , not bound to the Town, who were preferred to 
the Tackſmans Creditors in a double Poynding, Jarnary 31. 1665. Anderſon 
and Proven contra the Town of Edinbureh. It was allo extended to the ſeller of 
Fiſhing againſt the Donatar of the Tackſ» mans Eſcheat , who was found ly- 
able to reſtore, July 4. 1667. Cuming of Alter contra Lumſdean, This Hypo- 
thecation was found to give the Maſter ofthe Ground Rigat , not only tode- 
tain, but tobring back the Tennants Goods to the Ground, de recent: , De- 
cember 11.1672. William Crichtoun contra the Earl of Qneenſoerry , but not ex 
intervallo, February 9. 1579. Park contra Cockburn of Kijelaw : Burt this Hy- 
pothecation was not extended to an Appryzer without diligence or Poſlcſhon, 
July 29.1675, Lord Panmoor contra Colliſtonn. 


The like Hypothecation is competent to Tcind-Maſters for their Teinds, 
even though the Heretor get a Rent for the whole , or Profite ot the Land, 
Stock and Teind joyntly , he 1s thereby lyable as Intromettor, which was ex- 
tended to Miniſters for their Benefices or Stipends , whereby they may have 
acceſs to any Intrometter with the Teinds, out of which the Stipend is modt- 
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fied , not only forthe Intrometters proportion of his Lands , but in ſolidum, 
for his whole Teind, according to the value of his Intromiffion, July6. 1625. 
Mortoun contra Scot, which held, though the Intromettor had a Wodlfet of 
Stock and Teind, whereby he had but his Annualrent, March 21. 1633. Mr. 
Gilbert Key contra Mr. James Gray and Carmichael, and this was found not only 
in Beneficed Miniſters, but in Stipendiaries, who may either take them to the 
Tennents or their Malters Intrometting, Sporſ. Kirkmen, Mr. Andrew Ker con- 
tra Gilchyiif, There is with us no Hypothecationin Lands, for the Price or 
Money borrowed, exprelly to buy it, Nicol. que in fraudem , Paterſon contra 
Scarlet. And the preference of Relics for Implement of their Contradts of 
Marriage , out of their Huſbands Moveables, 1n their hands, to other Credi- 
tors, isnot a Hypothecation, but a priviledge perſonal. 


63. Permutation, or Excambion and Sale, are ſo congenerous Contradts ; 
eſpecially in our Cuſtomes, thar the ſame work will explam both, by holding 
out in what they do agree, and in what they differ : Permutation or Ex- 
change, is'a Contra whereby one thing 1s agreed to be given for another, 
which, if it be Money, as it is current for Goods or Ware ( under whichall 
things which can be bought , are comprehended ) then its fale, or emption 
and vendition. 


Theſe Contradts agree in this, that both are perfefted according toLaw and 
our Cuſtome , by fole conſent : Naked pactions being now efficatious, and 
though neither of the things exchanged be delivered, the 4 4s is valid, 
bur it there be any latent vitioſity, it it impede the uſe of the thing bought, 
the Romans gave aGionemwedbibitoriam , to reſtore and annul the in, or 
quanti minoris, tor making up the buyers Intereſt; but if the ſeller was ignon 
rant of the vitioſity, or infuthciency , he isnot lyable to make it good, unleſs 
he athrm it to be free of that , or ingeneral , of any other faults, but if he 
knew, he is lyable, it it were not ſhowen to the buyer, or of it ſelf evident 
or known 3 1n which caſe, the ſeller is only oblieged, if he expreſly padtion, 
our Cuſtome alloweth making up of latent inſufficiency, of which before. 


But theſe Contradts differ , Firſt , in the materials , which in ſale muſt be 
Money, as ſuch, and as a liquid price, elſe if it be reſpetted as a body, orin- 
definite quantity , as uncoyned or uncurrent Money, or it it be bought by the 
weight, or intrinſick value; or if Money of one Countrey beexchanged with 
Money of another Countrey , having no common Standard , here is no fale 
but exchange : Neither is exchange of Money loan , becauſe it is not as ali- 
quid quantity,as when ſo much Erg/;ſb Money is given for the Floren Crown, 
or Gilder, and the remitting thereof. The price muſt bealſo certain, or which 
may be aſlertained , as ſuch a perſon gave , or as ſhall be had fromothers by 
the ſeller for the like Goods, or as ſuch a perſon ſhall appoint, which ittexor- 
bitant, way beredatted, ad arbitrinne boniviri, which ſeemsto conſiſt, though 
the arbitrimentbe made the buyers. 


Secondly, Excambion and Sale differ mainly in this, that in fale, delivery of 
the Goods or things bought, with the Obligation of Warrandice in caſe of 
evicion , which is 1mplyed 1n fale , though not expreſt, is the implement of 
it on the ſellers part , even though the buyer know, and make it a that 
It werenot theſcllers, yet he could demand no morebut delivery and warran- 
dice; but contrarways , the price muſt be made the Sellers, and he may re- 
fuſe it ifhe can ſhew anothers Right. 
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But in Excambion , delivery muſt be made on either part , and the thing 
delivered muſt become thereby the receivers, elfe , if it appear to be anOtherg, 
it may be refuſed before delivery, and it it be evicted , the ContraQbe. 
comes void , and the other party hath: regrels to what he gave in Excambion, 
which followeth even ſingular Succefiors, though it be not fo expreſ, and 
though the ſingular Succellor was by Appryzing, &c. ? to the eviction, 
November 21. 1623, Earl of«Montroſe contra Sir Jobn Ker. And that with- 
out neceſlity to in{truf& , that he who craves regreſs had right when he char 
ed any further then by the Narrative of the Excambion , which was of an Kt 
date , in a Charter from the King, bearing', Theſe Lands to have been Diſponed 
in Excambion, for the Defenders Lands , and that the Excamber and his Heirs 
— ſhould have regreſs , without mention of Aſſ1gnays , albeit the Purſuer was Afſip- 
nay, July 14. 1629. Laird of Wardejs contra Laird of Balcomy 3 where it was 
allo found , that no perſon needed to be cited to obtain regreſs , but the pre. 
ſent proprietar ofthe Lands Excambed,and thegucceſlor of the Contracter, and 
no intervenient Authors, July 2. 1629. inter eoſaem. 


64. Sale may conliſt in all things which are not protubite , ſuch as buying 
of Pleas, by Members of the Colledge of Juſtice , by the Act of Parliament, 
which is underſtood of all perſons, having imployment about the Seſſion, as 
Advocats, Clerks, Writers, &c. Agents and their Servants 3 wherein by Pleas, 


are not underſtood things wherein there may be contraverſie , but whereia ' 


there is Proceſs actually depending, and called and not decerned, July 6. 162 5. 
Mowat contra Mcclane, July 30.1635. Sir Robert Richardſon centra Cranſtoux 
Riddel. But the Prohibition doth not annul the Right or hinder Procek, 
but is a Ground whereupon deprivation may follow by the A&, as in thetor- 
mer caſe, June5. 1611. Adam Cunninghame Advocat contra Maxwel of Drum- 
coltrane, 


Sale being perfe&ed and thething delivered, the property thereof becomes 
the buyers, if it was the ſellers, and there is no dependence of it , till the 
price be payed or ſecured, as was in the Civil Law , neither Hypothecation 
of it for the price, . Hope de empto, John Parker contra Stevin Law, Nic. quein 
fraudem Jt ied Paterſon contra Scarlet. 


In fale there may be Earneſt interpoſed , or Reverſion granted , or the 
Commitſlory Paction or Clauſe irritant , adjected , that if the price be not 
payed , the ſale ſhall be void , or the ſame may be conduionally , ifthe price 
be payed by ſuchaday, or if any other offer not a better Price in ſuchatime, 
or with condition not to ſell, without conſent, of which in order. 


65. Asto the Firi?, Though giving af Earneſt be very ordinary in Bargains 
of FA and others, yet its no Ick dubious, what the Nature and Effect there- 
of is, ſome holding it to be, to the effe&t the Bargain may be evident andcer- 
tain 3 for though ſale be perfe&ted by ſole conſent, yet it is not :1lways evi- 
dentto the parties and the witnetles , whether it be a Communing or a Con” 
traſt 3 and therefore, to make 1c ſure to both, Merchants who may not ha- 
zard upon dubious Interpretations, do give Earneſt as an evidence of the Bar- 

ain cloſed and perfefted : But others think , that the effect and intent of 
Earneſt » Is that the giver of the Earneſt may refile from the Bargain if he 


pleaſe to loſe his Earneſt, and the taker may r<file , if he return the Earneſt | 


with as much more. TheCivil Law, 1. 17. C. de fide initrumentorum evinſtit. 
de empt.vend. in principio 3 And many Interpreters ſeem to favour this con- 
{truction : 
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pion * Yet many Texts in Law adduced by Wezenbecins , Faber and 
2s, arc for the former opinion , and rhey do Interpret the contrary 


| places , not to be of fale perfe&ed, but of an antecedent promiſe or pation, 


to buyor {ell : It hath nor oft occurred ( ſo far as I have obſerved.) to be de- 
cided with us , which of theſe opinions 1s to be followed with us , but the 
former ſeems to be preferable, becauſe ordinarly with ns ,  Eaxneſt is (6 in- 
confidrable that it cannot be thought to be the meaning of the Oe leave 
the Bargain Arbitrary , upon the (okng ordoubling thereof, fo was it found, 
February 24. 1628. contra James Riddet. ' To this allo 
ſyirs the ſenſe , that Earneſt is taken in the Scripture , for Evidence and A/- 

ance, making the matter Fixed and not Arbitrary, which at leaſt evinceth 
that the Word hath been anciently taken fo, whatever hath been the Cuſtome 
ahd Conſtitution of the Romans. 


- 66. -Reverſion or the PaQtion of Redemption, though ordinarly it isuſed 
m Wodſets , which albeit - they be under the form of fate, yerin reality they 
are notſuch, there being no equivalent price , yet may it be where there 18a 
true ſale , and this pation is ro real quality or condition of the fals , how- 
ever it be conceived , but only a perſonal obliegement on the r= ha » Which 
therefore doth not affect the thing bought, nor a ſingular Succeffor , though 
Reverſion of Lands and Heretable Rights, be made as real and effeftualagainſt 


 fingular Succeſſors, when it is ingrofled in the Bargain, or duely Regiltrate, 


yet that is not by the nature of the thing , but by the Statute, and takes no 
place in other caſes, asin Reverfion of Moveables, which are fold under Re- 
verſion 3 but if impignorat , the Reverſion is a part of the Contradt , and is 
effectual againſt ſingular Succellors. . | = 


« As to the other Pattions adjetted to ſale , ſometimes they are ſo conceived 
and/ meaned, that thereby the bargain is truely conditional and pendent, arid 
ſdis not a perfect Bargain , tillthe condition beexiſtent > Neither doth the 
property of the thing ſold paſs thereby , though Poſlefſion follow, till it be' 
= witty as ifthe Bargain be conditional, only upon payment of the price at 
ſuch a time, till payment the property pafleth not unto the Buyer 3 burthere 
are many other adjections which are expreſt under the name of Conditions and 
Proviſions, which are not inherent as eliencial in the Bargain : But extrinfick 
perſonal Obliegements, the exiſtence wheftof doth not annul the ſale, or fuſs 
_ or annul the property in the buyer , at leaſt in his fingularSucceffors , as 

th now been faid in Reverfions, and is frequent in may other caſes. 


' 67. InSale there uſes to be adhibita Clauſe irritant , or reſolutive Clauſe, 
that if ſuch a a_ or Condition were, or were not, in that caſe the Bargain 
ſhould be null and void, as if it had never been made and granted: whence 
ariſcth a very ſubtile Debate, whether ſuch Clauſes, whatſoever their Tenor be, 
ae effectual, and follow the thing tofingular Succeffors , anddo render the 
Bargain and Property acquired, null init ſelf? Or whether ſachbe but perſorts 
al Obligations only £ Whichthough they may annul the Property or Bargain, 
if itremain in the hands'of the ContraQer, cannot reach it, if it be inthe hands 
ofa third party, is the Queſtion : for clearing whereof , it appeareth, 


F iſ That if ſuch Conditions , or reſohative Clauſes do ſtop the tranſmif- 
ion of Property , and be ſomeaned and expreſt , then as isſaid before , the 
Bargain is pendent, andthe Property not tranſmitted, even as to ſingular Suc- 
ceflors, and the ſelter remains the Proprietar : But if by the Contra and 

Rr Clauſe, 


” 
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Clauſe, the buyer become once the Proprietar , and the condition is adje@t> 


ed, that heſhall ceaſe to be Proprietar, in ſuch a caſe, this is but perſonal, tor 


Property or Dominion paſſes not by conditions gr proviſions, but by Traditi- 
on , and otherways preſcribed in Law z fo that theſe conditions, however 
expreſt, are only the foundation, upon which the Property might paſs from 
the buyer, if thething bought remain his, unleſs by Law or Statute it be other- 
ways ordered, asin Reverſ1ons of Lands, Alicnation of Fewdal Rights, which 
become void , and return if alienat , and not payment of the Few Duty, 
whereby the Few Right becomes void, but all by Law and Cuſtome , and 
not by privat PaCtion. 


68. Secondly, The doubt remains, if ſuch perſonal Conditions with fuch 
Clauſes reſolutive be in the body of the Bargain , . whether i be effectual 
againſt ſingular Succeſlors, who cannot but know their Authors Rights, and 
therefore are in dolo 6 mala fide , it they acquire ſuch Rights in prejudice of 
the conditions thereof , and ſo ex dolo, at leaſt ſuch Claultes will be effectual 
againſt the ſingular Succeſlors 3 Bur firſt, this hath no force where the acqui- 
ry is not Foluntar, bur neceſlar for ſatisfaction of Debt by Appryzing , and 
other Legal Diligence , in which ordinarly the acquirer doth not, neither is 
ſuppoſed to know his Authors Right. 


Secondly , Tf the Bargain be fo neceſiar , that the Purchaſer be a Creditor, 
and hath no other probable way of payment , in which, though he {ce his 
Authors Right bearing ſuch Clauſes, yet he aCtcrth upon necetlity, for his own 
ſatisfaction. 2 

Thirdly, Theſe who acquire ſuch Rights without neceſſity, and ſce there- 
in ſuch conditions in themſelves perſonal , though having relolutive Clautes, 
do not thereby know that the third party hath the Right, jzs 7: re, but on- 
ly jus ad rem ; - and therefore , it they acquire fuch Rights , the property is 
thereby tranſmitted : and though there may be Fraud 1n the acquirer, which 
raiſeth an Obligation of Reparation to the party damnified by that Dclin» 
quence 3 yet that is but perſonal , and.another party acquiring, bona fide, 
or neccſarly,and not partaking ofthat Fraud,isi# two: butcertain knowledge, 
by intimation, citatien, or the like, and inducing walam fidem, whereby any 
prior Diſpoſition, or Athignation made to another party, 1s certainly. known, 
or at leaſt interruption made in acquiring , boya fide, by Arreſtment or Cita- 
tion of the acquirer : Such Rights acquired , not being of neceſlity to ſati(- 


fy prior Ingagements, are Reduceable, ex capite frandzs , and the acquirer is | 


partaker ofthe Fraud of his Author, who thereby becomes a granter ot double 
Rights, but this will not hinder Legal Diligences to proceed and be compleat- 
ed , and become effectual , though the uſer thercof did certainly krow any 
Inhoat , or incompleat Right of another ; but it is more doubtful,and not yet 
dear by Cuſtome , whether a volu:tar Right taken for ſatisfaction ot a prior 
Debt by him , who certainly knew of a prior Diſpoſition or Allignarion, 
though not perfected, would be reduced as Fraudulent, 


Therclating of a Right unto another Right, without any invalidity thereof 
expreſt, was found to infer an acknowledgement of it, February 15. 1637. 
Lawder contra(goodweſe of Whitekirk.Of late the like conditions have become very 
ordinary , that thereby property may become inalienable, and as a perpetual 
Uſafrut 3 yet it ſeems ſuch are neither expedient for Commerce, or for the 
neceffity of the Proprietar, nor conſiſtent with the nature of Property, whole 
main effect is Alienation, or diſpoſal of the Subſtance of the thing, as Uſutruct 

is 
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is of the Fruits z and therefore, it were ſefeſt upon ſuch Clauſes to uſe Inhi- 
bition, yet they may be effectual againſt Lucrative Alienations or Donations, 


inreſpeCt that by theſe Clauſes,at leaſt the parties are perfonalCreditors,and ſwA- 
licnations gratuitous in their prejudice,may be anulled by theStatute, 1621.c.28, 


But of late, it hath been found , that the Clauſe irritant being in a Tailzie, 
and inthe Seafine of both the firſt Hcir , and of the laſt, that it did annul the 
Creditors Rights and Appryzings , and the next who might have been Heir of 
Tailzie,had acceſs to theLand wuhout thatHeir who incurred the claule irritant 
his Debt, February 26. 1662. Lord $:ormont contra Creditors of the Earl of Ar- 
nandale, 

69. Sale being compleat,the Queſtion is, if the thing ſhould periſh by accident 
before delivery ,and not after delay,and without the fault of theſeller, whether 
the hazard be the (c\lers or the buyers,by the Civil Law,the buyerhath the peril, 
L.34.4.6.f.de contrabenda emptione. l. 14. ff. de furtis. 1.1. Cod. depericulo & commo- 
do,the peril is not theſellers, unleſs expreſly he take the hazard, or that the buy- 
er buy, per averſionem, 4.6 2.4.2, 2.4. de contrakenda exptione, all which putteth 
both the peril and profites of the thing upor the buyer, ejus eſt periculun, cu- 
juseſt comm-dum;, and itis far more clear, that the Acceiſions, Fruits and Pro- 
fites of things bought, arethe buyers, even before deliveryz and by the fame 
ground , muſt the peril be his alſo : But on the other part , that 
the loſs ts the ſellers, is the opinion of others , becauſe the (eller after the fale 
is debitor for the delivery, and it is a general Rule, that the Debitor is never 
oblieged for the hazard of accidents , when he is debitor for a certain body; 
but all agree, that if the fale were of a Fungible, as Wine, Oyl, or Grain, 
not conlidercd as a particularbody, asthe Wine in ſuch a Scller, or the Grain 
in ſucha Houſe, but generally ſo much Grain or Wine as a meer Fungible, in 
that caſe the peril would be the ſellers, becauſethe periſhing of any one par- 
ticular could not be the buyers; but beſide Authority, the main reaſon onthe 
contrair is, that every thing periſheth to its owner z and before Tradition, 
the ſeller is Proprietar of the thing ſold. I have not obſerved itdebated or de. 
cided with us , if the thing fold ſhould thereafter periſh ; that yet the 
price is due ; and if by common cuſtome , the ſeller had not forborn in that 
caſe, doubtleſs the buyer would not have paycd willingly , which therefore 
ſeems to be our Cuſtome , ſeing none have obtained the price, whodidnot 
deliver, or offer the thing ſold, which is alſo the opinion of Cujac. ad L 33; F. 
Locati, yet the peril of a Houſeſold , and thereafter burnt, found to be t 
buyers, though the Diſpoſition bore an obliegementto put the buyer in Poſ- 
&fſion, but = buyer did voluntarly take Poſlefſion , and re-builded the 
Houſe , and was Infeft before the Burning , December 13. 1667. Hunter con- 
tra Wilſons.ln ſale,abſolute warrandice is implyed,which is not to be extended to 
moderate {crvitudes,as was Aquezdudts and City ſervitudes, 1.66. f. de contraben- 
aa emptione. | 

70. Location and ConduRion is a Contra@ whereby hyre is given for the 
fruits,uſe,or work of perſons or things;thisContratt keepeth a great proportion 
with fale;for asno Sale can be without a Price,ſo no Location without a Hire, 
and as the price muſt be certain, either being expreſly named, or indirectly, 
being the price that ſuch another gave for the like, or that ſuch a perſon ould 
think reaſonable, both which become certain, it the price given by that other 
party appear , or if that third perſon modihe the price otherways, the fale is 
void and pendent , and unperfect, till that be performed: So in Location 
the hire muſt bethe ſame way aflertained; for it the prycebe but made, ex poſt 
faGo, it is no proper Location , - he who gives his Cloath to be dyed , and 
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promiſeth to agree for the Cloath, as the dye ſhall be in fineneſs, this is no Lo- 
cation , but an innominat Contract: | 


But it is contraverted, whether Sale and Location do alſo agree in this, that 


as theprice muſt be im current Money, fo allo the hire. It was of much m6- 
ment inthe Rowan Law , becauſe Location was a nvuminat Contract, perfeR- 
cd by ſole conſent, but other Contradts innominate were- but naked pattions,till 
the thing agreed upon was inverpoſed; and therefore 'it is there acearatly de- 
bated , ſome holding that Money only can make the hire in a proper Locari- 
on , and ſome that any other Liquid quantity or fungible is ſufficient, as Oyl, 
Grain, &c. But withus, all agreements-being effectual by ſole conſent, we 


need not much debate 5 and therefore , ſeeing all the effe&ts and conditions | 


competent , where the hire is Money, arealſo competent where it is any other 
Fungible, we agree with that opinion, that fuch are proper Locations. 


Sale and Location differ mainly in this, that the intent and effett of Sale, is 
to alienate the Subſtance of the thing bought, and ſtate the property thereof 
in the buyer ; butin Location, the ordinar inrent thereof is, thar the Subſtance 
and property of the thing 1s not alienat , but remains in the ſetter , and the 
taker hath only the fruits and work thereof , which muſt not be already done, 
and extant, but that which is ro be done, &-# ſpe : as for inſtance, a Bar- 
gain for the Fruits of a Field, which arealready growing , is no Location, but 
Sale, and ſoof uſe or work, already performed ; and therefore, in the na- 
ture of this Contra , there isa hazard and uncertainty m the conductor of 
thequantity, or value of the Fruits, uſe or Work, the peril and profites where- 
of is the Conduftors, 


71. But here ariſeth the Queſtion , that in the caſe of the ſterility of the 
Ground ſet, orthe abſolute ceafing of the Uſe, Fruit or Work, whether the 
hire be due in that caſe? The determination thereof will clear the exception 
of the former Rule , concerning the peril and quantity of the Uſe, Fruit and 
Work locat 3 and therefore, F&irſs , Where the Uſe , Fruit and Work 
doth altogether ceaſe, without the fault of the ConduQor, there the hire muſt 
alſo ceaſe, becauſe the one is given asthe cauſe of the other , and the peril un- 
dertaken, is not of the being , but of the quantity and value thereof; for in- 
ſtance, if Land taken be inunCat or ſanded, and ſo have no Fruit, it ts thecom- 
mon opinion of all , that the hire or cane ceaſeth to be due for that time: Or 
if a Horſe ſett, or a Servant hired die, the hire or fee is but due according to 
the time of their life ; bat if they be ſick or unprofitable for a time, yet 
with hope of recovery and profite, in that caſe there is no abatement. 


Secondly, Thongh the opinion of the Learned be very diverſe, in the mat- 
ter ofthe barrenneſs of the Ground, ſome accompting it, if the half of the ordi- 
narIncreaſe fail, ſome if the third, and ſome leaving itto the common eſti- 
mate of the place,what is called barrenneſs or the arbitriment of the Judge; yet 
I think it more rational to determine that caſe with the reſt, upon the former 
ground, that if there be any profite of the Fruit above the expenſes, or work, 
the rent or hireſhould be due. 


73. Thelike is 1n vaſtation by publick Calamity, which hath been frequent- 
ly decided upon occafion of the Jate Vaſtations, but this will not extend to pri- 
vate accidents befalling the Cropt after the growing or reaping, even though 
by accident it ſhould be deſtroyed or burnt without the Takers fault , pe 
haza 
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hazard is his own, becauſe it is not then reſpected as the Fruit, but as a 
Body in being, whereof he hath the property and'peril : Butin publick Ca- 
lamities by War, not only the Cropt is taken away, but the Tennants aredifin- 
abled, and hindered to Labour, and therefore muſt haveabatement ; this will 
take no place, if theabundance of another year compenſe the ſterility of the 
former, /. 8. Cod. Locati, 


73. Seing the intent and effc& of the Location, is not to alienate the pro- 
perty of the thing Locat, it followeth,that this Contract is meerly perſonal, and 
thereby there 1s no real Right in the thing, whoſe Uſe, Fruits, or Work are 
Locat ; fo that ifthe property of theſe things be alienate from the Locator, the 
intereſt cf the Conductor ceafeth , and a ſingular Succetior may recover it 
from the ConduQtor , notwithſtanding the Location, which reacheth it only 
by the perſonal Contract , as 1t did belong to the Setter , and fo it would be 
in our Tacks or Rentals, by their own nature, but it is otherways provided 
by a ſpecial Statute, of which hercafter. We ſhall ſpeak nothing here of Feu- 
Farms, which though they are Locarions, yet by the Law they become real, 
leaving theſe to their own place. 


74.What ſhal be ſaid of thatContra&t,whercby Money or anyFungibleis lent for 
thelike in kind again, with ſuch a hirc tor the ufc thereof? | heſe arccalledUſurary 
contrads, and they cannot be comprehended underLoan, becauſe they are not 
Gratuitous,or underLocation,becaule the property and ſubſtance is alienat, Uſa. 
rary Contra&ts comeneareſt toLocation;butto repreſs the exorbitance of Uſurers, 
the Civil Law rejeted Uſurary Contracts, and admitteth only of the profite of 
fungibles.In ſome caſes,theJudicialLaw allo rejecteth them,and prohibitethUſi 
tobe uſed among theJews,though they might ule it with other Nations.Sod 
the Canon Law diſapprove it, and moſt Nations, where that Lay is in vigor 
et we , and generally other Protcſtant Nations do allow of the profite and 
ire of Money , or other Fungibles , being within the proportion allowed in 
Law, which ſometimes was ten for each hundred in the year, thereafter 
eighth, and now ſix 3 and therefore Uſurary-contraQts are only , wherein 
there is unlawful or exorbitant profites beyond the Law. So did the Civil 
Law allow, »ſfuras centeſimtas , viz. one of an hundred Monethly ; and their 
Oſaras beſſes, ſemiſſes and Dodrantes. In the ſeveral caſes allowed in Law, we 
have only one meaſure for all; the zauticuz ferns, is where ſo much is given, 
. not only for the profite of the Money , but for the hazard and peril of the 
Ware bought thereby, or ofother Fungibles, by Sea, andſo it isa mixed Con- 
tract 5 ns in both caſes Profite and Annualrent is lawful, as having no moral 
countermand, and ſo being free, 1snot only ſubje&t to our pattions and pro- 
miſes , which we are morally oblieged to obſerve ; but hath alſo init permu- 
tative Juſtice, in that Money , Wine, Oyl, Grain or the like , have a real uſe 
. profitable to men by the exchange thereof , and increaſe that may accrew 
thereby, and for which proportionable hire may be lawfully and profitably 
conſtirute : Theſe Uſurary-contreCts therefore are to be reduced, not to Loan, 
but to Location, though by accident they have thatdifference from the reſt, 
that the property is alienate , becauſe there can be no uſe of Money or Fun- 
pibles otherways. 


The penalty of exorbitant Ufury with us was, that the Debitor for fuch 
Uſury, revealing the ſame, ſhould be freed. of the Contract, and if he did not, 
any other revealing it ſhould have right to the ſum given out upon Uſury 
and Profit thereof , Par. 1594. cap. = 1. But afterwards, all taking of more 
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Anmualrent then ten per centam, direly or indireftly, by taking of Vidua] 
within the ordinary prices, or buying Viftuals for the Annualrent with ex. 
orbitant prices in caſe of not delivery , or by umproper Wodletts , having 
; back-tack Duties then effeiring to ten per centum, or otherwayes, do 
canfiſcate their Moveables and the Sums ſo given out 5 which the party can- 
nat renounce , but the Advoecat hath intereſt to purſue therefore, without 
the parties concurrence 3 and if he concur, he thall have reſtitution of what 
more Annual he payed nor«ten per certum , Parl. 1597. cap. 247. But the 
Annual was retrenched to eight per centum , Parl, 1633, cap. 21. and to ix 
per ceutum,Parl. 1649. cap. revived,Parl.1661. cap. 49. But whether pro- 
per Wodſetts without back-tack , though the Rent be much more then the 
ordinary Annual-rent , be an ufurary Contra&t, and falls under the general 
Clauſe of the faid A&, though it hath ſometimes been eflayed , yer hath not 
been decided. The main reafon that the parties tound on 1s, on the one part, 
that there is indire&ly more then the ordinary Annualrent, and fo falls under 
the AR, 1597. and on the other, that improper Wodletts are there expreſt, 
and proper Wodletts ſeem ex propofito omitted , and in proper Wolſeris all 
hazard lyes upon the Wodletter. Of ſetting the Land of dead , poor and 
waſte, we ſhall leave this to every mans private judgement, till publick jud ge- 
ment caſt the ballance ; bur all proper Wodlſerts before 1661. are reftricted 
to the Annualrent by the At of Parhament, 1661. cap. 62, If upon offer 
of ſecurity, the Wodſetter will not quite pollcfiion, he is conntable from the 
offer, as hath been often decided ſince that Act. 


There uſes alſo, in Wodſetts and Reverhons, to be included, a condition 
to ſet the Wodſett Lands for ſuch time, to begin after redemption, which if 
1t be far within the true worth , is Lfurary, and is declared fo, Pal. 1449. 
cap, 19. That Lands provided to be ſet for Tacks not near the true worth, the ſame 
ſhall nat. be keeped : yet fuch a Tack was ſuſtained, ſeing the Wodſetter had not 
his fall Annualrent, by reaſon of a Litcrent reſerved in the Wodſctt, and the 
Wodſtter was the Conſtituents Brother , and fo hke to be for his Portion 
natural, whereof the Tack was a part, June 21. 1662, Laird of Polwart con- 
tra. Hlowe ;, but in other caſes, ſuch a Tack was found null by. the faid: AR, 
but not by the A& betwixt Debitor and Creditor , February 15. 1665, my 
Laxdi Ley contra Porteous. 


75. Fhis much-for Ulfury of Annualrent by Contra or Pattions, it. is alſo 
dye of the Law, and by the obligation of recompenſe and repuration. 5 and 
1n-the Civil Law, in all Contracts bone fidei,it is due ex wora, by the delay of 
the Debitor, which is underſtood after he be required for the ſame, or that 
the Ferm is paſt, 2am dies interpel/at pro homine , and mn other Contracts by 
litifconte(tation: but our cuſtom hath little uſe of that diſanRion, newher tol- 
loweth it that rule 3 bur where Annualrent is not agreed, firlt, ardinarly it is 
not due till. Horning be uſed agamſt the Debitor , and that by a ſpecial. Sta- 
tute, 1621. cap. 20. Yea, though the Horning was not regiſtrat, and. ſo null 
as to. Eſcheat,it was found valid as to the Annualrent, July 16.1673, Iſabel Ker 
contra Parochioners of Moramſrde 5 but it was found not competent by way 
of- fpeciabCharge inthe Suſpenſion of the principal Debt , but ordinarly by 
ordinary action, Jxly 2. 1629. Purvcyance contra Laird of Craigie, where Dury 
his opinion is, That it the Charger had raiicd Horning upon the Act of Par- 
hament, it would- have been ſuſtained tummarly , and is now ordinarly ſa- 
[tajned fummarly by a ſpecial Charge , when the fum is charged for or ſu(- 
pended'z but it being once due , it not only continueth during the lite of 
the 
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the perſon denounced, but ſtill thereafter till payment, 4: 1642. Hume 
5 Heirs of Mr. John Manſon. 2. dna nr 4 by a Bond 5 
one year, though it expreſs not tor all years thereafter, yet contunueth due till 
payment, Decemb. 2. 1628. Blair contra Ramſay. The like where one Term 
was only in the Bond, Spot. uſury, Keith contra Bruce 3 and where Annual- 
rent was promiſed for a time by a Letter, it was found ſtill due till payment, 
January 13. 1669, George Home comtra Seaton of Menzies, 3. It is due by uſe 
of payment only without ay pation , March 4. 1628. Forreſter contre 
Clerk, 4. Annualrent 1s ordained to be due to Cautioners by their Princdi- 
pals, for ſums payed by them as Cautioners by the Clauſe of relief, as being 
damnage and intereſt , —_ the Bond bear no Annualrent , by Statute of 
Seilion, Decemb. 21. 1620. Hope uſury, Torry contra Dowhill 5 Des. 4. 1629. 
Cockpool contra Jobnſtoun , where the Clauſe of relief bare only to relieve the 
Cautioners of his Caution , and not of all damage. The like though there 
was no further diſtreſs againſt the Cautioner,burt regiſtration, Jarxary 24. 1627, 
L ,Wanchton contraL. of Innerweek; and this was extended to co-principals,havitig 
Clauſe of mutual relief of coſt, skaith, &c. Novemb. 15. 1627, Black of Latgo 
contra William Dick. 5. Annualrent is due without pation by Tutors ahd 
Curators to their Pupils, of which formerly, in the Obligations betwixt them. 
6. Annualrent was tound due without paction, by an Heir-male for the Por- 
tion of the Heir-female , though not required for many years, and that ſtill 
from the term of payment, July 5. 16 1o- Cathound contra L, of Luſe. The like 
by a husband, who was oblieged to his wite tor the Annualrent of the Tocher 
payable by the Father, though the Tocher was never payed, Hope Husband 
and Wife, Bard contra Gordoun,Spotj, Ulury, Mr. John Skeen contra Mr. John 
Hart. 7.Anmmualrent was found duefor the price of Lands pofleſt by the buyer, 
without paCtion, Hope Ufury, Mr. James Stirling contra Mr. David Ogiley $ 6 6 
bruary 17. 1624. Dury of that ilk, contra Lord Ramſay ; the like the 
delay of payment was not the Debitors fault , November 14. 1628. Cumming 
contra Cuming; Spotſ, Uſury, Home contra Laird Rentounn. Annualrent was tiot 
found due without pation, for a fum lent to an old man, on condition, that if 
he died without Heirs, the Creditor ſhould become the Debitors Heir , ard 
yet he having Heirs, Annualrent was not found due, Decemb. 11. 1662. George 
Logie contra Logie, But the Lords do ſometimes allow Annualrent, or an 
equivalent expenſe among Merchants z and they did ſo m a Proviſion by 4 
Father to his natural Daughter payable at her Marriage, which was {6 
favourable not to haſten her to marry, that Annualrent was allowed her, feing 
the condition was in her power, June 25. 1664. Margaret Inglis conttta Thomas 
Inglis. The Romans allowed Annual till it equalled the Principal , but no 
further 3 but our cuſtom hath no ſuch reſtriftion. Yet, wereſtri the Englith 
double Bonds to the —_ Sums and Annnalrent thereof, bat no further ther: 
till it be equivalent to the Principal, ſeing by the tenor of ſach Bonds, it ap- 
pears the meaning of the Parties, that no more ſhould be demanded itt any 
cale, January 2. 1679. Sir Alexander Frazer and Leyes Burnet, comra Sit James 
ltoun. 


Annual upon Annual is condemned of all, wher it is conprehiended inthe 
firſt pation; but ir is ordinar, by poſterior Contracts, to accumulate Anmual- 
rents and make it a Principal, and fo beth that which was firft Principal, and 
that which was once Annual, bears Annual : fo alfo Ammual, by vertye of the 
Act of Parliament,it Decreet tollow thereupon and Horning,wyll bear Annual, 
feing there is no limitation; but this will not be exrended to Armuak ir 
time coming after the Horming : and _. Annualrent payed by a GCautio- 
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ner, by the'faid Statute of Seſſion , will bear Annual, becauſe to him it is a 
Principals 7Anualrent was alſo found due without paction, for money ex. 
pended by the Cuſtom of Bordeaux, Decemb;8. 1677. Antonieta Peron contra 
To return toLocation, all things may fall under the faine,that can haye any 
uſe, fruit or work, but real ſervitudes cannot be ſer ſeverally, but only as ac. 
ceſlories to:the thing which«they ſerve. Works which can be locat, x, muſt 
be lawful. ' 2. They muſt be performable in that which belongeth to the 
conductor, or in reterence to his perſon; for work employed upon the work. 
ers own matter, it is no Location ; as if a Goldſmith be employed to work 
ſuch a piece of work in his own Mettal,and the fame to be bought as it is 
wrought, it is Sale and no Location, unleſs there be two diftin& Bar. 
gains, one for the Mettal, which is Sale; and the other for the Workmanſhip, 
whichisLocation; So he that bargains for the benetit of whar fiſh he ſhall take 
for ſuch' a time in his own water, contraCteth Sale, and not Location; and if 
the work. be to be employed on that which concerns a third party, it is not 
Location, but a Mandar. 


. 76. From this Contra@, the ConduQors Obligation 1s to pay the hire, and 
after the end of Location, to reltore the thing locar, making up all damages, 
in which the ConduRor is lyable even tor light faults, and nvuſtuſe ſuch di- 
. ligence as prudent men uſe in their Atfairs, but 1s not lyable tor caſnal or ac- 

cidental periſhing of the thing locat. Some hold him lyable for the moſt 

exact diligence and lighteſt fault; but others, with better reaſon, are for the 
contrary; 1t being the common rule in diligence, that which is only to the he- 
hove ofthe keeper , he ſhould uſe molt exact arligence, and 1s lyable for the 
lighteſt fault, as1t is in Loan, and theſe who have the cuſtody only for ano- 
ther, are lyable but for the grolle(t fault, which is equivalent to fraud , and 
for ſuch diligence as is. commonly accuſtomed by every man 3 but theſe who 
have the cuſtody for themſelves, and partly for others, are in the middle way 
oblicged for ſuch diligence as themſelves cr prudent menuſeintheir Afﬀairs, 


77. The Obligation on the part of the Locator, 1s to deliver the thing lo- 
cat, and to continue it during the time of the location, and to refound to the 
ConduGor his neceſſary expenſe employed upon the thing hired, unleſs the 
cuſtom of the place be otherwaycs z and {o the reparation and upholding of 
houſlcs ſet in predris Orbanis lyeth upon the ſerter, if it be not otherwayes 
agreed ; but in Lands, or prediis Ruſticis, the Tennent is oblieged to keep the 
Land and Houſes in as good condition as he got them, and may not deltroy 
Moſles, nor rive out Meadows, and is lyable tor the damage, though there be 
no ſuch proviſion in his Tack, February 6. 1633. Laird of Haddo contra John- 
ſtoun;; but he hath no reparation for any building or policy which he maketh, 
which isaccounted as being frely due without expectation of recompence, ifitbe 
not otherwayes agreed,or that the Rent be raiſed thcreby. | 


78. Society is not ſo much a permutative , as a commutative Contra, 
whereby the ContraQers communicat each to other ſome Stock, Work, or 
Profit, The ett of Socicty is, that thereby ſomething which before was Pro- 
per, becometh, or is continued to be common to the co-partners, and it is ci- 
ther a Stock, or the profit of a Stock, or Work, Labour or Induſtry ; Yet, 
this communication is not effeual to transfer the Property 1n part,or tocom- 
municat it without delivery or poſſeſſion, by which,Property by poſitive Law 


IS 
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conveyed. There isofttintes a communion without Society , becauſe it isof 
accident, asLegators, Heirs or Acquirers of the ſame thing, pro znd7viſo, bur 
ifthere be interpoſed a Contract thereupon, to continue that Communion for 
the common profite of the Contracters, it becometh a proper Society, 


79. Thematter of Society are things, fruits, work or induſtry, and that va- 
rioully ; for ſometimesthe thing or ſtock is only put by one, and the work 
and induſtry abour it by another , as where a ſtocks given in partnerſhip toa 
Merchant to Trade with, here it may be that the Merchants skill and pains 
s ballanced with the profite ofthe ſtock of the other, who doth not, nor can- 
not make that uſc ofit. Or Land is ſet to Huſband-men to be Laboured, and 
the Increaſe tobe common. Sometimes each partner bringeth a ſtock to the So- 
ciety, and their work or pains withal, and ſometime only work, and the pro- 
fite thereby is made common; and ſometimes the one communicateth the {tock 
it ſelf, whereby the property thereof becometh common to himſelf and other 

rtners, andthe profite accrewing thereby, and the other bringeth in a ſtock, 

t dothnot communicate it ſelf, but the profite thereof ; in all the intereſt 
and ſhares, may either be equal orunequal, but without work and induſtry by 
the partners or others, therecan be no Society, becaule there can beno profite 
or hazard, of profite or loſs. 


80. The nature of this Contratt is, to have in it equality of profite and loſe, 
proportionable tothe value and worth of the ltock and work, which is unal- 
terable and undiſpenſible by thenature of this Contract; and ſcarcely can any 
paction or indirect courſe , be cttcctual in the contrair, becauſe thereby the 
Contra& would become Uſurary and void which equality , as to the work 
and induſtry is illiquid , and the valve thereof is eſteemed according to the 
common eſtimate 3 but where there is a ſpecial value ct upon it , by the pri- 
vate conſent of parties, which ( as was faid before of the private rate of par- 
ties_) without Fraud it is ſufficient 5 ſo ſometimes the value of the work is 
eſtimate equal to theſtock orinduſtry of the other partner, and ſometime the 
balf , third, or other proportion of it : But where the matter is clear , or 
where the Society conſiſts of a Stock in Money,” the profite muſt neceffarly 
be proportionable 'thereto, and the hazard or loſs accordingly 3 bue if it be 
agreed, that where the Stocks are equal, the one ſhould have ore third, and 
the other two thirds of the profite or loſs , or that one ſhould bearthe hazard 
of the Stock of both, and the profite ſhould be equal, or any other inequality, 
it is clearly Ufurary, unequal and unjuſt, neither doth it fubſilt as a Donation, 
unleſs ſo ſpecially expreſt and really meancd 3 for oftimes to make incon- 
liſteat Contradts ſubliſt, it is agreed, thar the inequality, if any be, ſhall be a 
Donation 5 but that is a meer colour, and doth work no effect, ſeing thein- 
tent of the Contract is truely to communicate like for like , and not to gift, 
and that addition is but ſimulate or fraudulent : Hence Society may be de. 
(cribed a Contra , for communicating the profite or loſs of that which is 
brought unto the Society, proportionably according to the ſhare and intereſt 
of each partner. It 1s true that if there appear no inequality in the Stock and 
mduſtry of the partners, when no proportion 1s exprelt , equal ſhare of pro- 
fite and loſs is underſtood 5 or ifthe skill or induſtry of ſome of the partners be 
of great importance, the Society may conhi(t in theſe terms, that theſe perſons 
ſhall have no ſhare of the Joſs, and ſhall have ſuch a ſhare ofthe profite accor- 
ding to the Sentence of Sulpitius, but if (ach inequality appear not, theSen- 
tence of Mxcivs, rejeing fuch inequality is juſt , and there is no contrariety 
between the opinions of both, F. 2.7»/izt. de ſocictate. 
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31. It remains to conſider, what arc the effects of Society while it is, and 
how it ceaſeth! As to the firi# , the diſpoſal and managementof all the affairs 
of Socicties 1s in the whole partners, and each of them ( though having an 
unequal ſhare ) hath an equal vote, unleG it be otherways agreed , and the 
common rule 1s , potior eſt conditio prohibentis, (o that every one hath a Nega- 
tive Vote, in Ads that are not neceſſary for the deſign of the Society, unleſs 
by the cuſtom, or paCtion, er deed of the parties, it be otherways ordered; ag 
where its the cuſtom of theplace, that in fuch Socicties , there ſhould be 
a plurality, or whenit is agreed that the minor partſhould give place to, and 
1s corpprehended inthe Atsof the major part, or when the Society hath been 
accuſtomed to act in ſucha way , not only the greater part, but even one or 
more of the partner may continue that way, which 1s {till held to be the mind 
of the whole, unleſs the contrary be expreſt z and therefore it was found, 
where one of more partnersin aShip had fraughted her to a dangerousVoyage, 
without the others conſent, yet was not found lyable for her value , being loſt 
by accident , where no juſt objeftion could be made againſt the Skippers skill, 
July 22. 1673. Jokn Sim contra William Abernethy. $So letting out of Lands, or 
ſetting out of Houſes, employing of Moneys 1n a Society , may be continued 
by one or more of thepartners, and thcir actings with extraneous perſons, in 
name of the Society, do conſtitute the wholeSociety Debitor or Creditor, or 
doth acquire to them, or diſpone from them. It 18 alſo confiltent with the 
natureof this Contra&, to givea Negative Vote toone or more of the Socie- 
ty , whoſe intereſt in the Stock , or whoſe skill and induitry ts eſteemed the 
greateſt but the ſimple nature of Society it ſelf1s, rhe moſt tender ingad 
ment, and (© if it be not otherways provided, it is always diflolveable at the 
option, and the choiſe of any of the Society, and it implys that the manage- 
ment isin the whole partners equally , and that every one hath a Negative 
Vote; and therefore, when it is Contracted to a time, that it may not be 
parted from, in that caſe, the intereſt and end of the Society is changed, and 
if the minor part will notcede to the Major part, or to Arbitriment, it muſt 
be decided by the Judge ordinar, which of the parts is moſt conduceable to the 
Society , but this being ſo great a retardment upon the management of the 
affairs of the Society , 1t lpoſeth the fraternity among the partners , and is 
ſure toloſe the pleature and readily the profite of all : Therefore the Romans 
did upon good grounds annul and diſown all paftions , whereby Soctty did 

- "a beyond the life and pleaſure of any ofthe partners, except in few 
caſes. 


82. Society is finiſhed ; Firi#, When the matter whereupon it i Con- 
tracted is extin(t. 


Secondly, By the deathor incapacity to a inthe Society of any of the part- 
ners; for it being one individual Contra& of the whole, and not as many Con- 
traQs as partners , it is like a ſheaf of Arrows bound together with ore tye, 
out of which, if one be pulled, the reſt will fall out, and the perfogal humor 
of the partners is ſochoſen, that it is not ſuppoſed to be communicate ro their 
Heirs or Afſfigneys, unleſs by cuſtom or paRion the contrair be proyided, 
which, no doubt is conſiſtent with , though not conſequent from the na- 
ure of Society. 


Thirdly, It is moſt conſonant to the nature of Society to be diffolved at the 
option and pleaſure of any of the partners, it being very contrair thereto, 


and much impeding of the ends of it , that any ſhould be continued a pore 
. agam | 
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inſt hsownwill and therefore ordinarly, not only the expreſs renuncia- 
tron of the Society, but any ContraQing or Acting ſeparatly in the matter of 
the Society diflolveth it, yer propter bonams fidem, whatſoever1s done with , or 
by the Society , before the diſſolution thereof be known, ts valide 3 . but this 
diflolution at pleaſure may be altered by cuſtom, or conſent of parties: And 
to ſumup all, in Society proportionable equality is eſſential and inſeparable, 
and all the other ſpecialities are congruous and convenient, and therefore un- 
derſtood, if by cuſtomor conſentit be not otherways ordered. 


83. Theſame queſtionis incident here, that before hath been touched con- 
cexping Mandats , when one or more of the parties act in the matter of 
the Society , whether thereby the whole Sociery be oblieged by the obligati- 
ons of theſe? Whether obligations made to theſe, conſtitute the Society Cre- 
ditor? Or whether real Rights acquired by theſe, are ipſo faFo, commonto 
the Society £ Or ifthere be butan obligation upon the actors, to commu» 
nicate, the property always remaining inthe afors , til] they effeCtually com- 
municate, the reſolution of this being theſame with that in Mandats, we refet 
it thither, and ſay only this in general, that when theſe parties only a& in 
name of the Society , and by its warrang expreſs, or what they have beenac- 
cuſtomed to do, in ſo far they arenot only partners , but Mandatars, andit 
hath the ſame effe&t, as if the Society had acted it (elf; but when they a& 
not ſo, there doth only ariſean obliegement upon the partners aCtors to com- 
municate, in the meantime the property remaineth in them : Andiftranſ- 
mitted to others before this communication , the Society will be thereby ex- 
cluded, but the actors will remain oblieged for. Reparation of the Damnage 
and Intereſt of the Society 3 and this will hold, though things be bought or 
acquired by the common Money of the Society : But all the natural intereſt, 
birth, fruit and profite of the Society , is of it ſelt and inſtantly common tothe 


84. Partners arelyablecach to other, for ſuch diligence as mendo ordinar- 
Iy uſe', or the Partners themſelves uſein their own affairs ; for this Contra& 
being undergone for the mutual good of either party , the diligence keepeth 
the middle way betwixt exa@ diligence and ſupine negligence , but none of 
them are lyable for what is loſt by force or accident,without their fault. 


Society hath as many diviſions , as hath the various and multiform matter 
m whichit may be contrated; but that which is moſt noticed in Law is, that 
ſomeSocieties are common and general, whereby parties communicate all their 
goods, rights and intereſts, communicable; others are particular of one or more 
of them upon the firſt there are many queſtions ariſing, as how far the part- 
ners may gift , or educat and provide their Children, ſo that the reſt are ob- 
lieged , or underſtood to concur : But ſuch Societies being altogether unac- 

ed here, it ſhall be yain to debate the properties of them. 


85, Theſe be the ſeveral kinds of P ations and Cbntratts ; there be other 
diſtinRions of them, not from their nature, but from their adjunds or circam- 
ſtances, of which this is the chief, that Contrats may be celebrate, either im- 
mediatly or mediatly by the interpoſition of other perſons, as Mandatars, or 
Commiſſioners; concerning which it hath been ſhowen before, that as there is 
a Contraft betwixt the Mandant and Mandatar, fo ofttimes there isa Contra&t® 
vo, betwixt the Mandant and a third party , who hath ated with the 
Mandatar according to his warrand ; in which caſe ordinarly there isno Con- 

t 2 tract, 
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trat or Oblicgement betwixt the Mandatar and the third party; as be who 
buyes Land in name, and to the uſe of anather by his warrand, the Lands are 
acquired to him who.gave the warrand, and he is oblieged to pay the price to 
the ſeller, but not his Mandatar, ſo the ſelleris oblheged to deliver and warrand 
to him, and not to the Mandatar. 


Toall manner of Promiſes and Contrafts , Caution and Oaths may be acceſ- 
fory ; with which therefore, it ſhall not be improper to ſum up this Title, 
Caution or Surety is the Pramiſe or Contratts ofany, not for himſelf, butfor 
another 3 and therefore, this being a gratuitous ingagement, having no equi- 
yalent cauſe onerous, asto the Cautioner , it required a ſtipulation among the 
Romans to make it effeQual, though it was ſometime by Mandats ar Conltitu- 
tion; but now every promiſe and paQtion, according to the Law of Nature, 
being effectua]), it is valid without Stipulation. 


86. Caution is interpoſed any way , by which the conſent 1s truely given, 
and it may be either by Mandat or Commiſſion , when the Mandator giveth 
order or warrand to Contract with any other party, tothat parties behovez 
for then that party is the principal Dehitor, and the Mandator is Cautioner, or 
it may be by taking on the Debt of another freely. This Cautioner 1n the 
Law is called Expromiſor, but is more itaproperly a Cautioner, ſeing himlelt is 
principal, having but an obligation of reliet as Viandatar, or Negotiator : But 
the moſt proper and ordinary Cautioner, 1s he who is oblieged with, and for 
the Principal Debitor, and is called, ad promiſor, or fide juſſor, becauſeupon 
his Fathor Truſt the Creditor contracteth. Theſe Cautionary Promiſes or Con- 
tracts are of the ſame kind or nature with theſe, of which we have now ſpo- 
ken , yet have they ſomething peculiar, which we ſhall ſhortly touch, which 
reſolve inthefc Queſtions 5 Fg , Whether Cautioners are lyable and con- 
veenable ſimply , or in fo far as the principal Debitor is not ſoluendo., or af- 
ter diſcuſſing of him, Secondly, Whether Cautioners are lyable, 7 ſolid, or 
pro rata. | 


87. As*to the fiſt , the rature and - intent of Surety is , thatthe 
Creditor may. be ſecureof his Debt 5 and therefore Cautioners are not or- 
_— decerned till the Creditor ailign the Debe , and all fecurity they 
have for itfrom the Principal, if they have nota diſtinct incereſt to retain the 
ſourity, Jaxnary 10.1655. Lefty contra Gilbert Hay. July 10, 1666, Dam 
Margaret Hay contra Crawford of Kerſe. f 


» 
- , 88. Cantioners cannot be purſued ill the principal Dchitor be difoaft; 'un- 
le it be otherways Contracted or provided by the Cuſtom or Law of theplace: 
It was cotrary by the ancient Roman Law, 1. jave nov. C. de fidez juff,, which 
was corrected by the Authentick Conſtitution , Coll. 1. Tit. 44 With us Canti- 
oners arefrequently bound for, and with the Principal, as full Debitors, con- 
.juncely and fe&verally, and thereby, ex pado, the Queſtion cotafeth : Butother- 
ways the Cantioner is underſtood to be oblieged for the Principal Debi- 
.tors perfarmance, and (o s lyable only ſub{tdurie after the-Principal'is diſeuſt, 
and ſpecially where the performance isa Truſtor Deed,proper tothe Principal 
* .Creditorz thus Cautioners for Exccutorsare only lyable after the Exceutors 
». are difcult, at leaſt by Horning execute, Ju#e 27.1610. Fobn.gurogy contra Con- 
ſtable of Dandce. | DOgEv 


The 
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The hke, though the Execntor-was alledged to be Bankrupt, July 24.1662, 
Birsbare contra Monteith, But a Cautioner for an Executor was diſcerned 
with him, ſuperceding execution againſt the Cautioner,till the Executor were 
firſt diſcuſt, December 2. 1662. Dowglas contra Lady Ormiftonn. And Exe- 
cutors were not holden difcuſt by Horning, till Poynding;were eflayed, and 
ſcarch made for his Voveables, though none was condeſcended on , Februa- 
ry 12. 1623- Arnet contra Patrick Abernethy. The like, that ſearch behoved to 
be made , both for Moveables and Lands, and they Appryzed, it any were; 
and that Horning and Caption ſufhced not, Hepe Executors, Robert Stxart con« 
tra T komas Fiſher. but there is no neceſſity in thatdiſcuſling to call the Cautt- 
oners,, Deceruler 5. 1623. Ruchead contra Mander wore. 

So the Diligence tor diſcuſſing nuſt be according to the Eſtate of the Princis 
pal Debitor; it he have Moveables, theſe muſt be Poynded ; if Lands, theſe 
muſt be Appryzed 3 if Debts, they muſt be Arreſted and made forthcoming. 


89. Cautioners for Curators are not lyable till they be diſcuſtz yet they were 
decerned tor conſtituting the Debt , with this quality, that betore execution 
againſt ihe Cautioners, the Curators (hould be diſcuſt jn his Perſon, Goods and 
Lands, Novemter 20.1427. Jean Kollock contra Corslie, 


90. Cawmioners for the Factors in Camphire tothe Burtows, fourid not cons 
vcenible till the Faftors were diſcuſt, July 2. 1626. Swith contra 
But Cautioners for theſe Fafturs were not found lyable for the Goods ſent - 
toa Factor, after he was knownto the purſuer to be Bankrupt, March 4.1630; 
Rickee conira Paterſon, Caurtioners 1n ſuſpenſions are only lyable after diſcuſ- 
cuſting the ſuſpenders, and becauſe by the Tenor of their At or-Bond, they 
are bound to pay what ſhall be decerned againſt the ſuſpender, if the Des | 
creet ſuſpended be turned into a Lybel, they are free 3 or if the reaſonof ſuſ- 
penſion wasrelevant and inſtructed, though it were elided by atanfwer emer- 
gentafterthe ſuſpenſion, Spot/. ſuſpenſion Jobr Weir contra Johni Bailie; And 
becauſe of the tenor of the Bond , and the unfavourableneſs of the matter, it 
was fo ſtrictly interpret, that if the ſuſpender dycd before he were diſcuſt, the. 
Cautioner was free : Yet by Act of Sederunt, Ammo, 1649. all Cautioners 
were declared lyable, though the _— dyed , if the Charge. being tran 
ferred againſt his Heiror Executors, itthe Letters were found orderly proceed- 
ed , which 1s in uſe whenſoever the Creditor inſiſts in the ſuſp Decreet;- 
and obtains Sentence, in which the Cautioners uſes to be called. -- A Cautioner 
in a ſuſpention of a real Action of Poynding the ground , was not- found ly« 
able to pay the Annualrent ſuſpended, but to warrand it, February 18. 1623. 
Blackburn contra Dryſdail. A Cautioner in a ſuſpenſion was found lyable, though 
his Bond of Cautionry contained a clauſe of Relief , which was not fi 
the ſuſpender, ſeing the Bond did not obliege the Principal and the Cautions 
cr to perform what ſhould be decerned, but only the Cautioner to perform, . 
and the Principal to relieve him, Jazwary 6. 1681. George Home contra Mr. 
Patrick Home, In which caſe, it was only found neceſlary to diſcuſs the ſuf- 
pender, and not the Cautioner, in the firſt ſuſpenſion, lbidew,, - | 


91. Cantioners for looſing of Arreſtments , are not Cautioners for thoſe in 
whoſe hands Arreſtments are made, but for the Debitor ;. whoſe Goods or 
Money are Arrcfted in lieu of the Arreſtment, and yer they are no furtherly-: 
ablethen in ſo far as was m the hand of the perſon againſt whom the Arreſt- 
ment was uſed \, who therefore muſt be purſued before or with the Cautioner, 
that it may be conſtitute, Jaxe 21. 1626. Lord Balmerino contre — 
| Uu An 


And it may be conſtitute againſt the Cautioners by the Oath of theſe in whoſe 
hands Atreſiment was made, February 22. 1627.inter eoſdeme. 


923. Cautioners are lyable _— to the Oathof the principal Debitox, 
which is a ſafficient probation againſt them, becauſe their obligation being ac. 
cellory, is lyable to the ſame Probation with the Principal, as is clear from the 
caſe laſt inftanceds but it is more dubious, whether the Caurtioners runs all 
other hazard with the Principal Debitor, wherein, though the Cautioner of 
an Executor was not admitted to propone exhauſting, being proponed by the 
Executor himſelf, and he failing therein, March 4.1623. Wood contra Execu- 
tors of Ker, Yetit was found, that where exhauſting was omitted by the Exe- 
cutor , it was admitted tor the Cautioner , being inſtantly veritied , Jaly g. 
1623. Arnot tontra Executorsof Home and Maſtertoun., And likewile, though 
the Principal intented Reduction , and was holden as conteſt by his Oath, de 
calunnia, yet thatwas found not to prejudge the Cautioner, or to exejude him 
from inſiſting , in proving that ſame point , Farary 22. 1629. Carberry con- 
tra: Kello, Whence we may conclude, that Colluſion or wiltul Omifhon, or 
negligenceof the Principal hindereth not the Cautioner , but if the Principal, 
proponing any reaſon of defence, ' uſed Probation by Witneſſes, which wag 
not found to prove the ſame, it would not be again admitted to be proven 
by the Cautioner, with theſe or other Witneſſes; and therefore, a Caution- 
er was not ſecluded to prove a defence , wherein the Principal ſuccumbe 
ed , not being intimate to the Cautioner , December 11. 1673. Earl of King- 
hora coutra Earl Wintoun. 
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[44 Cattivners' may be acceſſory to Obligations, though the Principal} De- 
bicoe be-not Iyable by ariy Stature or Cuſtome, giving him a ſpecial pevikecgs, 
axdfinors, of Wives cled with Huſbands , November 28, 1623. Shaw contra 
Mikwel, But whetethe Obligation s init {elf nul}, and'hath not ſo mach as 
a"tiatura] Obhgation's ifthe Principal be free, theCaurioner is alfo free, as 
if the Principal did tot at all, or did not validly Subſcribe, Hope fide Jufſor. The 
like may be faid of Obligations by Pupils, Fools or Furious Perſons, who 
Guuloners are free with themſelves. But a Cautioner was found lyable for 
the whole Sum ,/ though the Principal Party ſubſcribed but by one Notar, 
whereby he' wouk! be only lyably for an tundred Ponnds, July 8. $680, $9 
phla Fohnftoun' eormtra the Laird of Romano, And a Cauttoner was found lyable, 
though the Debitor having received a Difpolition of Moveables from the Prin- 
cipa} Credicorin ſecurity of his Sum, promiſed-not to trouble his Perſon ry 
Goods, 
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Goods, reſerving power todiſtreſs the Cautioner, Jwly x 2. 1680: Leitch of Mon- 
ſie contra Mr. Andrew Hedderwick, 


As to the other queſtion, Whether Cautioners belyable »/olidum, unleſs they 
be expreſ]y bound conjunaly and feverally ? If they become Cauuoners at 
diverſe times without relation one to the other, there is no doubt but as they 
oblieged themſelves,{o are they lyable all ;»jolidnm ;, but when they obliege to- 

ther,or with relation to one another,the nature of theDeed importeth nomore 
. 998 Surety; ſo that each is lyable for what is wanting by the Principal,and what 
is wanting by theother Cautioners : but this holds even when parties are bound, 
not only as Cautioners tor, but as Principals with the Debitor,tor then they are 
lyable only pro rata, unleſs they be bound conjunRly and ſcverally, or when the 
matter of the obligation 1s an indiviſible Fact. 


Cautioners ordinarily have no Action againſr the principal Debitortillthey 
be diſtreſt, unleſs the Clauſc or Band of relict bear , to free, relieve and skaith- 
leſs keep them; yet where an Executour was becoming poor,. the Cautioner 

urſuing him to relieve him or find Caution, was thought by the Lords to 
hes intercſt ſo to do, jarrary 19. 1627. Adam Thomſon contra Lewis Moor. 


Ifa Cantioner pay, without intimation to the principal Debitor in due time 
before Litiſconteſtation, it 150n his peril, and the Principal is not oblieged to 
relieve him, ifhe had a competent Defence that would have excluded the De- 
bitor, D«cemb. 19. 1632. Maxwel of Gribtonn contra Earl of Nithiſdale. 


Cautioners getting Aſſignation from the Creditor, whether they inſiſt in the 
Creditors name, or their own as his Aſhigneys, are oblieged toallow their own 
part, Jaly 8. 1664, Nisbet contra Leſliez in this cauſe there was a Clauſe of mu- 
tual relief amongſt the Cautioners, Co-principals bound conjunaly and ſe- 
verally, are nmatually as Cautioners for their ſhares, and are lyable to relieve 
other, though there were no expreſs clauſe of rehet , which hold alſo in co- 
cautioners, though there were no clauſe of mutual relief amongſt the Cautio- 
ners, ou 19. 1662. Wallace contra Forbes, Co-cautioners were found lyable 
for relief ex natura rej, withour an expreſs clauſe of relict, January 27. 1675. 
Monteeth contra Rodger Cautioners having payed, if they feck their relief from 
the other Caurioners, any eaſe they get on ſpecial favour to themſelves, hinders 
not to obtain of the reſt their tull proportion ; but if they get eaſe by tran(- 
a@ion, or upon account of queſtion of the debt, they can ask no more then 
what they truly gave out, allowing their own ſhare, as was found in aCharge 
to the Cautioners behove againſt the Co-cautioner , July 27. 1672» Joſeph 
Brogie contra Alexander Keith : June 28, 1665, Monteith contra Anderſon, A 
Cautioner in a Suſpenſion of a Bond wherein there wete five Cautioners, be- 
ng diſtreſt, and having payed and obtained Aſfignation from the Creditor, 
was.found to have accels againſt the firſt four Cautioners , allowing only his 
own fifth part, Febr. 23. 1671. Arnold of Barncaple againſt Gordoun of Holm. 


97. As Caution, ſoOaths are acceſlory to all Promiſes, PaQions and Con- 
trats; not theſe declaratory Oaths which are ordinary in the diſcuſsing of 
Rights, whereby all perſons are bound todeclare the truth upon oath as witneſles, 
or as parties againſt themſelves in civil Cauſes; but promiflory Oaths, where- 
by they promile to obſerve or fulfill any thing ative, or palsive never toquar- 
rel it 5 concerning which Oaths , there is no {mall matter of debate among 
Lawyers, what ette& they have : all do agree , that in fo far as any promile 
Uu 2 can 
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Can be effeual , a promiſſory oath is valid , and hath this much of ad. 
vantage, that the Creditoris the more ſecure, becauſe he may juſtly expect, the 
Debitor will be more obſervant of his oath then of his ordinary pation, [cing 
the penalty of the violation of an oath deſerves a more attrocious judgemenc 
than any other, God being called as a Witne's and Judge: which etfect it 
hath , though adhibit to that which by the matter hath an anterior oblig;. 
tion; as obligations betwixt Husband anaWite, Parents and Children, in the& 
things in which they are muxanally oblieged, or where there hath preceded or 
1s conjoined an obligator ContraR, which of it ſelf is binding without an oath, 
2. Alldoalſoagree,that Oaths interpoſed in things unlawtul, not only as tothe 
manner, but astothe matter, are notobligator; ſo no man juſtifieth ered, for 
taking Jehn Baptiſts head without cauſe, upon pretence of his oath. 3. Alldo 
agree, that in matters frec, and in our own power as Contracts ate obljz1tor, 
{o alſo arc Oaths, 


The queſtion then remains, Whether in aQs civiliter inefficacious , the in- 
terpoſition of an Oath cangive efficacy; or whether that which is done ir de. 
bito modo,becomes valid by an Oath to perform 1t, or yot to 1mpunge it, and if 
that efficacy will not only extend to the (wearer, but to hisheirs or ſicceſſors, 
Of this there are multitudes of cafes and examples debated among Civilians; 
by the Civil Law,n1ked Pa&tions are not efficaciousto ground any ARton upon; 
queritar, whetherif the PaQtion be with an Oath, the Creditor may not etfeRu- 
ally purſue thereupon? By Law likewayes, the deeds of Minors, having Cura- 
tors not conſenting, are null ; but if the Minor ſwear not to quarrel them quid 
juris, Minors laſed have by Law the benefit of reſtitution, but if they do the 
deed upon oath to perform it, or not to quarrel it, whether if they purſuc to 
reduce it, will they be excluded by theirOath* or if a Wife be oblieged perſo- 
nally for debt, and ſwear to perform it,or never tocome in the contrair, Whether 

et ſhe may defend her ſelf with her priviledge £ or if a womans Land given 
bs for ſecurity of her Tocher donutione propter n»ptias,be fold by her Husband 
with herconſent, which the Law declareth null, Whether her oath interpoſed 
-will validate it, or if pa7um Legis Commiſſorie in pignoribxs , confirmed with in 
cath will be valid, orif an oath for performance will exclnde rhe common ex- 
ceptions of fear, force or fraud : And innumerable ſuch caſes, whereby poi- 
tive Law prohibiteth any a@ to be done, or declareth it void ſimply, or void 
if it benotdone in ſucha manner, and with ſuch folemnities, 


Forclearing of theſe and thelike caſes, we are chiefly to conſider, gz ſent 
partes Judicis,or what is the Judge his duty in deciding caſes wherein oaths are 
interpoſed,rather than what concerns the parties, andthe obligationsupontheir 
conſcience by theſe oaths in foro poli; and therefore, we ſhall take up the marter 
diſtinQly m theſe enſuing points. = 


Firſt, if an Ationbe purſued upon a ground incfteRual in Law, albeit the 
Defender hath interpoſed an oathnever tocome1n the contrair, yet that which 
would notbe ſuſtained by the Judge, though the Defender ſhould not appear or 
objc&, which is ineffeQual of it ſelf, 1n that caſe the interpoſition of an oath 
hath no effec: asif by the Civil Law, an Aion were intented upon a promiſe 
or a naked paQion, with an oath interpoſed,the Aﬀtion would not beſuſtained, 
albeit the Defender ſhould not appear, or appearmg ſhould nor objeR, thar it 
werea naked pation, Or,it a Declarator thoultl be intented,to declare petfum 
legis commiſforie in pignoriows to be valid and effeCtaal, though it were1ybelled, 
that the other party did ſwearnever to come inthe contrair,yetthe Jud ze could 

not 
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not ſuſtain fuch an ARion, nor y can fuſtain any AQion which unjuſt 
or ifxel&vantalbeit it ſhould not be op , but conſented-to fimply;or with an 
oath iiEvet to 1 it, becauſe in ſuch caſes, pats privatorum nov derogeter 

coltiwani, The conſent orcath of no party can make that juſt which is wn- 
juſt, orcan wakethat ſufficientor effeRual, that is deficient mityetientials; asf 
any irey how granta Diſpokition of Lands or Annual-rents, and declare, that 
it Nl effeQual for poinding the ground without Infeftment, and ſhowld 
{ear never to come in the contrair thereofif thereupon theobtainer ſhould pur- 


fie poinding of the ground , the ſame could not be ſuſtained, becauſe theſe 
Rights are defeAive in their eſfentials, wanting Infeftmentz and yet in thefe 


&,if theparty ſhould obje&, or any way hinder the effect of their oath, - they 
contravecn the ſame: Butthe Judge not tulraining the ſame, doth no wrong, 
becauſe hisnot ſuſtaining proceeds upon a detcR of an eflential requiſite, and 
not becauſe of any exception or obj<Rion of the party : from this ground it 
«that if a Wife be purſued or charged upon a Bond tor Debt ſubſcribed by 
her,bearing expreſly her to be deſigned a Wite, though it were condeſcended 
on that ſhe made faith never to come im the contrair 3; the Lords would not 
(uſtain the purſue or Charge, becauſe by the very Aion it {et 1t appeareth,that 
the Summonds or Charges are 1rrelevant,and contratr toLaw, which declareth 
a Wifes Bond for Debt p/o jure null; and therctore, though ſhe may be faulty 
in ſuſpending, or hindering the performance of the ingagement of her oath, 
the Lords do juſtly rcjeR ſuch an wrelevant Libel or Charge, as they didin the 
caſe berwixt and Catharine Douglas, Feb. 18. 1663. where her Band 
was ſuſpended ſimpliciter, as being exprefly granted by a wite, though ſhejudi- 
dally made faith never to come 1n the contrair : or if the husband ſhould fu- 
ſpend and alledge , that ſuch an Obligation or Oath. could not be effe&ua} 
againſt his Goods, or the perſon of his Wife in his prejudice, there could be 
neither wrong on his part, nor on the Judges part. 2. Itcither Aion or Ex- 
ception be founded upon that which is not defe&ive in <ffentials, but in cir- 
cumſtantials, ordained and commanded by Law, the dete& thereof may be fu 

plied by the other parties conſcnt, much more by their oath 3 and in that cl 
que fiert non debent faa walent : tor every prohibition of Law doth not anull 
the deed done contrair thereto,but infers the penalty of Law upon the doer, 
as Tacks of Teinds are prohibit to be ſet by Prelates for longer then nineteen 
years, Parl. 1617. cap. 4. Yet it was found, that a Tack granted for a longer 
time was not thereby null, Novemb. 9. 1624. Mr. 1homas contra the Mini- 
ſter of Craighall : So likewayes, members of the Colledge of Juſtice are pro- 
hibite to buy Pleas; yet the Right acquired thereto was not found null, or 
Proceſs refuſed thereupon , but that it might be a ground of deprivation, 
June 5.1611. AdamCunningham Adyocat contra Viaxwel of Drumcoultro8n. In 
Ike manner, the ſolemnities of Marriages are preſcribed in Law, and all pro- 
hibit to proceed any other way; ſo they are appointed to be publickly fo- 
lemnized by a Miniſter,and the conſent of paretns are required; yet the want 
of theſe will not anull the Marriage, becauſe it is a divine Obligation which 
cannot receive its efſentials from politive Law or Statute: Whenee it is juſtly 
faid, Multa impediunt Matrimonium contrabendum cue non dirimunt Contrattunm, 
It is not theretore the prohibition of Law that anulleth an A&, but the Law 
muſt expreſly anull it, or at leaſt declare ſuch points as the eſſential requiſites 
to fuch Decds or Rights: ſome Deeds are declared null ipſo jure,and others are 
only anullable ope exceptionis, or by way of reſtitution, or at leaſt where ſome- 
thing in fa mult be alledged and proven; which doth not appear by the Right 
or Deed it ſelf, and ſo belongeth not to the Judge to advert to, but muſt be 
proponed by the party: in theſe an oath interpoſed doth debar the fivearer 
X x from 
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frompropoſing of makinguſe of ſuch exceptions and allegiances. and there: 
fore, neither may the party juſtly propone the ſame, nor the Judge juſtly. - 
ſtaintheſame\, for there be many things of themſelves retevant a competent 
mn Law, which. yet may be excluded by a perſonal objection, againſt the pro- 
poner form many caſes , allegeances competent to parties may be renounc- 
ed, fo that though they be relevant, that perſonal objeftion will exclude the 
proponer, but his Oath is much ſtronger then his Renunciation 5 and there- 
fore, ſeing ſuch-points are riot partes judicis , nor confiftent in any intrinſick 
nullity or defe&,” though the Law allow or preſcribe them , yet it doth not 
mention or expreſs, that though the party in whoſe favours'they are intrody- 
ced' renuncethem f1mply, or with an Oath, that theſe ſhall be admitted; and 
therefore, they are juſtly to berepelled, being in detrimentum anime, of the 
proponer. This ground folverh moſt of the caſes before proponed ; forif a Mi- 
nor pnrſue Reſtitution upon Minority and Lzſton, his Oath to perform, . or 
nor to quarrclthe deed in queſtion , excludeshim, both by theCivilLaw and 
our Cuſtome, by the aunthentick ſacramenta puberum ſpontefaFa, ſuper contratti- 
bus rerun ſuarum non retraFandis, inviolabiliter cuitodiantur, C.ft adverſusvend, 
It was ſodecided in an obliegement by a Minor, to quite twenty Chalders of 
Victual, provided in his ContraQ of Marriage , Jarmary 15, 1634. Sir Robert 
Hepburn contra Sir Fohn Seaton, where it was found that the Oath was valide, 
though not judicial. The like was foupd, that a Minor having given a Bond 
tor his fathers Debt, whom he repreſented not, and being ſworn not to come 
in the contrair, the ſame was not reduced npon Minority and Lafion, Februa- 
ry 10. 1672, Mr. George Wangh contra Bailzie of Danraget. Upon this ſame 
ground , a Minor having Curators not conſenting , ſwearing to perform his 
Obligation, or never to come in the contrair, his exception of its being null, 
becauſe it conſiſts in Fa&t, and muſt be proven that he was Minor; and that 
he had Curators, may juſtly be repelled , and he excluded from proponing 
thereof, in reſpe& of his Oath, ſeing it is not the part of the Judge to know 
or advertthereto 3 but his Curators who have not ſworn may, yea, muſt pro- 
pone that nullity, becauſe they have not ſworn. 


On this ground likeways, the exception or reaſon of Reduttion upon force 
or fear is excluded , if the party have (worn to perform , or not quarrel the 
deed, which is the ſentence of the Canon Law , not only as to Witfes con- 
ſent, to the alienation of Lands given to them, donatione proptey nuyptias, which 
is both null , and preſumed to be granted upon her fear or reverence of her 
Huſband , C. ficet mulieris , [. 6. de jure jurando C. cum continget de jure juran- 
do, whereby ſuch conſents and oaths, being interpoſed, are declaredto bevya- 
lidez but generally, that no deed having an oath interpoſed, can be recalled 
upon an alledgeance of force and fear, C. 3, & 4. de irs que vim metunoe; al- 
beit the Pope aſſumes to himſelf liberty to avſolve from ſuch oaths as are done npon 
fear, yet they are declared of themſelves to be valide, which our Cuſtome fol- 
loweth,and wasſo decided, Parl. 1481.cap.383.and was ſo decided by the Lords, 
July 4. 1642. Agnes Grant contra Batuaird, where a Wite was excludedfrom 
the Redudtion of the alienation of her Liferent Lands, ſuper vi © metu, be- 
cauſe ſhe had judicially ratified the ſame, and ſworn never tocome in the con- 
trair 5 neither was it reſpeed, thatthe Oathas wellas the Diſpoſition was 
by force and fear, thisis the great foundation of all publick Tranſattions be- 


« © twixt different parties and Nations, where ofttimes the one party is induced 


through fear , to that which otherways they would not yeeld to 5 and yet 

borh parties acquieſce inthe Religion ofan Oath interpoſed ': So the Oathof 

Iſrael to the King of Babylon was binding upon them, though thereby the _ 
® 
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of God ſubjeted themſelves to a Heathen King 3 and therefore they are ac- 
cuſed by Jeremiah for breach thereof , and likewiſe for breaking the Oath to 
their Servants, whom they manumitted upon meer neceility , for their de- 
fence. 


From this reaſon, it is,that the exception or reaſon of Reduftion upon decep. 
tion, Fraud or Circumvention isexcluded , if an Oath be interpoſed, whereof 
we have the moſt eminent example, of the Oath of the People of rae! to the 
Gibeonites, who purpoſely deceived and circumvee!ied them , feigning theni- 
ſelves to þe a people far off, though they were of the Hivites, whom /jrael was 
commanded utterly to deſtroy 3 againſt which judicial Precept , they being 
induced through error and deceit to ſwear, the Oath was binding on them 
and their poſterity, and was puniſhed upon Sax! for breach thereof. t'rom this 
inſtance we have occaſion to return to the laſt caſe , whether Vaths be only 
perſonal oblicging the ſwearer, and ſo inherentto their perſons that they bind 
not their Heirs, wherein ſome are for the afhirmative, that even Herrs are ob- 
lieged, as being fiFione juris cadem perſona enm defuntio, which is aliotortiti- 
ed by the puniſhment in the Succeſlors of [jrael , in the days of Saul 5 bur [ 
rather incline to the Negative , that Heirs are not oblieged, but only the per- 
ſons who ſwear, which is the more common opmion of Lawers, Civilians, and 
Canoniſt's; nor doth theinſtance infer the contrary, becauſe Oaths by So- 
cieties and Incorporations, continue not as to their Heirs, but becauſe the So- 
cietydieth not , and is everthe ſame, eſpecially in Contracts betwixt Nations, 
where the parties intend not to obliege particular perſons, then living, but the 
Nation 3 neither doth the fition of Law operate in thiscaſe 3 for no poſition 
or fiction of Law caneuther extend or abriege, the obligation of an Oath, which 
isalterins &- ſuperioris juris, 


There remains yet this ObjeQion, that if Oaths be ſo effeftual, greatincon- 
veniencies will follow, a door being opencd to Force and Fraud, for theſame 
facilicy that parties are induced to act, they will be induced to confirm it by an 
Oath. It 1sanſwered, in commodum n0n ſales argumentum; which therefore 
was not regarded in the caſe of Agnes Grant contra Balzaird,but there may bea 
remeid by ſevere puniſhment upon parties, who ſhall induce others to fear 
totheir own hurt, which the Prince may inflit , and repair the .damnage of 
the lzſcd ; it is true, ifthe fear be ſuchas ſtupifieth , and takes away thea& 
of reaſon, there isnothing done, becauſe there can no Contrat in its ſubſtan- 
tlals conſiſt without the knowledge and reaſon of the party'z or if the deceit 
be in ſubſtantialibus, as if a man ſhould by miſtake Marry one woman forano- 
ther, there is nothing done , but when an a& of reaſon is exerciſed : But 
upon motives by fear, error, or miſtake , the deed is in it ſelf valid, but an- 
nullable by the Fear or Fraud, which are excluded by the Oath, againſt which 
they cannot be alledged by the party who hath ſworn, but may be proponed 
by his Heirs, Executors, or Cautioners, or any other having intereſt. 


Having now ſpoken of the ſeveral kinds of Obligations, before we go over 
toreal Rights, it is fit to touch the common conſiderations that fall into all or 
moſt Obligations, as to the implement or performance thereof, viz. delay, in- 
tereſt, profite, time, place, and manner of pertormance, 


- 98. Delay or mora, is not that time , which by the adjeGtion of a day or 
condition , or by Law is allowed toperform , butthat time which runs after 
lawful delay is paſt, and is the NO fault, in not performing his Obligati- 
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on , ſothat it ſeldom makes any part of the Contradt, whereupon the Ohli 
conariſeth, except penalricsbe adjefted in cafe of delay, oratieftimation ma 
of the tereſt. A, 


Delay is incurred in pure Obligation by interpellation or requilition', for 
when no term is prefixed, the optionof the Debitor is the time of pesformance, 
and +4 requiſition be moſt clearand ſecure by Inftrument of a Nottarz 
and therefore , verbal requiſtrion by a Mcrctiant to a Skipper, to.loofe after 
the Ship was loadened, was not found ſufficient without an Inftrument, where 
the Charter party had no definite term, bur to do difigence to tranſport the 
Fraught , February 14.1678. David Calderwood contra Fares Angus : Yet in 
ſome caſes that is not neceflar,but being only emiffion of words, it will only be 
probable by the Debitors Oath or Write. In barre 00e to a day, delay is 
incurred by the paſling of the term, nam dies interpel/at pro hemine. In Obli- 
gations Conditional, delay connot be till the condition be purificd , and even 
then, either requiſition or a term 1s requiſite , for it is frequent in Obligari. 
ons Conditional toadd a term alfo,ſo that the exiſtence of the condition makes 
the-Conditional Obligation to become pure, and ſo requiſition is to be ufed 
before delay, ifno term be expreſt ; but if there be no party who can require 
or be required, delay is incurred, if performancebe not made fo foon as it can 
be, as is inthe caſe of the Reſtitution of things found, or come in the hands 
of others without Contrat, whichis ſeldom known to the owner. Soallo in 
Obligations due to Pupils, delay is incurred without requiſttion, /. t.$, alt, 
de njaris, And m Obligations by Delinquence, delay 1s without requiſiti- 
on, and runneth fromthe firſt time performance can be made. 


' Till delay, legal execution is not competent ordinarly, becauſe none ſhould 
be purſued till he have failed: Yer in ſome caſes the Debitor may be purſy- 
ed before the term, topay at the Term , as f# vergat adinopiam.: Yea, in re- 
moving 1t ſeems very expedient, to purſue the party warned, even before the 
Term, to removeat the Term, otherwaysthe Lands cannot be fafcly ſet, the 
Tennent nut knowing tfothers will remove willingly,and may not be uncertain 
m that point,which 1s a publick Intereſt, for fettmg Land,and preventing waſt; 
but upon all Obligations #hich arc truely comracted , the legal diligences of 
Arreftment or Inhibition may be uſed even before requiſition, or the term of 


per 


The ordmar effeRt of delay is, that when the Obligation is to give or «{cliver 
any thing, if periſh, even without the Dehitors fault , it periſheth to the 
Debitor, andawft be made good to the Creditor, unlcls ir appear that it would 
have fo periſhed with the Creditor, which ſeldom can be made appear, becauſe 
it is ordinarly preſumed , thar if the thing had been dehivered , the Creditor 
vould have difpoſed of it, and ſo been free of the hazard , eſpecially if it be 
a thing forſale, not for keeping, and if an occaſion was offered, to have dil- 
poſed thereof. 


99. The next effect of delay, 1s the intereſt or damnage of the Creditor. ; 
for itthe Obligation be performed within the due time, and in due manner,there 
15 no intereſt ; if not, after the delay incurred by requiſttion or term, it is 1 
the Creditors option to purſue for performance or tor danmage and interelt. 
But in ſome caſes delay may be purged, which is much # arbitrio judicis , and 
always granted in thingspenal, where the penalty is gue and excceds the true 
intereſt,. asin non-payment of Few Duties, which infers loſs of the Few, And 
in 
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i Clanſesirritant;m Wodfers, When delay is purged,the hazard retfrns upon the 
Creditor, and the Debitorisfree,itthe thing tobe delivered periſh;butifthe Cre- 
ditor do again :equire after the former delay is purged;delay is again incurred by 
that rew requifrtzon. 


This is a general rule, Mona fi7) impreftabilic fabit demenum &-imtetefſ, yetha 
forne caſes it the delay be wilfutor fraudulent, tha the thing inight becottie 


Intereſt way either be competent for the whole Obligation,as when it is im- 
preſtable,or whenany partor qualification is unperformed,or the vine thereof. 


Intereſt doth both comprehend dammm emergens & Incriine ceſſatts, The 
fieſt is commonly competent , the laſt but in ſome caſes, and that ord 
for ſuch gatn'as the Creditors uſed to make; and ſothe delay of Bilk of Ex- 
change , gives Exchange and Re-exchange, as the Creditors condition re- 
quires , but would give neither, when not drawn for the uſe of a Merchant, 
or him that beſWwved' to obtain the ſum! for a Merchant ; for prefent ue. In 
kj-&ons, Spuilzies , and other arrrocions agony br , the greateſt profirs 
ther might. Have been made , are affowed as the Creditors intereff, In Obh- 

tions which are not ## dendo, but i faciendo , the common opinion of the 

oftors is, that there cati b& no purftic for performance , but only for inte- 
reſt 3 for before the delay there is no purſuite , and after , the Debiror 
cannot purſue for performance but for intereſt, 4 13, #1 fie ff. dere judicata ; 
.but it ſeems more ſuitable to equity , rhar it ſhould be in the Debitors option, 
even after the delay, either toſute for performance or intereſt, avhe pleaſeth, 
it both be preſtable. 


In Obligations ## derde, where there is delay incurred, it will notbe purg- 
«> by offering performance , eſpecially , if the thing have a certain definite 
ſeaſon-of its ule, as Grain of ſuch a year, if it be not delivered, debito ferwpore, 
Go delay will not be purged by ering it after, but the price comes in place 

it, 


In Intereſts , the value thereof may either be that which is agreed by par» 
tis, which, iFhigh arid penial, may be modified , or ordinarly thecommon 
me, and ſometimes pretives affet7ionrs, in theſe caſes where the Credicor hath 
Juramentumt int litent, the value was eftimate by the Romany , tn bows fiddes jit- 
dietis,as ar the rinie of Senitericeyw7 firrffi jaris, abit was worth the time of Li- 
M#ſcomeſtation, this diſtinQion is not now of much uſe with us z and therefore, 
its rather in the-arbitriment'of the Judge, to ponder all Circumſtances,” and 
avcordingly modifie the value, cithcras' at the time of delay, at Citation, Lie 
hſcomeſtution, or Sentence. 


105;- Profits which comprehends Fruits , isa part of theCreditors intereft 
n ſale, for by the ſpecial nature of that Contra&allAcceſhonsand Fruitsbelong 
to the buyer , from the time ot the ſale, and ſoit it a part of that Contratt ; 
but in other'C ontraQts-it is only due, poſt worare, and'1s no part of the Con- 
track, The Sentence of the Roman Law is in' this, as in the eli1mation fox 
in ationibus bone fidei,and Arbitrary,Fruits andProfits become due from delay, 
Which allo take place in Legacies; but in theſe which are frud7 jurir, if the 
_ beto deliver that which was the Creditors before, the Fruits and 

follow the property, and 4 mgm. 3 but where theproper- 
Y ty 
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ty was not the Creditors, the Fruits are not due till Litiſconteiiation , I, 2, &, 
I. 34. &- 1. 38. ff. de uſuris. 


1o0T. The time of performing Obligations , 1s at, or before the Term, jn 
Obligation to a day fo ſoon as requiſition 1s made, which cannot be under. 
ſtood in that inſtant, if the thingrequire more time to pertorm it 3 | but tuch 
time is allowed , that by oxdinar diligence it may be performed fo , that de. 
lay is not underſtood till that be paſt, as whena party is obliezed ro doa work, 
he mult have ſo much time as the work requires z orif Money be required, 
if the Debitor offer within twenty four hours, it would not inter delay , for 
It is not his part to carry a ſum of Money about him , nor to have it ready 
cach inſtant, and paſiing an inſtant , the (trickeſt time Law re{pecteth , is an 
artificial day or twenty four hours , it the Debitor offer betore the day the 
Creditor cannot refuſe it , ſcing the day is in favour of the Debitor , and 
may be renounced by him , if a Term be expreſt there needs no requilicion, 
nam dies interpellat pro homine. p | 


102. Theplace for performing Ovligations, 'if it be expreſlt, is to be ob- 
ſerved , and another place cannot be obtruded , though it may ſeem as con- 
venient for the Creditor, unleſs there be not fate accels to that place, in which 
caſe, the Debitor may offer, and the Creditor may purſue as if no place were 
named; in which caſe he hath the choiſc to purſue either in the place of the 
Contract, if he find the Debitor there, or where ever the Debitor is conveen- 
able, and even where the place is exprelt, the Creditor may elſe where pur- 
ſue for performance, if he allow the Debitors damnage, in not paying at the 
place appointed 3 but if the thing to be performed be delivery of a certain 
ſpecies or body, which cannot follow a man as a Horſe or a Dog , but an 
inanimat body, as a Coatch, Coffcr, Cabin, or the hke, if no place beexpreſt, 
the place where it is muſt be underitood , but if it be a quantity, fimply the 
place of Contra&, or where the Debitor reſides, is underſtood, (or the ebj- 
tor is not preſumed to follow the Creditors Relidence , it Cuſtom or Paction 
be not contrair. 


103. As to the manner of pertorming Obligations , the main Queſtion is, 
.when there are corret credendz,or debendi, whither performance mult be by all, 
7n ſolidum , or but proratz? For eviting the queition , Debitors ule to be 
bound conjunaly and ſeverally, but whea that 1s omitted , the Debvitors are 
underſtood to bebut bound conjunttly, & pro rata, for in dubiis potior ejt con- 
ditio debitoris, if the Debitors were bound by ſeveral Obligations, no: relat- 
ing to others as becoming parts of the fame Obligation, all are bound ſeve- 
rally and 7 ſolidum 5 but when they are bound rogerher in one Bond , an4 
ſo correi debendi : By the ancient Roman Law, they were all lyable , iz ſols- 
dum, which was altered by Juflinians novet con{titution,giving the beacfit of 
diviſion , pro rata , as to theſe who are ſolvent anJ nor far abſent , which as 
more equitable and favourable is tollowed, unle's the matter of the Obligati- 
on be indivilible, as the delivery of. a Man, a Hor'e, or any thing which the 
Law conſiders not as quantity or gems, but as corpus 3, for ofttimes that can- 
not be devided withuur deltruction of the tang, and always its rhe Credi- 
. tors interel(t that it ſhould not be devided, 


 $:condly. Obligations zn facrexds, are ordinarly indivilible, I. ſtipul.f. de wer- 
borum oblig, as was lately tound in an Obligation by two owners of a Ship, to 
. carry Corns from one Port to another , both were tountd lyable 7 fulidum 3 . 
or 
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or if the Obligation be, i cn faciendo , that ſuch a thing ſhall not be done, 
but that they thall hinder , each 1s oblieged 7 ſolidum , June 14. 1672, Su- 
therland and Grant contra Flut. This alſo concerns the manner of perfor- 
mance, that in alternatives, eleFio et debitoris, whoſe part is more favourable, 
but the adjection of a penalty or eſtimation makes not the Obligation alter- 
native - But if any of the Members of the alternative , become not 1ntire 
the Debitor connot offer that Member , Farnary 18. 1675. Collector of the 
King and Lords. Taxation contra Inglis of Straitonn, | 


The manner allo of performance admitts nut that the Debitor may per- 
form by parts that which he is oblieged to by on Obligation, it 1t be notthat 
which cannot be performed all at once , as the periormance ot ſome Acts, re- 

uiring divers ſeaſons , but otherways 1t muſt be done withour intermitiion, 
for neither can Money or Grain be dclivered at oneinſtantz but that is under- 
ſtood to be performed together , which is without intermiſſion ; yet the Ci- 
vil Law favours the Debitor ſo far, that the Creditor cannot refule to accept 


a part of the Money due. 


I. Obligations ceaſe by contrary con- 
ſent, by Diſcharge, Declaration, 
Renunciation, or per pactum 
de non pentendo. 
2. Three ſubſequent Diſcharges Liberat 
from preceedings. 
3. Payment made, bona fide. 


Liberation from Obligarions, 


4. Conſignation ; 
5. Acceptilation ; 
6. Compenſation; 
7, Retention ; 
8. Innovation ; 


9. Confuſion. 
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AVING thusrun thorow the conſtituti- 
onand effe&ts of Comuentional Obligations, 
It is requiſite in thenext place, to conſider 
theirdeſtitution and how they ceaſe, which 
we have exprelt in the general term of Li- 
beration,comprehending not only payment, 
but all the ways by which Obligations, or 
Bonds are diflolved or looſed , and Debi- 

tors Liberat z We are not here to ſpeak 

- > AE =bþ SL az 4 of the Objetions competent againſt Obli- 

C04 Fo CSE oations from their nullities , for ſuch were 


== common exceptions againſt them,and other 
Rights, as Preſcription, Litiſconteſtation, res judicata, Circumvention, Ex- 
tortion, &c, of which in their proper places: Butonly of the proper ways 
of taking away Obligations; and thelc are cither by contrair conſent, or by 
performance, or the equivalent thereot. 


1. Firit, Asconſent conſtituteth , ſocontrary conſent deſtituteth any Ov: 
ligation, whether it be by Declaration, Renunciation, Diſcharge. or per p- 


nm denon petevdo, which may-be- extended, not only: to Conventional, but 


toy 


's an . 


to Natural Obligations, astoany duty omitted or tranſgrefled, which is paſt, 


though not to the diſcharge of the Obligation it ſelf, astothe future , , for 


love to God or our Neighbour, and moft of the Duties betwixt Huſbandsand 
Wives, Parents and Children, cannot be Diſcharged as tothe future z neither 
can future Fraud or Force be effectually Diſcharged, for ſuch, ;cadwrnrt in. tur- 
pem cauſum 5 If the Write be ſpecial and expreſs, there can be no queſtion 
when it concerns a perſonal Right, and 1s given by the party having powerto 
Diſcharge 3 and thercfore, a Diſcharge of a clauſe in a Bond, conſtituting 


an Annualrent , whereupon Infettment followed , for a fum lent by a Father, 
and taken to his Son in Fee, and bearing, with power to the Father during his 


lite to Dilpone, was found valid, and that it required not Regiſtration, as a 
Diſcharge of «everſion, Farwary 6, 1681, Mary Bruce contra Patrick, Hepburn. 
ButaDiicharge ofan Annuity, belonging to an office by infeftment, containing a, 
renunciation of that annuity , was not tound Relevant againſt an Appryzer, 
December 9. 1679. Lord Hattoun contrathe Town of Dundee. Neither did a. 
Diicharge ofa ſum, payable toa man and his Wife, and the Bairns of the Mar- 
riage, ſubſcribed only by the Huſband , exclude the Wife from her Liferent 
Right to that ſum, Fanraury 22. 16t0. Tfobel Caddel contra John Raith. Net 
ther was a Diſcharge to a Cautioner , upon payment found competent to the 
incipa} Debiror, unleſs the Cautioner concur , for the Principal may be di- 
firelled by the Cautioner, uſing the name of the Creditor as his Cedent , July 
13. 1675. Margaret Scrimzour contra the Earl of Southeck, A Diſcharge toone 
or more Dcbicors, V7z. Con-tutors found not to liberat the reſt, except in fo. 
far as ſatisfation was made 53 or as the other Con-tutors would be excluded- 
from relict by the party Diicharged, December 19. 1669. Seatow contra Seatoun. 
But payment made by one party, whoſe Lands were affefted by Inhibition, 
did Liberat the reſt, pro tanto, though it bore not in fatisfaftion, buttoreſtri 
te Inhibicion, Jarwary 5. 1675. Ballantine contra Edgar. But Diſcharges by 
Maſtcrs co Fe.meats forRent,by their Subſcription, without Witneſles,and not 
bing hulograph, are ſuſtained, inregard of the cuſtom ſoto Diſcharge, Noveme- 
ber 7. 1674. John Bozd contra Story. And by the ſame cuſtom , receipts and 
diſcharges of Merchants and FaQors,in re mercatoria, are ſufficient by the parties 
ſubicription, albeit neither holograph, nor with Witches. | 
But the main Queſtion is, how far general Diſcharges are to be extended, 
which ate of two forts; One where | on are particulars Diſcharged with a 
general Clauſe, and then the general is not extended to mattersof greater im- 
portance then the greateſt of the- particulars, February 24. 1636. Lawſon con- 
ira Ark Ir:glas, The otheris, where the Diſcharge is only general without pars 
ticulars, which uſcth not to be extended to Clauſes of Warandice, Clauſes of 
Relief, or ov»liegewentsto Infcft, ur to purchaſe real Rights z and therefore, 
a Diicharge of all Debts, Sums of Money, Bonds, Obligatiors, Clags, Claims, 
for whatſoever cauſe, was found not to Diſcharge a Contract for purchaſing 
an Appryzing of Lands, and Diſponing the ſame November 19. 1680. Beatrix 
Da{garn- cortra the Laird of Tolquhon, Newther was a Diſcharge wholly gene- 
ral , extended to an Obligation by the party Diſcharged as Cautioner, un- 
I&fs it were proven that the Diſcharge was granted upon fatisfattion of that 
Debt, Hope, Bonds, Ogilbie contra Napier. Bur it was extended to Contra- 
vention, thuugh there was a Decreet after the Diſcharge , Hope Contraven- 
tion, Laird of Zitoun comra his Brother. Yea, a general Diſcharge ina Decreet 
Arbitral, was found to Liberat the ſubmitters Cautioner, Hopr, Bonds, Lady 
Balmaſtirer and her Son contra Alexander H eddel, Neither was a general Dil- 
charge , found to extend to a ſum afligned by the —_— before the Dif- 
charge, albeit the Afignation was = intimat, feing the Diſcharger was not 
Z PIe- 
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prefamed to knoy the want bf the Intimation, unkels it \rere proven that the 


ſum was particular —_— u or ſatisfied ardbraining ral Dif: 
charge, viewers; ory Ft Bagillo contre Blair of ” Neither 
was a general Diſcharge extended to ſums, whereuto the Difcharger ſucreed- 
&d after theDiſcharge, Febrzary 14, 1633. Halyburtown contra Hunter. 


' 2. Three ſibſequent Diſcharges, do preſume thar all preceedings are paſt 
from; As Pk The Diſcharges of three immediar fubfequent yearsRent, 
Jame 21. 1610. Howiſon contra Hanrittom. This was fuſtamed, thonghtheDif- 
charges were only granted by a Chamberlain, Hope, Clauſe irritant, Laird of 
W contra John Nisbit , this was ſuſtained to purge a Clauſe irritant ; 
ea, thoughſome of the Diſcharges were granted by the Farher, and the reſt 
the Son as Heir, Febraary 17. 1631. Wiltiamſon contra the Laird of Bagith, 
which was extended to bygones , though a Bond was granted for-them, the 
Bond bearmg expreſly for a ſerm, and having lain over very ſong, and all ſub. 
ſequent Terms payed , March 18. 1634. Donglus contra Bothwel, But Dif: 
charges of three fabſequent years, granted by Merchants , who had bou 
Ferms , did not Liberat from former years, March 26. 1626. Miniſtero 
hen contra Neither where the Diſcharges were not in 
Write, February 19. 1631. Moriſtonn contra Tennemts of Eajinizbit, Neither 
where the payment of three Terms, was acknowledged by the parties oath, 
which borenot three Terms immediatly ſubſequent, March 26.1622. Kenne« 
r contre Dalrymple of Starr. Nor where there were two gr Diſchargesand 
eceipts,” making np the third, March 28. 1531. Laird of Rojth contra Wood, 
arid therefore , - Ax fam — _ joyned , they would make up more 
then three 'years'; inferr not this preſumption , that all preceeding years are 
wb yea,. 'one Diſcharge for hee cotfligiont Terms or years, would not 
infer the fame; for the preſuniption is mainly inferred from the reiteration of 
the Diſcharges without reſervation, which no prudent man is prefumed rodoz 
the prefumprion is alſo introduced in favours of Debitors, that they be not 
oblieged ro preſerve fourty years Diſcharges; and therefore, if the payment 
be Ananal, -rhere muſt be three Diſcharges, of. three' years immediatly follow- 
ing one another, as in the payment of Ferms ; bur if che payment be Termly, as 
m Anmalrents, or Silver Rents, the ground ofthe pretumption holds by three 
feveral Diſcharges, of three immediate ſubſequent Terms, Hope, Bonds, D«- 
td Weyms contra the Lady St. Colmb., But os to the Diſcharges of Fattors or 
Chamberlams, three ſubſequent Diſcharges are ſufficient againſt rhe Chambe- 
tin, during his Commiſſion, and againſt hisConſtituent, who gave him power 
to Diſcharge, during that Commiſſion - Bur the preſumptions from Dichage 
of the Chamberlains will not always hold , as if the former Ch-mberlain Dil- 
—_ two Terms, and the later one ; much more, if the former Diſcharge 
one Term, and the later two 3 Bur if there be rhree conſequent Diſcharges 
from two immediat Chambertains , though they will not infer preſumptionem 
Jaris, which the Law hath acknowledged ; yet they may inferpreſumptionem 
Jadicts : But the ſtrongeſt of theſe prefumptions admits of contrary Probati- 
on by the Debitor, that he knows thereare preceeding Rents, which his Write 
will not prove, though he ſhould acknowledge in Write, ſo much reſting at 
ſuch a time; for three ſubſequent Diſcharges thereafter , will preſume that 
reſt payed, though (till his oath may proveit is not payed 5 fo that theſtrong- 
eſt oftheſe preſumprions, though they be preſumptiones juris, yet they arenot 
prefunptiones Juris &- de jure, which admit of no contrary Probation. 


*  Thenwre proper way of diffolving Obligations is by performance, by which 
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attain their effeft, and that is either by payment, or confignation z the - 
Gakaeger ways aregAcceptilation,Compentiati ation, Confufion z 


3. bs og is the moſt proper louſfing of Obligations , and therefore re- 
taineth the common name of Solution 5 
And therefore, in many caſes payment made, boa fide, diſſolveththe Obli- 
gation , though hero whom it was made, had no right forthe time, So pay- 
ment made to a Procurator , was thought ſufficient , albex the rocurato.y 
werethereafter improven, ſeing there was no viſible ground offuſpition of the 
falſhood of it, February 15. 1661. Elphingſtonn of Selms contra Lord Rollo, and 
Laird of Niddery. And payment made by Hererors to their Miniſters , who 
were ſuffered to continue to Preach, was ſuſtained, though they had not ob- 
tained Preſentation, or Collation , conform ro the A& of Parliament, 1661. 
ſing no Proceds Civilor Eccleſiaſtical, was intented againſt them, nor the He- 
retors before payment, February 10. 1666, ColleAor of the vacand Siipends 
contra Heretors of Maybole and Girvan, And payment wade to a Minitter, 
though he was depoſed, having continued to Preach afterthe Term, before 
intimation of the okhica, was ſuſtained, but not for Terms af.er the inti- 
mation, February 10.1679. Colledge of Aberdene contra Earl of Abozze. Soal- 
ſo payment made by a debitor to his creditur, bona fide , was found ſufficient 
to [ever againſt an Appryzer, who had appryzed che Right of that ſum, be- 
fore paymeut made, albeit the Appryzing, asa Judicial Aſſignation, was found 
to ni no intiwation , as was found in the caſe of Thomſon contra Elizabeth 
Dowglas Lady Longformacus. And payment made, bona fide, to a Donatar, 
was found relevant againſt aprior Donatar, Hope, Horning, Fawes Wright con- 
ira Thomas Wright, And moſt ordinarly payment made, bona fide, by Ten- 
nents to their old Maſter, is found relevant againſt ſingular Succetiors, thouSh 
publickly Infeft , uſing no diligence to put the Tennents in mala fide , Spotſe 
- Appryzing, Lord Lowdown contra the Tennents of Jedburgh. And paymentby 
Tennents to their Maſter, was ſuſtained againſt the Donatar of his Eſcheat, not 
having obtained Declarator, February 10. 1510. Blackburn contra Wilſon. Nei- 
ther will Citations againſt Tennents, or Arreſtments upon the Titlesof fingu- 
| lar Succelſors, put them in mala fide, to pay to their Maſter, till the Titles of 
the fingular Succeſſors be judicially produced againſt the Tennents compear- 
ing , becauſe Tennents are not oblieged, as purchaſers to ſearch Regilters to 
find their Maſters Rights, or the Rights of ſingular Succeſlors; yea, the Ar. 
reſtments of their Maſters Rents not inſiſred upon , and their Maſters Debts 
inſtruRed before the Term, ſeemnot to infer double payment, againſt the Ten- 
nents, payingafter their Terms are paſt : But paymentmade before the hand 
doth not liberat , againſt Donatars Arreſting and doing diligence after pay. 
ment before the Term , Febrwary laſt 1628. Laird of Laxchop contra Tennents 
of Cleghorn., February 5, 1667. Lady Traquair contra Marion Honatſon. But it 
willnot be accompted payment before the hand,if by the condition of theTack, 
the firſt Terms payment be made at the entry, and the Tennents to befreeat the 
iſh, Jamvary7.1662.EarlofLanderdail centraTennents of Swintoun,Neither will a 
Diſcharge freely granted, without true and real paymentgbeſufficient, thoughit 
bear payment,ro obtain the priviledge of payment bora fide,as was found in the 
foreſaid caſe, Thomſon contra Dowglas. Payment made by Le won her cs to 
their Maſter of Stock and Teind promiſcue , as they had been accuſtomed, 
found to Liberat from their Teind Maſter, who had Inhibite and intimate the 
fame tothe Tennents, ſeing the proportion of the Duty they payed for Teind 
was not known, December 13.162 . contr4 Tennents. March 21.1628, 
Z 2 Mr. 
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Mr. Patrick Murray contra Tennents of Incaſe Abbay, . Yea , , payment, 
made of a part of the price of Lands to the Diſponers Bairns, to whom 1t. was 
deſtinat , was found relevant, albeit after a ReduQtion , depending of thax , 
Diſpoſition , ſeing there wasno reaſon filled up againſt the Bairns intereſt, nor 
they cited, July 19. 1662.; .  Peter-contra Mr. Williem Wallace, Pay. 
ment of a Tocher, Contra&ted by a Wife. , inferred by preſumption ,; that 
ſhe lived twenty two years, and that the Huſband acknoy ledged in his Te. 
ſtament that ſhe had payed the Tocher, February 16,1671, Marrion Dods con. 
fra Laurence Scot. Payment 1s always -preſumed by retiring of the prin. 
cipal Bonds , Chyrographum apud debitorem repertum preſunitur ſolutum ; and. 
therefore, Miſſives or Narratives in other Writes, will not inſtrut, where the 
principal Write it ſelf i not produced; and therefore is held as retired, albeit 
theſe are adminicles to prove the Tenor , 1f the caſ#s amiſſinis,, be fo far in» 


ſtructed, as to take off the Ar tape 3) that the Writeis retired. Payment 


made indefinitly by a Debitor for ſeveral ſums, 1s generally aſcribed to any of 
theſe ſums, that the Debitor pleaſeth to apply, becauſe thecaſe of the Debitor 
is favourable, and the Creditor granting a receipt indefinitly, it is interpret 
againſt him , the matter remaining intire as it was the* time of the receipt : 
But where the Debitor became Bankrupt after the indefinit receipt, the ſamine 
was not found applicable to a ſum having Caution 5 there beinganother ſum 
which had no Caution, which would be loſt by that-application, February 2, 
1680. Samuel Moncref contra Donald Cameron, But where the Dcbitor makes 
no application, but his Creditoror ſingular Succeſſor do count for the. appli- 
cation, preſumitur in duriorem ſortem, as if for one debt there bea Band bear- 
ing Annualrent, and another Debt bearing no Annualrent, the indefinit re. 
ceipt is to be imputed to the Bond bearing annualrent , or where the one ſe- 
curity hath a greater penalty, legal or conventional, in cafe of nor payment, 
as Appryling, or Adjudication, whereof the legal 1s near to expire, 


4. Conſignation in caſe of the abſence, lurking, or refuſal of the Creditor, 
is equivalent to payment, and where it 3s not otherways agreed ( with us) it 
is ordinarly done in the hands of the Clerk of the Bills, by way of $'1fpenſion, 
and it ſtops the running of Annuals, and all other inconveniencies upon the 
Debitor , and rhe Configner is free, though thatwhich is Configned be loſtby 
the keepers being Bankrupt 5 or dtherways, if it was the Creditors fault who 
charged for more then was due, asif he charged for the wholepenalty, which 
ought to be modified, and there is no neceſſity in that cafe, to offer what is 
due 3 but if the fault be the Conſigners, if the Money be Joſt , itis loſt to 
him , as was found in the caſe of the Earl of Galloway and Ferguſon of Kilker- 
ran, It was alſo found, that a ſum Comſigned in the hands of the Clerk of 
the Bills, upon obtaining Suſpenſion , the Conſigner having firſt offered by 
Inſtrument the principal ſum and Annualrent, and fo much of the penalty as 
the Charger would Depone he had truly deburſed upori Oath, the Inſtrument 
being allo inſtructed by the Oath of the Witnetles inſert , the Conſigner was 
declared free, though the then Clerk of the Bills was become inſolvent, Fly 25, 
1665. Beſſie Scot contra Somervail. Sothat in Conſignation of S:1ms, for which 
there is a Charge of Horning, if the Charge befor more then what is duc,Coa- 
ſignation may be warrantably made, without offer of what is duc 3 but other 
way?, the ofter of what is due ſhould procecd, elſe the p-rilis rhe Conligners, 
if the ſum Configned be loſt ; but if when the Confignation 1s authore pretore, 
cither by deliverance. of the Lords, orby the ordinar pailing Bills of $ufpen- 
fon upon Confignanion, it ſtops the courſe of Annuals; becauſe there 1s al- 
waysa ſeveral reaſon of Suſpenſion, which ought :o b: relevant, though Con- 
ſ1g1ation 
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tion would make it paſs without inftrutieonz for then, Confignation is 
for the Creditors ſecurity in place of Caution, and feing the Creditor may 

quickly diſcukthe Suſpenſion, and wilt be heard to anſwer fummarlyupon the 

Bill, albert at difcufling the reaſon be not found relevant, or not inſtructed. 

Annuals is not decerned after the Confignation, being modice wora, yet if the 
fm were loſt, the peril would be the Configners, not having firſt offered all 
thatwasdue, by Inftrument; and though the Creditor be uncertain, lurking, 
or out ofthe Countrey, the Lordsupon fupplication will grant Letters of Re- 

uifition and offer, tobe execute/at heCrokof Edinburgh, and Peer of Leith, 
where all men are preſurned tohave Procurators to anſwer for them, tanquanr 
in communipatria : But if an offer be made of all that is due, and not accept- 
ed, it ia relevant reaſon of Sufpenfion, upon produttion ofthe Inſtrument, 
and Configning the Principal and Annual, though no part of the expenſes be 

Conſt ' , tillthey be modified , if the Conligners reaſon be found relevant, 

and inſtructed, the Charge will be ſuſpended iciter, and the Decreetwill 

contain warrand to the Clerk of the Bills, todeliver up the Configned ſams to 
the Suſpender, who muſt bear the expenſes of Confignation 3 but if the Suf- 
pender be in mora aut calpa , as if he do not Conlign the expenſes modified by 
the Lords, whereby the Charger will be put to a new Charge, he muſt bear 
the expenſes of Conhignation 3 ba. a Sheriff having Charged an Heritor for the 

Kings Taxation, albeit at diſcuſſing , it was found he had Charged for more 

then was due, the ex penſes of the Conſignation was laid upon the Heretor, 

ſemg he did not offer whatwasdue, for in that caſe the Sheriff might proceed by 
general Letters, as he was informed, and wasnotin the caſe of a Creditor, 

ing for his own Debt, which he could not but diſtin&ly know : but if an Afig- 

nay or ſingular Succeſſor Charge for more then ts due, the hazard will not be 

his, who may be tgnorant of his Cedents Diſcharges 3 and therefore, the 

Suſpender ought to produce to him the Diſcharge, and offer to him what is due, 

which if he omit, the hazard will be his : As to the Obliegements upon the 

Confignatar, theſe ſhall more properly come in with Redemption of Wodletts, 

where Confignations are moſt frequent. 


5. — 24; wen 1s the ſolution of an Qbligation by acceptance of that which 
pnot the direct performance of the Obligation , in ſatisfaction thereof, either 
teally, or 1maginarly,by acknowledgement thereof, as if it were truely perfor- 
med, 


The Roman: did only allow Acceptilation asa Liberation from Stipulations, 
and thefefore, before any other Obligation could be diflolved by Acceptilati- 
on, it behoved to be innovat, by a Stipulation ingaging for the ſame matter 
and the Acceptilation it ſelf could only be —_— tion, by the Interrogati- 
on of the Debitor, quod ex tali tipnlatione debeo acceptum fers, To which the 
Creditor anſwered, acceptum fero, whence it had the name of Acceptilatio, exs- 
preſſing an acknowledgement of the receiving and accepting of the perfor- 
mance of the Obligation, and of preſent bearing and having the fame, which 
was yalid and effectual, thoughthe Creditor, neither then nor before had re- 
ceived any performance of the Obligation, and needed no other Probation ; 
nor doth 1t admit of a contrary Probation , that nothing was truely received, 
m reſpe&t that the ſole will ofthe Creditor may evacuat the Obligation, by Diſ- 
chargeor Renunciation z and therefore, Acceptilatiou without any perfor. 
fnance is ſufficient, and is the more ſolemn and ſecure way of Exoneration. 


For where there are many Co-debitors,the Diſcharging one Liberats not the 
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reſt, if they be Co-principles, unleſs the Diſcharge be 1mperſonally conceived, 
that thething oblieged ſhall not be demanded; or that the Renunciation or 
Diſcharge be granted to the principal Debitor,- for thereby the Obligations of 
the Cautioners being acceſlory, 'are undexftogd alſo to. be Renunced : But _ 
Acceptilation extinguiſheth the Obligations to all the Debutors; becauſe it im- 
porteth an acknowledgement of performance. 


Acceprilation with us may be of any Obligation, and requireth no Stipula- 
tion, but as the acknowledgement of payment Liberats all the Debitors 3 66 
the acknowledgement of any fatisfaction,which.importeth "5 aggpene thing 
accepted as equivalent, hath the ſame effe& z. -'and rheretore, we ule more 
the Term of SatisfaRion, then Acceptilation 3, which SatisfaGtion, 1f1t be up- 
on grounds equivalent to payment , or dire{ performance ,, it is equiparat 
thereto 1n all points, and hath the priviledge of payment made, bra fide, to 
Liberat, thoughthe Obligation be not performed, tothe party having the pre- 
ſent, and betterRight; but otherways, neither the acknowledgement of pay- 
ment, or of ſatisfaction, or any Diſcharge , hath the priviledge of payment 
made, bona fide, which is mainly founded upon this ground, that bena fides non 
patitur ut idem bis extgatur, 


6, Compenſation is a kind of Liberation ,, as being equivalent to payment, 
for thereby two liquid Obligations do extinguiſh each other, pſo jure, and not 
only ope exceptionis for albeit Compenſation cannot operat it 1: be not pro- 
poned, as neither can payment yetboth perimmnt obligationerr ipſo jure, and 
therefore are not Arbitrary,to either party, to,.prppone or not propone as they 
pleaſe but any third party having intereſt may propone the fame, which 
they cannot hinder ; for inſtance, if a Cautioner be diſtrelt, he can propone 
payment, or compenſation, upon the like liquid Debt, due to the principal 
Debitor, which he cannot hinder; and cio, liquid clear Debt, though 
bearing no Annualrent, compenſeth another Debt bearing Annualrent , not 
only from the time Compenſation is proponed, but from the time that both 
Debts came tobe due; from which time, it ſtops the courſe of Annualrent, as 
1s clear by many Laws 1n the digeſtee> C. de comper;ſationibus,which 1s conſtant- 
ly followed by our Cuſtome, wherein poſitive Law for utilities ſake , hath in- 
fluence , to ſhun the multiplication of Pleas; for otherways, if compentati- 
on were rejected, the Creditor would proceed to execution, and the Debitor 
would be put toa new Aion, which is very inconvenient 3 and therefore, 
when a Debitor forbeareth to inſiſt for a liquid Debr, after the terms paſt, it 
is preſumed to be on that accompt, that the Creditor oweth him the like, or 
a greater ſum, '& fruſtra petit quod mox eſt reſtituturus; but otherways come 
penſation 1s neither payment formally nor materially, for when a Creditor 
borroweth from his Debitora ſum, and exprelly obliegeth him to pay the ſame, 
it is ſo far from being done for payment of a tum, formerly due to the Debt- 
tor , that there is an expreſs obliegement to pay tne ſame in numerat Money, 
at a day; andyet if that poſterior Debt be inſiſted on, it may be compenle 
ed with the prior. 


If compenſation be renunced it will be excluded by that perſonal objection, 
which will take no place again(t cther parties interc{tz for thereupon Compen- 
ſation would be admitted for a Cautioner, for a Debt due to the principal, 
though the principal ſhould renounce Compenſation 5 or if the Compenlatt- 
on be inchrectly renounced, by givihg a Bond blank m the Creditors name, 


which is underſtood, as done of intention, that the Bond may pals to ſingular 
Suc- 
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Succeſſors wit!:out a formal Afſignation or Intimation, but by filling the pars 
ties name who gets the Bond, who charging thereupon will not be compent- 
ed by any Debt ofthe party, to whomit was firſt granted, Nic. hic. November 
14. 1621. Findlayſon contra Gardine, February 27,1668. Henderſon contra Bir- 
»y. And on the fame grbund, a Bond of Corroboration, bearing a general 
excluſion of Suſpenſion , was found to exclude Compenſation, though the 
Bond was granted under Caption, without any Tranſaction or abatement, June 
28. 1672. Robert Murray cantra Spadie of Aſſintully. 


Compenſation is deſcribed by Modeſtinus debiti &+ crediti contributis , |. 1 
f. de compenſationibus ; which deſcription is neither clear nor tull: Ir isnot 
clear whether the Contribution be by concourſe of two Debts, or by propon- 
ing of the Compenſariqn : Neither is it full by expreſſing what kind of Debts 
arecompentfible, for they muſt be commenſurable, and liquid, being conſider- 
ed as Fungibles, indecernable 1n the value, of in the Individuals; as Money, 
Wine, Oyl, Grain, &c. Or it both Obligations be in general , as if either 

arty be oblieged to deliver a Houſe, a Sword, &c. for then no ſpeciality 
being expreſt, the Obligations are commenſurat , and ſo compenfible. But 
Obligations of a particular body, are not compenlible by Money 53 and 
theretore , Money depolitate being demanded , cannot be compenſed by a 
* Debt due to the Depolitar, becauſc the Money depoſitat was not deliver- 
ed as a Fungible to be reſtored in the fame kind , but in the fame individu- 
alz and likewiſe, acceptance of Depoſitarion imports ſo much truſt, for rea- 
dy delivery , that Compenſation is underſtood to be renounced , /. per, C. 


depoſiti. 


Upon the ſame ground Compenſation is not relevant upon ſums ſecured by 
an Heritable Infefrment,whereby Lands or Annualrents are Diſponed for theſe 
ſums 3 for though Impignoration be intended , yet the Contra being in the 
form of vendition with a reverſion, the ſum lent becomes the Debitors, as the 
price of the Land or Annualrent, and isno more the Creditors, unleſs there be 
a clauſe of Requilition, that he may return tohis Money, or paſs from his In- 
fefrment, or a clauſe to repay upon a fimple Charge 5 and therefore, till the 
Requiſition or Charge , there can be no aches. , Except upon the by- 
gon Annualrents, due by the Infefttment, which remains till moveable and com- 
penlible, Jarnary 2.1667. Oliphant contra Hamiltoun, But Compenſation was 
fuſtained upon 11quid fums, though Appryzing was led thereupon, unleſs it 
werecled with Poſſeſſion and expyred, June 18. 1675. Leys Burnet contra For- 
bes of Blacktoun. The like was found as to a ſum Appryzed for, but not up- 
ona Wodſett, requiring Requiſition, unleſs Requiſition were made, November 
12. 1675. Home of Plandergait contra Home of Linthil. 


\ But bya liquid Debt,is not underſtood a Debt, for whichthere is a decreet, 
or qu# habet paratam executionem, tor Reſtitution 5 but it is ſufficient thatthe 
Debt it ſelf 1s liquid of the ſame kind with the Charge 3 And therefore, Com- 

ſation is competent againſt fums due by Regiſtrat Bonds , upon ſums due 

y Bonds, thoughnot Regiſtrat, yea, though not Regiltrable. 


Compenſation is alſo competent upon Debts which are not liquid fo ſoon 
as they become Jiquid , either by aliquidation of conſent, or by a Decreet, 
Which was ſuſtained, though the Decreet was after the Charge , December 23, 
1635. Keith contraGlenkindie. Yea, a Decreet of liquidation againſt a Prin- 
cipal, was found ſufficient to infer Compenſation againſt the Cautioner, or his 
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Afligney, though not called tothe Decreet,itbeing without colluſion, Jure 24. 
1665. Irwing contra Stracken, And Compenſation was ſuſtained agamſt an 
Afﬀigney, upon a debt due by the -Cedent, though liquidat after the Alſigna- 
tion, in reſpe& the Aſſignation was gratuitous, Jarary 18. 1676. Corbet cou- 
tra Ramſay: But the Compenſation ought not further to.be drawn back then 
the liquidation 3 and ſo Ferms being Jiquidat will ſtop the courſe of An- 
nualrent, from the time of the liquidation , but not from the time the 
Ferms were due , unleſs it were Money Rent 5 but Ferms ar Services og- 
ly from the liquidation, December 4. 1675. Walifoun contra Robert Cun- 
ninghame. 


Compenſation 1s relevant, notonly upona Debt of the Creditors own, butyf 
he be Creditor by Afſignation, the Debtiscompenſible by a liquid Debt, due 
by the Cedent, before he was denuded by Afbgnatian, and Intimation, becauſe 
the Compenſation was effe&ual, ipſo jure, fromthe concourſe of the two liquid 
Debts, inter eaſdem partes, February 14.1633. Keith contra Heriot. March 16, 
1639. Coupland contra Forſyth, 


Compenſationis alſo relevant upon a Debt Aſſigned to the Compemler, by 
our common Conſuetude, albeit theDebitor purſued or charged, do 1cek.out 
and acquire a Debt of the Chargers, even afterthe Charge, wich 4s a further 
Benefit introduced by Cuſtom, though it harhthis inconveniency, that a Cre- 
ditor can hardly recover any Debt, it he be due Debt to others himſclt; but 


if an Aſhgney Charge for a Debt, the Debitor will not have Compenſation 


upon a Debt of the Cedents, Aſſigned to himafter the Intimwationotthe Oharg- 
ers Aifignation , for theſe two Debtsnever concurred, inter eaſdem partes, tor 
though the Debtor may always compenſe the Aſſigney upon the Cedents 
Debt before the Affignation , if it wasoriginally dueto the Debuor hindelf, 
but after the Cedent 1s denuded by Intimation, the Debitor cannot acquire a 
Debt of the Cedentsdue to another, therewith to exclude the Aﬀagney, un- 
leſs the Debitor Compenſer was Creditor to the Cedent, ab i»#tio, or became 
Creditor to himby an Aflignation to the Creditors Debt, Intimat to him be- 
fore hewas denuded im favours of an other Aſhigney, otherwiſe the Debtsdo 
never concur betwixt the ſame Debitor and Creditor , Jarnary 22. 1663. 
James Wallace contra Edger, July 4. 1676. John Rotlo qyntra Alexander Brown- 
fie. But Heirsand Executors are accompted, eadew perſona crm definite; and 
therefore , Compenſation may be both upon , and againſt their Debts : $0 
Compenſation was admitted againſt an Heir or Executor, upon Debt due 
the Defun&, to the Defenders Father whom he repreſented ,- Spot/. bic, we 
mire Pyet contra Ruſſetter. And Compenſation was admitted againſt an Exe- 
cutor upon a Legacy left to the Defender, though there was no ſentence there- 
vpon, Spotſ. Executors, Williamſon contra Tweedres, It was alſo admitted for 
anExecutor, upon a Debt due by the purſuer to the Detun, though the Exe* 
cutor had not Confirmed that Debt, but he behoved tocik the fame, Decew- 
ber 7,1609. Aikman contra Lady Brughtour. 


ButCompenſation is not competent toa Creditor ofa Defun, taking Aſlig- 
pation to one of the Defuns Debts after his death , which is upon accompt 
of the Priviledgeof the Creditors, who have accels to the Defundts Eſtate ac- 
cording to their diligence And therefore, the Exccutor cannet prefer one 
to another 3 much leſscan a debitor of the Defun&, by taking Allignartion to 


the Defunt Debts, preter that Creditor to the reſt of the Creditors of the De- 
fun, 
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fun&, February 3.1662. Theme: Crawford contra the Earl of WHurray, Februa- 
7314. 1662, Children of Moxſwall contra Lowry of Maxwelſtoun. Poe 


Compenſation was found competent againſt a Donatarupon adebt of the Rebels 
before the Rebellion, for which the Compenſet was Cautioner, though he payed 
after, Feoruary 3, 1635.Innes contra Leſly. January 23. 16 69.Mr, Fames Drum- 


mond contra Stirling ot Airdoch. 


Compenſation is competent againſt Faftors, Procurators, or Commilitoners, 
yponthcir Conſtituents liquid debt, but not upon their owndebt, forthey are 
not Creditorsas totheir Conſtituents ſums: Yea, a Fa&or beug charged by, 
his. Conſtituent for his' Intromiſſion with his Rents, was not admitted tocome 
penle the ſame with a debt due by his Conltituent, whereunto the Factor rogþ 
Aſtignation : Neither was the Chamberlain accompred a debiror to his Cyn- 
ſtituent, as by a liquid debt, but that his Conttituents Rents were in the yrg- 
perty of his Maſter, andan the Factors cuſtody as a Servant, November 9. 1672, 
Pearſon contra Sir Robert Myrray, alias Crightoun, | 


Compenſation takes no place in the Provinces of France, which acknow- 
ledge not the Koman Law, buta Contuctuumary Law, withouta priviledge 
from the King, as is oblerved by Gregorins, Tholeſanus, upon Compenſations 
And it ſeems not to haye been competent by the Law of Scotland, before the 
As v1 Parl. 1592. cap.141, Whereby it is Statute, {hat any delt, de liquido in 
liquidum, verzf:ed by Write, or oath of party, before giving of Decreet, Le admitted 
by all judges witbin the Realm, by way of Exception, but not afier the giving there- 
oj, mm the Suipenſion , or in the Reduion of the ſame Decreet : So tnat it the 
charge or purſuit be inſtantly verified by Write, the defender will ot get a 
Term to prove Compenſatior 3 but if a Term be afhigned to the purſuer, the 
fame would be affigned to the defender, to inſtruct any debt whcrewith he 
would compenſe by Write, or Oath, yea, by Witcelles, if the Probation be 
cloſed as ſoon as the purſuers Probation 3 for the Statute bears, Compenſation 
to be in liquid debts inſtantly verified before the Decreet, although it mention not 
Probation by Witnefles, it doth not exclude the ſame 53 but it exudes Com- 
penſation atter the Decreet, either by Suſpenſion, or Reduction, which ſeems 
to import more then the reje&ion of Compenſation , becauſe it was compe- 
tent and onutted, which hath beenalways a common objection againſt any rea- 
fon of Suſpenſion, or Reduttion; but that Compenſation ſhould not be ad- 
mitted atter Decreet, though the Decreet were1n abſence, unleſs it were Re- 
duced upon Improbarion of the Executions, or other nullity, or by purging 
the contumacy 1n not compearing and that taking Aſlignation todebts of the 
Cedents atter Decreet, ſhould not found a Compenſation, as being againſt the 
tter of the Statute 3 for though it ſeem an emergent reaſon, which would 
be ſufficient againit competent and omitted, vet not againſt the ſpeciality of 

is Statute, excluding all Compenſation after Decreet 5 but this Statute isto 
beunderſtood only of Decreets proceeding upon Citation, and not Decreets 
of Regiſtration, which are ſummar, and of conſent, by the clauſe of Regiſtra- 
tiviizz and therefore, Compenſation was nor (uſtained againſt a Sheriffs De- 
cect, though inabſence, July 25. 1676, William Wright contra Jobn Shiel. 


It remains to conſider in whatcaſe Compenſation may beelided, by Recom- 
penlation, which but ſeldom occurs, and I have obſerved no decifionupon it ; 
t can only occur when the charger or puriuer hath more liquid debts due to 
kim by the defender, and infilts not for them all 5 forin that caſe, if the de- 
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fender propone Compenſation, the purſiier' thay propone Recompenſation, y 
the So Hound Shs whevedzo he purſued notzand if both the purtuers aber 
be anterior tothe defenders, there appears no recompenſation, becauſe the defer. 
der may impute his debt toeither of the purſuers debt he pleaſeth,as he might inir. 
definit payments 5 but if the defenders debt be anterior to both the pur. 
ſucrsdebts, or in the middle betwixtthem, in that caſe, Recompentfation ſeems 
not to take place; becauſe Compenſation being competent, ip/o jure, ſo ſoon 
as ever two liquid debts concur, inter eaſderr perſonas, both debts are thereby 
in ſo far mutually extin& , and fo there 1is-no place for Recompenſation by a 
debt poſterior to that concourſe,ſothatif the defenders debt be anterior to both 
the purſuers debts, The firſt of them by its concourſe, did extinguiſh the de. 
fenders debtz and therefore, if he purſue for the firſt debt, Compenſation i; 
proper to the defender upon his debt, anterior to both the purſuers debts, and 
cannot be excluded by the purſuers poſterior debt , by way of Recompenſati- 
on, for then the debts from their tirſt concourſe, ſhould not compence ipſo jure, 
which holds alſo when the defenders debt is after the purſuers firſt debt, and 
before his ſecond, for the purſuers prior debt, and the defenders debt firſt con- 
curring extingurſheth each other, and the purſyers poſterior debt cannot hinder 
the ſame,and ſocannot found Recompenſation : Butit the purſuit or chargehe 
on the ſecond debt, if compentation be proponed on the detenders midle debt, 
there isplace for recompenſation on the purſners fir{t debt, 


7, Retention is not an abſglute extinction of the Obligation of repayment, 
or reſtitution, but rather a Suſpenſton thereof, till ſatisfaCtion be made tothe 
retainer; and therefore, it is rather a dilatory then a peremptory Exception, 
though ſometimes, when that which is due to the retainer, is equivalent to the 
value of what is demanded, if either become l1quidatit may turnintoa Com- 
penſation, ſuchis the right ot Mandatars, Impledgers and the like, who have 
intereſt to tetain thethings poſleſt by them, until the neceflary and profitable 
expenſes wared out by them thereupon be ſatisfied. 


8. Innovation is the turning of one Obligation untoanother, if ir be a third 
perſon becoming debitor tor relief of the torwer debitor, it is called Delegati- 
on. Innoyation is not preſumed by granting of a new Obligation, either by 
the debitor or another z But it 1s rather held tobe asCaution, or Corrobora- 
tion ofthe former Obligation, conſiſtent therewith 3 and in the Civil Law it 
is never eſteemed Innovation, unleſs it be ſoexprelt, /. ult. de novationibus : But 
with us, though it be not named, yet if it appear to have been the meaning 
of the parties, not.to Corroborat, but to take away the former Obligation, it 
isa valid Innovation: So it is ordinarly inferred , when a poſterior Security 
bears, 7n ſatisfa@ion of th- former Obligation, though it did not renounce or dil- 
charge it, nor expreſly innovate it, Decemler'5. 1632. Chiſholm contra Gordoun. 
The likewherethe poſterior Bond bears, in full ſatisfaion of the ſum, for which 
the former was granted, though it made no mention of the former ſecurity, July 


23. 1633. Mr, john Lawſon contraScot of Whit ſlade. 


9. Confuſion of Obligations is , when the Creditor and Debitor become 
one perſon, as when the one ſucceedeth as Heir to the other, or becomes lingu- 
lar Succetjor in the debt, for therby the Obligarion is ineffectual , ſeing none 
can be Creditor or Debitor tohimſclt, which was«cxtended fo far, thar an Heir 
Portioner being Debitor, by meddling with the Detun&ts means, and thereat- 
tcrher Huſband taking Athignation to adebt, and purluinganorher, -repreſent- 


tg 
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ing the Defuntt thereupon, the exception of Confuſion wasfound relevant, be- 
cauſe he was Creditor as Aſſigey, and Debitor as the intromettors Huſband, 
Spotſ, Allignation, John Moor contra Richard Calder, Thus vitious Intromiſh- 


on isordinarly ſuſtained by ent » to elide any debt due to the Intrometter, 
proprio nomine, or as Atligney, Hope, vitious Intromiſſion, 


But wherean appearand Heirgave a Bond, and thereupon Adjudication was 
uſed of his Predecetiors Eſtate, his taking Aſsignationto that Adjudication, was 
not found to extinguiſh the debtby Confuſion , though Rights ſo taken will 
not free the Aſsigncy of behaving as Heir, if he intromet z whereupon thete 
wasan AQ of Sederunt made, as to all caſes thereafter, inthe caſe of the Cre- 
ditors of the Farl of Nithiſdale, Fanwary 22. 1662. Bur if by different Suc- 
celsions, the Debitor and Creditor thould become diſtin& , the Obligations 
would revive, as in many caſes may occur, and ſo Confuſion is not an abſo- 
luteextin:on, but rathera Suſpenſion, 


Confuſion doth not always take place, where the ſame perſon whois debi- 
torſuccceds to, or takes Aſsignation, as 1s evident in Cautioners taking Aſsig- 
nation to Bonds, wherenn they are debitors as Cautioners z yet may purſue 
the principal, or Co-cautioners asAfsigney, and will not be excluded upon al- 
ledgeance ol Confuſion, which 1s only relevant when that debitor who hathno 
relicf, becomes allo Creditor by Succeſsion or Aſsignation. And fo an Exe- 
cutor taking Afſignation to an Heretable debt, may rhereupon purſue the Heir 
for relief - Orany Heir male, of Tailzie or proviſion, taking Aſhignationto 
his Predeceflors debt, may as Afsigney, have recourſe againſtthe Heir ofline, 
of Conqueſt, or Executor. Yea, ifany perſon take Afsignation to a debt due 
by his Predeceſlor towhom he is Heir male, though during his life the —_ 
tion can have no effect; yet after his death,.his Heir wale will ſucceed to hi 
in that Aſsignation, and may thereupon purſue his Heir of line, or Executor 
; forpayment, forthe taking of an Aſsignation and not a ——_ did clearthe 

mind of theDefun&t, thatthe debt and Credit would divide after his death,and 
that his Heir male would ſucceed to him credito, and his Heir of line #7: debito. 
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AVING gone thoro the firſt two Branches 


of privat Rights, Perſonal Freedom, and 
obligation, we come now to the third, which 
is Dominion : But becauſe that Terin is 
more appropriat to men over men, then 
over other creatures , it is therefore cal- 
led a real Right , ora right of things : 
For as Obligation is a right halt, 
ing a power of exaQting from perſons that 
which is due, ſoa right real is a power of 
diſpoſal of things, in their Subſtance, Fruits, 
or uſe: For unfolding this right, and the 
progrels thereof, both accotding to the or- 
der oftime, and nature, advert z 


1. Firi?f, That whenGod created man, he gave himthe Dominion ot Lord- 
ſhip over all the Creatures of the Earth, in the Air, and in the Sea, Geneſis x. 
Verſes 29, and 30. with power to Man to difpoſe of the Creatures, even to the 
conſumption thereof; and it 15 like, that during mans innocency , there was 
upon the part of the creatures, a great ſubjection and ſubſerviency to man, till 
afterward+'; when he revolted trom God , the Creatures revolted alſo from 
him: Yet Gods Dominion over Man, and Mans Dominionover the Creatures, 
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remaineth {till in-right 3 ſo that he bath a legal power and warrand to diſpoſe 
of them,though not ſ{@much Poſlefsion, or natural power, being lelsable toma 
ſter them then before. | 


It is a falſe and groundleſs opinion which ſome hold , that Man by his fall 
hath loſthis right to the Creatures , until by Grace he be reſtored , and that 
the fole Doninion of them belongs to the Saints, who may take them by force 
from all others. For by the whole ſtrain of the Law of God, he ſtill owneth 
Dominion and Property of the Creatures in Man, without diſtinQion , and 
prohibiterhall force, or fraud in the contrary , which ſufficiently cleareth tha: 
ſubtilty of mans forefaulture z which, though it maketh man obnoxious by way 
of Obligation to puniſhment, by Godsexterminating him fromthe uſe and com. 
fort of the Creatures, yet that Obligation dothnot infer aCtualceaſling ofmans 
right, much leſs the ſtating of the rights of mankind ina ſmall part of them. 


This Dominion of the Creatures being given to man without diſtin@ pro- 
ym or bounds ; itneceſlarily followeth, that by the Law of Nature, the 
irth and fruit of both Seaand Land were common to all Mankind, who had 
equal intereſt therein , and every one might rake and make uſethercof, for his 
neceſsity, utility, and delight : yet ſo, asthe uſe and fruit thereof mult ip ſome 
caſes, and might in all caſes become proper, as what any had taken and poleſt 
for his-uſe, became thereby proper , and could not without injury be taker 
from him. much more the things which had received ſpecification from his Art 
or Induſtry became proper, and all others might be debarred fromany profit 
or uſe thereof, but fo , that ſome property or uſe might be communicate to 
others, which being the letler, and notreaching the power of the ſubſtance of 
the thing, 1s therefore called a ſervitude, nd—_ that which is proper to one 
ferveth another, in part: and whenthe proprietar giveth not the fruit, or ule, 
bur only the holding , or the detention of the thing to another, for his ſecu- 
rity of ſome debt, or Obligation of the Proprietars to him, that right is called 
a Fawn or Pledge, fo that in whole, all real rightsare either that original com- 
munity. of all men, or theIntereſt which Poſflefsion giveth, or Property, Ser- 
vitude or Pledge, of which in order, 


. Firſt, Generally as they were ofold , common to both things moveable, 
and immoveable,and then ſpecially in relation to things immoveable,and to He- 
retable Ground-rights of the Earth, and things fixed thereto, which now by 
the Feudal Cuſtomes are much changed from what they were , and yetare 
in moveables. 


2, The diſtintion of moveable and Heretable, is very neceſſary to be here 
known, as being the common materials of real Rights , and havinga general 
uſe; any thing is called moveable, which by its nature and uſeis capable of 
motion, as things immoveable are the Earth, Sea, and things fixed to theEarth, 
not to'be removed therefrom, as Trees, Houſes, ©c. which though they may 
be poſSibly moved, yet it is nottheiruſe ſo to be , the ſuperfice of the Earth is 
immoveable, though it may be moved from one place to avorher place of the 
Earth - The Sea allo is immoveable, though it hath at the Shoar ts agitation 
by ebbing and flowing, which is not the uſe man maketh of it. Theſs things 
are called Heretable, becauſe they deſcend not to Executors, to whom only 
Moveables befall, 'but ro Heirs: And fo the diſtin&tion cometh ordinarly of 
Moveables and Heretables, asthar which is fixed to, or-part of the Ground is 


compred immoveable, as Trecs, and Grafs, and all he natural Fruits of = 
Earth; 
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. Earth; yet induſtrial Fruits, as Corns, are counted Moveable, and: 


not tothe Heirs of DefunQs, but to their Executors, when they are ſown; or 

ing upon the ground at their death, as well as when they are reaped; and 

fall under ſingle Eſcheat, February 2. 1627. Lewis Somervel contra Mr. Wil- 
ham Stirling. 


Thediſtin&ion of Heretable and Moveable is derived to Rights aft Obliga- 
tions, asthe matter thereof is Heretable or Moveable, and Gall Diſpolitions 
or Obligations for conſtituting any right ofthe ground, in property, communi» 
ty, or Servitude, are Heretable, although they havenot yetattained their effect, 
and become real rights compleat, asdiſpoſitioris of Lands, Annualrents, Paſtu- 

es, Thirleage, &c. which is ſofar extended, that all which is by Deſtination, 
tohave its accotnpliſhments by a real right ofthe ground, is Heretable, asBonds 
bearing clauſe of Annualrent, which becauſe Annualrents were uſually by In- 
fefrmenr 3 therefore, the very proviſion of Annualrent, ou but a perſonal 
obliegement to pay it yearly or termly, without mention of Infefrment, made 
the proviſion or Bond Heretable, and not to deſcend to Executors, Children, 
or Wives, butto Heirs only 5 «yea , though the Bond bore bur five per cent, 
which was alledged bur an alimentary clauſe, Fuze 28. 1565. Jean Pitcairn con- 
tra Iſobel Edgar, till the A& of Parliament, 1541. revived, Parl. 1661. cap. 32; 
whereby ſuch Bondsas were, or ſhould be made after that AR, 1641. beari 
only a clauſe of Annualrent, and no obliegement to Infett the Creditor'in an 
Anmualrent, were declired to be Moveable as tothe DefunGts Children,ornear- 
eſt of Kin, butnot as to the Wife or Fisk, to fall underfingle Eſcheat, and that 
becauſe many have their Eſtates and Stocksin Money,and take obliegementfor 
Annualrents, for the profit thereof, without purpole to exclude their younger 
Childrentherefrom : But Wives are excluded, becauſe they are ordinarly pro- 
vided by their Contracts of — : but before this AR, all ſuch Bonds were 
to allettects Heretable, - yertſo, asfums deſtinat for Annualrent, though e fao, 
they bore none, are Heretable, quoad, the party who deſtinat, as when a To. 
cheris oblieged by a Wites F atheror Brother to be payed to her Huſband, who 
mp the 76,200 ha itupon Annualrent: Thisfumas to the Huſband is Here- 
table, and excludes his Executors : But as to the Debitor who was neitherob- 
lieged to pay Annualrent, or imploy it, it isnioveable, and ſo would affe&the 
Debitors Executors, and exhauſt his moveables, but would only belong tothe 
Creditors Heirs, Jamuary 19. 1637. Robiſors contra Seatoun. July 25.1662. Bare 
bara Naſmith contra Jaffray. 


This was fo far extended, that when the Deſtination wasby adiſtinR article, 
or Bond ; yet the Executor might be compelled to afſign, or repay the fumto 
the Heir, Spotſe_ juramentum de calumnia, Margaret contra Ja- 
vet Watſon. 1dems de haredibus , Executors of David Seatoun contra Thomas 


Robiſon 


Bonds alſo become Heretable by diſtin ſuperveening Rights, asby a ſeveral 
Diſpoſition of the Debitors, of his whole Goods and Latids, with obliegement 
to Inifeft, and alſo by a ſuperveening Appryzing, 


Buteven the compleat Heretable Rights themſelves, containitig alſs perſo- 
hal Clauſes of Requiſition » become moveable by the Requiſition or Charge, 
which is, pro texepore, a paſirig from the Infeftment, and taking'the. Creditor 
tothe perſonal obliegement, yet ſo, as when ever he pleaſeth to paſs from the” 

fone? i or Charge, it convaleſceth, and is not excluded by interveening 
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Rights, and was found moveable by a Charge, though but againſt one of the 
Cautioners,not oaly as to him, but as to all the Debitors, ſeing thereby the Cre« 
ditor had taken his option , Jar sary 24. 1666. Collonel James Montgomery 
contra Stuart. But the ſhewing the Defuns mind to require, . isnot futhcient 
to make the ſum moveable, unleſs it be done habili: modo : So a Requiſition 
being. diſc>nform to the clauſe of a Requiſition , was found not to make the 
ſum moveable, January 18. #665. Stuart contra Stuart. Yea, a Charge upon 
a Bond of Corroboration, accumulating the Principal and Annual in a former 
ſecurity by Infettment, and bearing but Derogation of the former ſecurity, was 
found to make the whole ſum moveable, and to belong tothe Executor, with- 
out neceſſity to inſtru a warrand to give the Charge , which was pretumed 
albeit the Defun& upon death-bed expreſt, that the ſum belonged to his Heir, 
June 25, 1672. Execcutors and Heir of Sir Robert Seatonr. Burtums werenut 

ound Heretable , becauſe a Diſpoſition of Land did bear, as the condition of 


the Reverſion, that the Land ſhould not be redeemed , or the Acquirer de-' 


nuded , till he were ſatisfied of all ſums due to him, or which ſhould de due 
to him by the Diſponer z neither yet when the ſums are 1n the diſpoſitiveclauſe, 
to be contracted thereafter - but only ſums which arethe anterior cauſes of the 
Diſpoſition, for thereby the Creditor doth not make ſuch ſums jurafixa not 
arc they the cauſes of the Diſpoſition, February 18. 1676: Thomas Wanch con- 
tra Dotor jamiſor, Sams are alſo Heretable, when Executors are expreſly 
exciuded; anda Charge or Decreet for ſuch ſums, will not make them move. 
able, jzly 13. 1676. Chriſty contra Chriſty : The reaſon is , becauſe the mind 
of rhe Creditor, by calling for his Money , is not to retain it in his hands as 
moveables, but to make ita fixed right for his Heir, ſeing he excludeshisExe- 
cutors, - Ai'd for the like reafon , Wives charging for their Heritable ſums, 
the Stocks whereof is not m1 their Huſbands power, are not preſumed thereby 
to make them moveable, and to fall in the power of their Huſbands: And if 
any part in his Froceſs or Charge, ſhould fo declare his intent, it wonld not 
make the ſum moveable, But Requiſition or a Charge will make ſums which 
were Heretable byI nfeftment arDebination,coveeble And ſo likewiſe will a 
Decrcet for payment, Decem. 13. 1676, Mr. John Fairholm contra Mr. Pyancis 
Montgomery. Sums conſigned by an order.of Redemption,do not thereby be- 
come moveable till declarator of Redemption, or till the Creditor accept ofthe 
Conſignation, and infiſt for the conſigned ſums, which if he do not, his Exe- 
cutor cannot recover the ſame, but his Heir , to whom the Wodfert right be- 
longs. For it is not in the power of the debitor to alter the condition” of his 
Creditors ſum, and to make it either Heretable or Moveable, without con- 
ſent of the Creditor, or authority of a Judge 3 but the Conligner may take 
up his ſum Configned , and paſs from his order , Jannary 21. 1673. Thi- 
. mas Nicol contra Lowrie. June 18. 1675. Laird of Liecontra Foulis of Black: 
toun. +: | 


The Requiſition and Charge may not only be | war from expreſly, but tacitly, 

.by taking Annualrent after the Charge, if it be for Terms thereafter, as inthe 
laſt caſe, Spotſ; Aſsignation, Deraldſon contra Donaldſon. Requiſition or acharge, 
makes Bonds Hererable, even after the AQ, 1641. moueable as to the reli}. The 
like 18 when they become otherways ſimply moveable, 


But ſums only Hereiable by Dcſtination for Anrualrent, are moveable till 
the ficlt Term of payment of the Annualrent be paſt, though the Tetm of pay- 
ment of the Principal be not come 3 yet if the firſt Term of payment of An- 
nualrent be paſt, the ſum is Heretable, Jaly 31. 1666. Sir Lodovick Gordot 
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contra Sir John Keith. Andif the Debitor die before that time, they affe&'his 
Executors, June 29. 1624. Smith contra Relic of Peter Sanderſor, or by the 
Creditors death before the firft Term of the Annualtent, they' tall to-his £xe-' 
cutors and Wite, # ebrnary 12. 1623. Wallace contra Mcdowal.' And 'geheral- 
ly all Rights and Obliegments, having a tra& of Future time, are Heretable 
asto the Executors, who are thereby excluded, though they no way relate to 
Infeftments, or Lands, as Penſions, Tacks , &c. Bur as to tlie Fisk"; where 
the diſtinQion & betwixi Moveables, Liferent Rights, and Heretdble Rghes ; 
The firſt being carried by fingle Eſcheat 5 the next by Liferent Eſchear, rhe 
whole by froandres, All Rights relating to Infetrment by Deſttvnation, are 
Heretable, or moveable in the ſame manner as betwixt Heirs and Executors £ 
But Rights having a trad of time, but not for a Liferent, are Moveable, and 
fall ws fingle Efcheat 3 yet the bygones of Anmualrent by Infeftent', are 
ſtill moveable :- But as to both effects, Aſsignations ro Literent Tacks, wete 
found moveable, and to fall under ſingle e{cheat, Hope, Horning, Sw Robert 
Ker contraSir John Ker. Clauſes allo of relict in tierctable Bondsare move. 
able; and the jus Martiof Huſbands, though they carry the profit of the Wifes. 
HeretableRights, or Rights of Literent,fall under the Huſbands hngle eſchear; 


3. To return now tothe ſeveral kinds of real Rights; The Fi? whereof, 
is, that original Community which all men had at firſt, m the whole Creatures 
of this inferior World. 


For as to that Community which 1s competent to a Nation, Incorporation; 
Society , or more ſingle Perſons , it is property indeed to theſe in reſpe& of 
other Men, though among(t themſelves it keepeth a proportion with the unt- 
yerſal Community 3 Firi# , In that there is an equal right and intereſt pre- 
ſumed to be in all theſe that have Community, unleſs the contrair appear. * | 


Secondly , That this Equality 1s not exact in the ufe, but that which is en- 


Jjoyed incommon, may freely be made uſe of tor the ends of the Communiry, 


though ſome make uſe of more, and others of leſs, according to their need or 
GeiafaBtion : As when two perſons havean univerſal ſociety of all their means, 
if the one be taler then the other , he is not to go naked, in' fo far-as he ex- 
ceeds his fellow : Orif hisappentt be greater, he is not to pinch it': and if he 
have more Children , he may entertain and provide them , atid thereby 
confume more of the common Stock then the other ; ſo that in theſe univer. 
fal Societies, thereis not an Arithmetical equality, but a Geometrical propor- 
tion to the need and uſe of the parties, to be obſerved; 


Thirdly, Such Communities may be paſt from, and diviſion being made of 
that which is common, thereby it will become proper to cither party, unleſs 
the nature of the thing, or pation hinder ; in which caſe, diviſion cannot be 
made without conſent of the whole z for ( as is ſhowen before ) under the 
Obediential Obligations of Reſtitution, to every man that which is hisown, divi- 
lions of that which is common, is comprehended. 


Fourthly, Even during the Community, that which any party taketh for his 
uſeis proper, and may not be taken from him by any other, if he exceed not 
the ends, or the intereſt of the Society, by ecking more then is proportional 
to his need and uſe, with the reſt in the Society : All theſe agree to the ori- 
ginal Community of Mankind, and ſo they did continuein the firſt and gold- 
Age of the World, when Gold was not known, nor regarded, but fimpli- 
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city and fincerity were the Gold of that Age, whereby every man contented 
bimſelfwith the natural Fruits and Birth of the Earth, Sea, and Rivers: And 
it is like , that the Fruits of the Ground and Trees, were ſatisfying to man at 
firſt, before they came to hunting, and killing of Beaſts, fiſhing 1n the Seas, 
and Rivers, and Haulking and killing of Fowls. 


5- Then alſo, men were centented with Caves of the Earth, or ſhades of 
Trees for Houſes , and skins of Beaſts for Cloathing ; m this Community do 
many ofthe Savage Nations of America continue to this day, in theſe vaſt and 
unpeopled places of the World : Bur forthe moſt part, man being multiplied 
upon the on of the Earth, there was neceſſity of diviſion , and appropriati- 
on , which hath fo far prevailed , that now there remains- nothing 
common , which by its nature and mans neceſſity, can be appropriat, where- 
by ſomethings in whole , and ſome uſes of others remain yet common to all 
men; as, 

.. 6. Firſt , The Air is common to all men, becauſe it can have no limits or 
bounds, and becauſe all men every where muſt neceſlarily breath it. 


Secondly, Running Waters arc common to all men, becauſe they can haveno 
bounds ; but Water ſtanding, and capable of bounds, 1s proper. 


Thirdly, The vaſt Ocean is common to all mankind, as to Navigation and 
Fiſhing, which are the only uſes thereof, becauſe it is notcapable of bounds; 
but where the Seas incloſed, in Bays, Creeks, or otherways 1s capable of any 
bounds or meeths, as within the points of ſuch Lands, or within the view of 
ſuch Shoars, there it may become proper , but with the reſervation of paſlage 
for Commerce as in the Land. 


_ Foxrthly, All the wild and free creatures, which arc inthe property ofnone, 
are in ſome ſort commioi!t to all, as Fiſhes, Fowls, Bees, &cs But n reſpeR 
Froperty hath taken hold ofall that is appropriable , theſe are {aid rather to 

long to none, as being by common conſent declared void by all, that pro- 
perty thereofmay be inferred by occupation, and polleſsion, without reſpett to 
the perſons neceſſity or uſe, as was in the ancient Community , but that fim- 
ply whoſoever polleſſeth that which belongeth to none,doth thereby acquirethe 
property thereof. 


Such alſo are Gemms and precious Stones on the Shoar , or things relin- 
| Tan by the proper owners, except where there isa National Communuy, 

t people or their authoriry, do poſſeſs in common, not only ſome reſerved 
rights ofthe Earth, butalſo the rights ofprecious things, or things relinquith- 
ed, or loſt by Shipwrack, or otherways, whereby the imaginary polleſsion of 
having ſuch within their Territories, is ſufficient by the cuſtome of Nationsto 
appropriat them, and to exclude other Nations, vr lingle perſons of that lame 
Nation from them. So with us , Treaſures hid in the Earth, whoſe proper 
owners cannot be known, arenot his in whoſeGround they are found, nor the 
finders, but belong to the King - And things ſtray or waith, whoſe owners 
cannot appear, are publick, And ſhip-wrack, which is only underſtood, 
when all Iivingthings inthe Shiphuve periſhed ; but where an Ox eſcaped out 
ofthe Shipto Land alive, the Goods were not found eſcheatable as Shipwrack, 
November 22. 1622. Hamiltoun contra Cochran. But ſhipwrack is not to be 


made uſe of by the King, in prejudice of the owners of ſuch Countreys, as ule 
not 
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not that Law themſelves , but they ſhall have the ſame favour here, as they 
keep to Ships of this Land broken with them, Par. 1429.cap. 124. 


Fifthly, Of things appropriat, there remains ſtill the common uſe of Ways 
and Paſſages, which is like a ſervitude on property , for this is neceſlarly re- 
quired for the uſe of man; and therefore, underſtood as anuſe reſerved, both 
in their tacit conſent to appropriation , and in their cuſtom. So all Nations 
have free paſlage by Navigation , through the Ocean, Bays and Navigable 
Rivers; and have alſo the benefite of Stations inthe Sea or Rivers, and have 
the common uſe of the Shoars, for caſting Anchors, difloading of Goods, taking 
in of Ballaſt, or Water rifing in Fountains there , drying of Nets, ereQing 
of Tents, and the like. Yet doth the Shoar remain proper, not only asto Ju- 
riſdiction, but as to Houſes , or Works built thereupon ; and as to Minerals, 
Coals or the like found there, and fo is not m whole common, but ſome uſes 
thereofonly. 


Nor doth it follow, that theſe uſesare not common toall men, becauſethey 
aredenyed to enemies 3 for, as for theſe, we may take away that which is in 
their power , in ſome caſes z ſo, much more may wedetain from them that 
which is ours, and as we purſue their Perſons and Goods in their own, much 
morein our bounds. 


The Shoar in the civil Law is defined to be fo far as the greateſt Winter 
Tides do run, Inſt. de rerum diviſione. $. 11. which muſt be underſtood of or- 
dinary Tides, and not of extraordinary ſpring Tides. But the uſe vfthe Banks, 
of the Sea , or Rivers to caſt Anchors , or lay Goods thereon, or totye 
Cables to Treesgrowing thereon 53 or the uſe of Ports, whichare induſtrial, 
or Stations made byArt, or fortified for ſecurity, are not common to allmen, 
but publick totheir own people, orallowed to others freely for commerce, or 
in ſome caſes are granted for a reaſonable fatisfaRion of Anchorage, Portage, 
or other Shoar dues, which oftimes belong to private?perſons, by their proper 

rightor cuſtom , or by publick grant. 


So alſo, Waysor Paſlages in the Land are common to all, and may notbe 
juſtly refuſed by one Nation to another; and being refuſed, have alwaysbeen 
accompted lawful to be forced , as Plutarch relates of Simon, who going to 
Lacedemon, forced his paſſage through Corinth. And Ageſilaus turnligbom 
Aſia, craved paſlage K—_—_ Macedon, and while they craved time to conſult 
of an anſwer, heconceiving delay to be a denyal, faid, conſult you, but Iwill 
paſs; but to take away all queſtions, whether theſe were by might or right, 
we have adivine Example of Moſes, Numbers 20. Verſes 17,and 19. where 1/- 
rael in their way to Canaan, craved paſlage of Edow, by the high ways, and 
offered payment even for their Water , which was to be underſtood of their 


| ſtanding Water, as Wells , which were rare and precious there z and did the 


like with the Ammonites, and uponrefuſa), forced it by War, 


There is alſo in Property implyed an Obligation of Commerce, or Ex- 
change, incaſe ofneceſsity 3 for without this, property could not conſiſt, ſe- 
Ing by the diviſion inferred therethrough, every man cannot have aQually all 
neceſlars without Exchange, which being denyed in caſes of neceſsity, or where 
there isno common Authority, may be taken by force,as theſe who paſs through 
the Territories of others, ifby their oppoſition , or otherways they be ſhortof 
proviſion, they may lawfully take = _ for Money, asis implyed in = 
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ſes offer to Edem; yea, there is unplyedin property, an Obligation to givein 
caſes of neceſſity, to theſe who have not wherewith to exchange, and cannog 
otherways preſerve their life , but with the Obligation of « ecompence when 
they are able, for humane neceſſity doth allo infer this , but it mult be a real, 
and not a pretended and tcigned necelsity. ' So David being hungry, ear the 
Shew-bread , though appropriat to God. And the Diſciples being hungry, 
eat the Ears of Corn; and this is the ground of the Obligauion, to alment the 
poor, which though iralſo flowerth from the Obligation of Charity z yet ( ag 
heth been ſpoken before ) that Obligation hath nv determinat bounds, but is 
left to the dilcrerion of the giver, not of the demander, and ſocan be no wars 
rand for taking by force, and without conſent. 

7. The Cormunity that isof Graſs and Fruits —_——__ x thehigh-ways, 
followeth the Cummunity ot the ways themiclves :' But the common uſe 
of natural Fruits brought furth without induſtry, «cven in proper Fields, as of 
Nutts, Bcrrics or thelike ; Or the promiſcuous ule of Paſturage in the Winter 
tive, accuſtomed 11 many places of Scotland , are no part of this Communi- 
ty, but are fur the nolt part permitted as of little moment, or diſadvantage z 
and thcretorc, may be denyed without injury. 


8, The ſecond ſtep of real Rights is Poſleſsion, which as itis the way topro- 
perty, and in ſo ; «caſes doth fully accomplih it, ſoit hath 11 it a diſtinRleſ- 
ſer Right then property, which hath no orher name then iolilefsion , though 
it be morcfg7 then juris : And ſeing Potjefsion 1s a common precognit to 
the moſt ot real Rights, it fitly falleth in here to be conſidered , both as it is a 
Fac, and as it is a Right; for as it is a Fact, it 1s not only requiſite toconſti- 
tute real Rights, but 1s alſo an effect thereof, when conttitute. 


9. Poſleſsion hath its name from its ſpecial kind, for it is as much as poſetzo ſe- 
dium, expreſving the way of Poſſeſsionofthe Earth, (at firſt common) by Fa- 
milies, « Nations , or Perſons, by fixing or ſettling their Seats or Habitations 
there, evidencing their affe ion ard purpoſe to appropriat thele Seats, which 
theretore was not underſtood by their paising through it , but by fixing in itz 
and theretore, Territories ofold were called Poſleſ{sions. T hat we may take up 
aright the nature of Potlcfion, wherein it doth conhift, and how it 1s begun, 
continued, interrupted , and loſt, we mult firft diftinguiſh the & veral kinds 
of Potleſsion - And ſecoiidly, collect the common nature wherein they agree: 
Andthirdly, the pointof Right thence ariling. 


As tothe Firſt, The reaſon why the kinds and diſtin&tion of Poſſeſsion are 
ſo much multiplied, is becaufe by politive Law , and the cultom of Nations, 
Property and Servitude cannot be conſtitute but by Poſlefszen , though it be 
not natural or neceſſary to theſe Rights, but by the will and conſtitution of 
men therefo.e it receives diverſification at their pleaſure. 


Io. So what men think fit to call or eſteem Poſleſsion , is enough to conſti- 
tute Property, ſeing without any thing ſuch, itmay be conſtiture, as afterward 
appears. Hence ari{cth the diſtinction of Poſleſson, m Natural, and Civil; 
the former being that which is, and the latter that which is holden or repute 
ſuch, under which there are degrees, as it cometh nearer to the natural Pollct- 
fion ; we ſhall proceed in order from the more plenary and plain Polleſsion, 
to theſe which are leſs clear. 


1. Firſt, 
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' 1t. Firſtthen, the cleareſt Poſſefionis of Moveables, and it is the firſt pol- 
ſefsion that as among(t men, for fo did the Fruitsof things become proper; and 
thereafter, Ornaments, Cloathes, Inſtruments, and Cattel become proper, the 
polleſsion whereof is (imple and plain , holding and detaining them for our 

roper uſe, and debarring others from them, either by detaining them jn our 
_ or upon cur bodies, or keeping them under our view or power , and 
making uſe of them , or having them in faſt places , to which others had no 
eafie acceſs. This polleſsion of Moveables was fo begun and continued, and by 
contrary Ads interrupted and loſt, when others exerciſed the fame Atts, either 
without the poſleflors conſent, or by their tollerance, or tradition and delive- 
ry, or by forſaking or relinquiſhing them, fo that in the matter of poſlef- 
hon of Moveables , there is little controverſie, 


12. Secondly, Poſſeſſion of the Ground is alſo clear in many caſes z As 
Firſt, In Habitations, whether in Caves, Tents, or proper Houſes. Next in 
Gardens, Incloſures and all Plantations. Thirdly, In Fields by Paſturage or 
Tillage, info far asthe Acts extend, fo far theſe all are moſt natural poſle(- 
'fions: But after that moſt ancient fimplicity, Rights and the ways of acquir- 
ing thereof were multiplied 5 and therefore , poſletſion could not be intire, 
but behoved to bedivided amongſt the ſeveral intereſts, then did the difficul- 
tiesariſe, as when one had the property , a ſecond the fruits, a third the uſe, 
a fourth the ſervitudes in ſome , part a tifth the detention for ſecurity, a fixth, 
the cuſtody or location, and all theſe exerciſed, either by the parties them- 
ſelves, their ſervants or Chiloren in their power, and their Procurators in their 
name : Yea, and by oppoſiteand interrupting Acts, many at once pretending 
to the ſame kinds and parts of poſſeſſion. 


13. So then the third kind of Poſſeſſion was, when the Earth began to be 
divided by limits and bounds, and to have common denominations, then the 
polſeſsion ofthe whole was attained by exercifing poſſeflory Aﬀts upon a part, 
as he who poſleſseth a Field,needs not go about 1t, or rouch every Turff of it, 
by himſelf or his Cattel, but by fieling a part, unleſs there were contrary 
polleflory Acts. So poſlſelsion of the greater part of Lands, contained inone 
Tenement , was found ſufficient to validat a baſe Infettment, as tothe whole, 
and to exclude a poſteriorpublick Infettment, for removing the Tenrients from 
a part of the Tenement , though the baſe Infeftment had poſleſsion ſeveral 
years, - and had attained or purſued for no poſſeſion of theſe Tenements; 
Ipotſ. removing, Hunter contra Hardie, obſerved by Dury , Jamnary 14. 1630. 
The like of potleſsion ofa Tack, of a part of Teinds in a Tack, found fuffici- 


entto validat the Tack as to the whole, Spotſ, 1. poſſeſſzone , Lady Merchiitoun 
contra Wrightſ-houſes, 


14. Poſleſsion Civil is extended to uplifting of Mails and Duties, which is 
ſufficient to introduce and preſerveProperty, though the paſturage and tilla 
and all other natural deeds of pofſe{sion bein others, whoare properly called 
polleſſors , who hold and poſſeſs for themſelves, in ſo far as concern the ex- 
crece of the profits, above the rent, as to which they poſſeſs in name of their 
Maſters; and therefore, this poſſeſsion is partly naturalto the Maſter of the 
Ground, and partly civil by their Tennants. 


15. Fiftbly, Pofſeſionis attained Symbolically, where there isnot uſe ofthe 
whole or a part, but only of a Symbol or Token, and this is when the thing 
to be poſleſt, is preſent , as the civil poſſeſsion by Infeftment , by delivery 
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of Earth and Stone upon the Ground of the Lands, or by dehvery of a parce] 
of Corns for a Stack or Field of Corn, orſomeof a herd or Flock for the whole 
Flock being preſent , in which the Symbols being allo parts of thething to be 
poſſeſt, have ſome affinity to natural poſleſs1ons. 


Sixthly,CivilPoſleſsion is by aToken orSymbole,which isno part of the thing 


tobe poſſeſt, butisa Token to repreſent it , as either havingſome reſemblance , 


with it, as the delivery ofa Copy or Scroll foran office, or a penny for an An- 
nualrent, or otherways hath noreſemblance, but is a Token meerly ſuppoſiti- 
ous to repreſent it, as delivery of a Batton in Reſignation 3 or Delivery ofa 
thing bought or ſold, by a wiſp of Straw, which ordinarly is mabſence of the 
thing to be poſleſsed. 


16, Seventhly, Poſleſion is attainedor retained without Symbol, and with- 
out Interpoſition ofany perſon in our power or procurator, but only by conjune 
&ion of Intereſt: So when the property of Lands is granted to one, and the 
Uſufrudt or Liferent to another, or when the Liferent is reſerved, the poſleſ- 
{s10n of the Liferenter is held to be the poſſcſsion ofthe Fiar, as to all other third 
parties,and Rights. Anda Huſbands poileſsion of Lands by himlelf,or any de- 
— right from him, is held to be the Wites polleſsion , by her Liferent In- 
eftment, 


The ſeveral kinds and degrees of poſſeſsion being thus laid open, it will be 
more eafjeto takeup the common notion and nature of it, and it may be thus 
deſcribed. 


17. Pofleſsion is the holding or detaining of any thing by our ſelves, or 
others for our ulſc , it is not every holding or detaining which makes 
ſion; for fo Depoſitars detain, but becauſe it is not for their uſe , they do 
not poſleſs. To Poſleſsion there muſt be an a of the body, which is detention 
and holding; and an a of the mind, which is theinclination or affection to 
make uſe of the thing detained, which being of the mind, 1s not fo eafily per- 
ceiveable, as that of the body, but it is preſumed whenſoever the profite of the 
detainer may beto make uſe of the thing, but where it may be wrong, orhurt- 
fu), itisnot preſumed : As he who taketh another mans Horſe by the Head, 
or keepeth that which is waith ; or taketh in his hands the Money or Goodsof 
another, which if it were to make uſe of, it would infer theft ; and there- 
tore, ſuch detention isnot preſumed to be poſlefston. He alſo whodetaineth or 
holdeth a thing, not at alf or his own uſe, . but for anothers, who doth detain 
by him, as by hisServant, or Procurator, dothnot potleſs - Butotherways, if 
he have no warrand from another, but only intended,or is oblieged that itthall 
be to the behove of another , in that caſe he is poſleflor, becauſe the real 
Right isin him, and thereis upon himonly an obligation romake it forthcom- 
ing to another : And they who poſleſs pMtly for themiclves, and partly for 
others, as Tennants have poſleſsion 1n part. 


18. Tocome now to the Requilites for entering and beginning Poſleſsion, 
there muſt be both,the detention ofthe body, and the detention of rhe mind, 
toruſe, forneither of the twoalone can begin potleſsion; corporal potlelson 
alone can neuther begi!i it, nor continue 1tz and if any a of the mind were 
cough, policksion would be very large, and but 1maginary, but the manner 
of this ſcalure of poſleſs1on, to begin it is very diverſe, by all the ſeveral ways 
which arc betore ct forth. 


19. Pol- 
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19. Poſſeſſion being once begun, is continued, not only by reiteration of 
polleſſory acts, but even by the mind only, though there benooutward afts 
exerced, and the mind and affe&tion to continue poſſeſtion is alwyas prefum- 
e& , unleſs the contrary appear , fo that if the thing once poſlefſed be void, 
as to outward adts, yer it 1s held poſleſtby the mindz and any contrary a& of 
others, entering to that poſſeſgon, is unwarrantable , and intruſion. For as 
hath been before ſhowen, intruſion 1s where the entry 1s made in poſleſson 
without violenc, but without warrand orconſent , as ejection 1s by violence. - 
But theſe contrary as, though unwarrantable , yet they take away the pol- 
ſe(hon that is d<tained by the mind. 


20. Poſleſsion then is loſt by a contrary Poſleſsion, and it is interrupted by 
contrary as, and attempts of poſſeſsion, which if they donot attainthe effe&t 
to Expulle it, it is called alſo a troubled or diſquieted poſleſsion, for nothing 
caf1 be poſietied in jolidum, by more then one, either ſimply, or in relationto 
the faine right, as there cannotbe more Proprietarsthen one,of the ſame kind, 
though one be ſuperior, and another Vaſſal, ſo more Liferenters cannot poſ- 


' ſes in ſolidum 5 and therefore, the entry to poſlels that which 1s already pot 


ſelſed , muſt expullſe the prior, or elſe introduce a partial and common poſ- 
ſesionz yet it is not the contrary attempts, or every a&t that expelleth a pri- 
or poſleſsion 3 but if the ſame be violent , the prior polleflor hath the benefit 
of poſletlory Judgements, and may lawfully ule violence to continue poſseſſi- 
on, which afterwards he may not, tor recovery thereof, when it is loſt,though 
unwarrantably , or violently : Thus Poſsefſion is transferred from one to 
another : But Poſseflion isfimply loſt, when it is forſaken and relinquiſhed; 
it is not eafie ro be known when Poſseſſion is detained by themind, and when 
relinquiſhed, wherein there is a general Rule, that dereliQtion is not preſum» 
ed, except it appear by evident declaratory Ads or Circumſtances, as when 
it is thrown away in any publick place , where it cannot but be taken up, or 
when another is ſnffered to poſseſs without contradiction, or when poleſ- 
fory Adts have been long abſtained from 3 all which conjettures, are i arbi- 


trio judicis. 


21. From what hath been ſaid, the ordinary diſtinctions of Poſseffion may 
be eaſily underſtood, as beingeither natural or civil,continued quiet and 
able, or interrupted and diſturbed , lawful or unlawful. Under which di- 
ſtinction, are comprehended , poſſeſſioo bone fidei, which may be called in- 
nocent Poſseſfion ; and male fidez, or fraudulent, and Poſseftionpublick and 
clandeſtine, and long poſsetſion, momentany or precarious. 


23. To cometothe Right implyedin Poſsefion, it is mainly in two points; 
Firif , in the right to continue it againſt all illegal contrary a&ts. Second, 
The right of Appropriation of the Fruits conſumed, boxa fide, both theſe are 
mroduced by poſitive Law, for utilities ſake : For, byequity any manmi 
at any time recover the poſzeſsion of that which is his own by force, and all 
the Fruits thereof, whether extant or conſumed : But civil Society and Magi- 
{tracy being ereRed, it isthe main foundation of the » and preſervation 
thereof, that poſzeſsion may not be recovered by violence, but by orderof 
Law 3 and therefore, there is no more allowed to private force, then to 
continue poſseſsion, againſt contrary, violentandclandeſtine Ads, immediat- 
ly after acting of the former, or notice of the latter: But a violent clandeſtine 
and unlawful poſeſsion, may not be troubled , though there be an evident 
right 3 much leſs may Poſseſsion beentered, where there is a Right ina par- 
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ty himſclf, or his predeceſsor, towhom be is Heir in that things for as they 
are accounted as one perſon in Law , fotheir Polscfsion 1s accounted as one 
Poſeſson. Like unto this, is the Right of appearand Heirs, to polsels their 
predeceſsors Rents, though they benot Infeft, which willnot only exonex the 
pokeſsors, but if the appearand Heir die uninfett, his neareſt of kin will have 
right to the Rents reſting, from his predeceſsors death to his own death, and 
theſe will be ſubje& to hi own proper Debts , albert they.will not affeR the 
Land it ſelf, but the next appearand Heir muſt enter tothe Detuntt laſt Infeft, 
and his Perſon and Eſtate will only be lyable for the Debts of the Defunk to 
whom he entered. | 


23. The other Poſscſsory Rightis, that which wasallowed in the Civil Lay, 
bane fidei poſſeſſor facit frutus conſumptos ſuvs, |. certum 22, Cod. de rei viudica- 
tione; _ the reaſon whereof, is becauſe they who cnjoy that which they think 
their own, do conſume the Fruits thereof, without cxpeRation of repetition 
or account , elſe they are preſumed to referve them , or 1mploy them profi- 
tably for Reſtitution, and if it were otherways, there could be no quiet nor 
ſecurity tomens minds, who could call nothing ſecurely their own, ifthe event 
of a dubious Righs might make them reſtore what they had conſumed , bong 
Fae, and as it is 1n the favours of the innocent polseſsor 5 {o it1s 1n hatred of 
the negligence of the other party not purſuing his Right. 


24+ This Right is only competent to poſseſsors, bor# fider, who do truely 
think that which they poſseſs to be their own, and know not the right of any 
other ; but private knowledge upon information, without legal diligence, or 
other ſolemnity allowed in Law, at leaſt the private knowledge becertain, 
&s not regarded, nor doth conſtitute the knower, i# mala fide, March 14. 1626. 
Nisbit contra Williamſon. But a Mother was not found to enjoy this benetit 
an prejudice of her Children, there being ſeveral prefumptions of her knows 
ledge of their right, November 20. 1662. Childrenof Wolmet contra Lady Wal- 
-awet and Daxkeith her Husband. In ſome caſes a Citation and Production of 
any other evidently preferable Right is ſufficient, when the poſseſsor hath no 
probable Title 53 but where he hath a doubtful Title, mala fides, is only in- 
duced by Litiſconteſtation, or Sentence, as in Reductions, whether the de- 
fender is 1lyable for the bygone profites, from Citation, Litiſconteſtation, or 
-Decreet-1sin the arbitriment of the Judge, July 11. 1627, Pitmedden and the 
Lord Elphrn contra Smith. The like in a Tack reduced upon a failzie, 
Hope, Reduction , Seatonncormtra Seatoun. The like, Jane 2.1610. Mr. Rs 
bert Hunter contra Lord Sanquhar. The like as toa Decreet of Kemoving re- 
duced, and the violent profits found due only after Litiſconteſtation in the re- 
duition; Famery 24. 1611. Fouſte contra Mortimer. And found only to take 
efie& after Sentence , in Reduction of an Appryzing, becauſe the half of the 
"ofthe furn was payed, Hope, poinding, James Lamb contra Smeatoun Hepburn. 
And though the Polledlars Right was but a Tack , which fell in conſequence 
withthe ſetters Infeftment, reduced in Parliament; yet the Tackſ-mans Pol- 
- {ethon, bows fide, was ſuſtained, thoughhe needed not tobe called to the De- 
'creetof Parliament, ſcing that on that Decreet there was nothing done to make 
 hunkoow it, or put himin mals fide, Jay 19. 1664; Elizabeth Dowglas and 
£ engformacus her Spoult contra Laird of Wedderoury., Uponthis ground, an 
adjudger was preferred to the bygone duties uplitted by him, to a prior Ap- 
pryzer, who charged the Superiour to Infcft b1m before the Adjudication, De- 
ceatber 1. 1632. Laird of K ilkerran contra Ferguſon. This wasextended tothe 


profits uplifted by Inteftment upon a Diſpoſition, though granted after oe 
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Liferent Eſcheat fell, in prejudice of the Superiour and Donatar, J#ly3: 1524- 
Moor contra Hannay and the Earl of Galloway, And extended to a Tack or 
Few of Ward-Landsnot Confirmed by the Superiour, in prejudice of his Do- 
natar of the Ward, March 13. 1627. Laird of Ley contra Blair. And extend- 
ed to the profits of a Procurator-Fiſcals place, wherein the incumbent ſerved 
three years without interruption, though his Right was reduced thereafter, 
and declared null , ab initio, February 17.1624. Thomſon contra Law, It was 
alſoextended to one, who having a poſterior Rightof Reverſion, firſt redeem- 
ed and poſseſsed thereby, as to bygones, before the Citation, though he had 
not poſseſt (o long as to give him the benefite ofa poſtelsory Judgement, No- 
vember 18, 1664, Guthrie contra Laird of Soxnbeg. It was allo ſuſtained againſt 
a Minor, reducing upon Minority and Leſion, yet the poſselsor by vertue of 
his Contra&t , was ſecure as to bygons , before Citation 3 here there was a 
probable cauſe of contraQing for an onerous conlideration, though not tully 
equivalent, February 16. 1666. Earl of Wintonn contra Counteſs of Wintour. 


Upon this Title, a Tennent was liberat from removing , upon a warning 
by a Fiar after the death of his Father the Litercnter, in reſpe& he ſet the 
Tack without mention of his Liferent , and was reputed Fiar 3 and there 
fore , the Son was put to a new warning , February 16, 1669. Hamiltour 
contra Harper. | 


Poſsefſion borafide , was found to Liberat an Appryzer from being count- 
able to the other Appryzers within year and day, July 17. 1675. Bailzie Baird 
contra Bailzie Johnſtoun. It was alſo ſuſtained againſt the Donarar of forefaul- 
ture, Janmary 28. 1679. Laird of Blaiy contra Lady Heſlebead. It was allo ſu- 
ſtained upon an Infeftment for relief, whereby the rents were to be imputed 
in Garisfadtion, both of the Principal and Annual, February 8. 1676. Margaret 
Scrimzour contra the Earl of Northesk, Yea, it was ſuſtained, though the poſ- 
felsors Title was forged , he being a ſingular Succeſsor , not acceſsory to, or 
conſcious of the forgery, even after improbation of his Title, was proponed 
by exception , but not ſuſtained, butreſerved by way of Aﬀtion , in which 
the Title was found falſe, yet the bona fides was extended tothe rents ſpent, till 
he was put in mala fide, by probation of the, forgery, but he wasfound lyable, 
In quantum l#cratus, for getting more price for the Land in queſtion, then he 

yed to his Author therefore, Detember 10. 1677. Dick of Grange contra Sir 

prance Oliphant; 


Butno unlawful Poſseffion is valid in this cafe, ifit be vitious, violent, clan- 
deſtine, or momentany; But it is not ſo evident when a poſseſhion is account- 
ed momentany 3; ſure little time will ſuffice 1a Moveables, but in Lands more time 
b required a year or term, or leſs time may ſuffice. 


- This Right is different from the poſseſsory Judgement competent upon Infeft- 
ments which require longer time; and om it isan effec of Inteftments, 
Tacksor the like, we ſhall ſpeak thereof in that place. Ifthe Poſeſlion bona fide, 
beby vertue of acolourable Title, though perhaps null in it ſelf uponinforma- 
Ities inthe Law requiſite, orupon Inhibition, interdiion, or wantof power 
in the granter, it is effe&ual. Yet when by a common or known Law, the 
Title is void materially in this caſe the poſcſsor is not eſteemed to polseſs,, 
bona fide , it being ſo evident , ignorantia juris non excuſat : As if a Reli 
ſhould poſefs Lands or others, the Marriage being difcolved by her Huſbands 
death within year and day, November 16. 1633, Get contra Gert, Hereby 
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It is'evideat, that polseſſion hath much in it diftinctand ſeveral from FaR, and 
therefore it ſtands inplace of a Title in EjeCtions and Spuilzics. 


25. By the Canon Law allowed by our Cuſtom, poſſeſſor decennalis E-trienna. 
lis non tenetur docere de titulo etiam in cauſa falſi, whereupon Prebendars were 
aſsoilzied from produRion inan improbation of their proviſions, Hope, Improb. 
Biſhop ofGalloway contra thePrebendars of theChappel-royal.But tliis holds not in 
Reduttions, where the Title «ſuppoſed, but craved tobe reduced upon a ber- 
ter Right , as when the debate is, who hath the right of Patronage, Earl of 
Wigtoun contra Drummellier, July 24. 1622. Earl .of Wigtoun contra Bilhop of 
Glaſgow 5 forin theſe caſes an Eccleſiaſtical perſons Title was to be reduced, 
in 0g with the Patrons Title, which bath not this priviledge. But 
this polseſſion muſt be as being holden and repure a part ofa Benefice , and 
muſt beproven by Witneſses; and therefore, the polseſſhon of Lands by tul- 
lerance, was found probable by Witneſses, to elide thirteen years polsetlion 
thereof by a Miniſter,who pretended to it asa part of his Glibe 
Miniſters of contra Duke of Buclenugh. And if the Churche 
mens Title canbe found, their poſeſſion will be aſcribed thereto, and regulate 
thereby. And therefore the Biſhop of Dumblain, as Dean of the Chapel- Royal, 
having long poſseſt ren Chalders of Victual, as a part of his Bencfice, there be. 
ing found a Mortification of that Vidtual by the King, bearing the King to have 
had right by Diſpoſition from another, and that othersright being produced, 
did bear, Reverfron in the body thereof for ſeven thouſand Merks,which being payed 
to theKing when theBiſhops were ſuppreſt,and his grant of Kedemprion there. 
upon voluntarly, without an Order or Sentence: The Church-mens polſxcth- 
on morethen thirteen years before theRedemption,and thirteen years after the 
Redemption, was elided by the reverſe Right and Redemption: Neither did 
the Ad of Sederunt, after the Reformation, declaring ten years polse(fion 
of Kirk Lands before the Reformation, and thirty years after, to1mport a right 
ſuſtain this Church-mans poſseſſion : That A& being only for Fews, granted 
by Church-men, not for rights granted to Church-men, July 7. 1676. Biſhop 
of Dumblain contra Francis Kinloch. And it was found, that thirteen years 
poſſeſſion of Viccarage by a Miniſter, didnot prefer him toa Tackſman, where 
the. Miniſters Title was a Decreet of Locality produced , and not containing 
the Teinds in queſtion, February 24. 1681 Dodtor Leſly contra the Viniſterof 
Glewmnckh, This right in favours of Church-men, is by a ruleof Chancelary of 
Rome ,. which hath been continued after Reformation , as being convenient, 
that leſs time and Title ſhould give right to the Church Benechces, whoſe Mor- 
tifications may be eaſilier laſt , or ſuppreſt , then other Rights, - There is allo 
another rule in the Chancelary,that trrennalis pacificus poſſeſſor beneficii eſt inde je» 
ents; this rule gives not right to the Church , but prefers one Church-man 
to another, if he continue to polleſs three years, without interruption, thouga 
he could not defend by his Right. 


There is a third Benefite by Poſſeſſion of Benefices and Stipends, by ſeven 
years peaceable paſſeflion , whereby they have the benefit of a pollellory 
Judgement , and cannot be called in queſtzon but by Reduction, or Declara- 
torz and therefore, a Miniſters pofleſſion of his Stipend for ſeven years, was 
continued, though it partly affe&cd the Stock , and no Title produced but a 
Horntag upon a Decreet of Locality, which was loſt and never Booked, De- 
cember 6, 1672, Mr.Fobn Veitch contra Laird of Wedderly. And a Miniiter ha- 
ving potieſs:d his Stipend ſeven years after the reſtitution of Buhops, was 
preferred to a Dean , who had a Right before the year 1637. and that n 
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Biſhops and Deans are reſtored by AG of Parliament, to their Rights and Po(- 
ſe{fions as before, 1637. untill the Deans Right were deelared , in petitorio, 
February 9.1675.Mr. Lewis Dunlap contra his Parochioners of Skeew. And by an 
AR of Sederunt, poſleſsion of Benefices, or Ecclefiaſtical Rights, thirty years 
after the Reformation, or ten years before,is appointed toſtand as a valid Title, 
Hope, pollefsion, Earl of Home contra Earl of Euclengh. 


26. So alſo Poſſeſfsion of a forefault perſon five years, and being repute as 
Heretable polieflor, isappointed to ſtand as a valid Right tothe King, and his 
Donatar ot forctaulture, Parl. 1584. cap. 22 And fo it was found, though the 
Donatar was neareſt of Kin to the forefault perſon, and might be preſumed to 
have had his right, Maxwel contra Weſtraw, July 11. 1623. where Hope ob- 
ſerves, that the Donatar made faith, that he had juit reaſon to affirm that the Rights 
were wanting, Hope Polleſsion. This was ſuſtained, though 1t was offered tobe 
proven, that the Rights were reduced , in foro contradiGorio, upon recogni- 
tion , February 20, 1611. Hairſtones contra Campbel, , The like, though the 
forefault perſons predeceſſors was denuded, by a publick Infeftment of Wod- 
ſettz and poflelled alſo by a Back-bond , ſeing the Wodlſett might have been 
renounced; therefore it wasleft to the Inqueſt, appointed to cognoſce by rhe 
At of Parhament , whether the pollellor was repute as Heretor, or as Back- 
tackſ-man,as was found in the caſe of SirJohy Scot of Scotſtarbet contra Tennents 
of Garvock, Soeffectual 1s Poſſeſsion ative , befides that it is the ground of 
preſcription, whereby property and all other rights are introduced; and paſ- 
ſive, it istufficient to hold out all others, who have not a good right, and it is 
always favourable in dubious caſes; from the' experiencewhereof, isthe yulgar 
faying, that Poſſe)ſion is eleven points ofthe Law. | 


27. Poſleſsion as diſtin from —_ , b aſcriveable only to that Title, by 
which it did begin, in prejudice of him from whence the Poſseſsion was ac- 
wired , and muſt adaks —— any other Right inthe Poſe(- 
&, to which he might aſcribe it, and which after he had quit the Poſseſsi 
might recover it, Spotſ. polseſsion, George Flerreis contra Anderſon, Idem. 
phingftoun of Selms contra Bethia Gutherie. The like, when it isacknowledg- 
ed as accepted from a party , aftcr Decreet of Removing, Nicol. properties 2 
Earl of Angus contra Gilbertſon, Poſseſsion attained without Proceſs, by on 
who had in hisperſon, both a Wodfſettand an Appryzing of the Lands, found 
only aſcryveable to the Appryzing, that the ſame might be ſatisfied by Intromiſ- 
fion, as being jus nobilins & darior jors, as was found in the caſe ofthe Earl of 
Nithiſdale contra Counteſs of Balcleyugh. But as to all others from whom the 
Pokelsion flowednot, the ſame may be defended upon all Rights inthe Poſse(s 
for, or him from whom he hath tollerance or right. 


28. The Mainreal Right is Property, ſtanding in the middle betwixt Com. 
__ and Poſeſsion , which precide it , and Servitude and Pledge which ' 
low it, 


The nature of Property is beſt underſtood, when it is compared with Cort- 
munity.3 for in this they both agree, that either hatha power to diſpoſe of 
things, and in this differ, that Community is a promiſcuous, and a conjun& 
_ 3 but property is a difjunct and ſeparat power ofdiipoſal, which, if it 

with diminution of any part of the Fruits or uſe, it isa diminiſhed proper- 
Yo and that diminution1s called a Servitude, or Pledge 3 but though the 

roprietar , and theſe who have Servitudes, have both the power of Dif 
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poſal of the ame thing, yet in this they differ from Community , that it jg 
cs EDI Ba » but a diſtint power, relating to diſtinct Etieds and [ns 
terelts, 


The way to diſtinguiſh betwixt Property and Servitude is, that the great. 
eſt intereſt retaineth the name of Property , which hath 1n ita powerot Dif: 
poſal of the Subſtance of the thing , or alienation thereot 3 whereas, Servi. 
tude 'is the lefler Right , and reacheth but the Fruits or uſe in part, or for 
a time 3 it will be here proper to inquire the manner of Conttitution of 
Property , where it was not ; for the tranſmiſlon ot Property ( being conſti« 
tute) from one to another , comes in afterwards amongit Conveyances , of 


Tranſmittions of Rights. 


29. The firſt and moſt ſimple way of conſtitution of Property , is by Poſs 
{c{hon of things common toall men, in ſo far as the Potleſlors ule requireth; tor 
as before is ſhowen the original Community of the Creatures , did necelsarly 
carry this with it, thatevery one might polseſs that which was polselt by no 
other,in ſofar as his uſe required, and might not be lawfully diſpoſseſsedthere- 
of without his own conſent, which made it to become proper to him, and that 
he might defend violence againſt his polseſiion of it. This - Property be: 
gan firſt, in Moveables , © Cloathes, and Ornaments of the Body , Inſtru- 
ments for making uſe of the Creatures , as Darts, which are the moſt anci- 
ent Inſtruments of force, while man was ſatisfied with the natural Fruits 
of the Earth , and ſuch other Creatures as for his uſe and delectation , he 
ſcized on for the time. + ». | 


30, Secondly, Appropriation was by mans Induſtry and Poſcefſion, by ſub- 
duing and taming of the Creatures , and his Aﬀettion to make ule of them, 
not tor a tune , ho conſtantly , for thereby not ouly his common Rightand 
Poksciion, but his induſtry and labour did properly Entitle him tothele thiagy 
he polteſt: Thus when man made ule of the other Creacures, not by his own 
ſtrenth alone , nor by Darts , Stones or the like, but made uſe of one Crea- 
ture tomaſter others, as Hounds, Halks, &«c. theſe Inſtruments of pleaſure ma- 
naged by kim, became unqueſtionably proper to him 3 then man proceeded al. 
ſd to ſubdue and make proper Cattel, as Cows, Oxen, Sheep, Horle, Mules, Ca- 
mels, &-c. by Conſtant uſe making of their work and fruits. | 


. Thirdly,” Property having extended it ſelf to the ground , appropriated 
Seats for Habitation , and Fields for Paſturage , and Tillage, and that for a 
conſtant abodez whereas at firſt; though mans uſe-making of the Earth 
did introduce ſome kind of Property in it for the time, yet was it without 
a purpoſe or evidence of a conſtant or perpetual appropriation , but men 
moved, with. their Cattel , from place to place , without fixation in afly 
one place. 


31. This fixation of the Ground began firſt in Houſes , and Wells, which 
in the-places'of the World firſt Inhabited by man , were rare , and' of great 


neceſlity and .uſe , and therefore , Digged with Induſtry , and preſerved 
with Earneſtnels. | 


32. Fourthly, When man increaſed upon the Earth, and Societies became 
to be Ere&ed, they | +" whole Countreys , and divided them amongſt 
them , by Meiths and Marches , and when any one of them fivelled to that - 
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tne(s, that their Territories could not contain them, either the whole, or 

Excreaſs of them removed to places of the Earth not then inhabited, and 
fixed Seats for themſelves , though the unjuſt ambition of ſome of them, made 
themexpell others : Yet that, ascontrary tothe Law of Nature, wasalſo ab- 
horred, and gave occaſion to the reſt, from that ſame Law to concur with,and 
maintain the oppreſsed. So that almoſt the whole Face of the Earth be- 
camechanged from its Original Community, and there was a tacite conſent of 
Divifion, and Property eltabliſhed throughout the World, except ſome Bar- 
barous Nations, and nothing was left common that could be proper, but the 
few ways of Community ( of which before ) do only remain. In which 
Diviſion and Appropriation, this alſo is implyed , by the common conſent of 
Nations , that what is poſseſsed or appropriated by none , or relinquilhed, 
is not now common to all , but held. as belonging to none, that by polsefli- 
on it might be appropriat. 


33. And therefore, Fiftbly, Property is introduced, by Poſeſſion ofthings 
which are ſimply void and belongro none, andthat without limitation. This 
is by the Law of Nations, and their common conſent, whence is that principle, 
Qnod nullius eſt fit occupantis., And this way of Appropriation, diftercth trom 
the firſt way, whereby things common or their Fruits, become proper by ſca- 
ſureand poſetiion ; for, that being anctftect ofthe Native Community, was 
with this limitation imployed in the Nature of Community, that one might ſcaſe 
upon no more then their uſe required, without hurt to the reft, who enjoy- 

that ſameCommunity, asin a Theatre, which is common toa City, every 
\ Citizen as he cometh, may poſes a place for himſelf, by ſtanding, or fitting 
there, but he may not ly along, if thereby others of the Society might be hin- 
dered, tobe preſent and behold. So if Property now were but the effe&t of 
that Original Community, when the Earth is fo ſtraitned with the increaſe of 
man, it would be the ground of perpetual Contention and War, that the Poſ- 
felsions of ſome were unequal and exceeded , and others had not enough; 
therefore, tor preſervation of the common Peace of mankind, the cuſtom and 
conſent of Nations, hath allowed Property of things void by Occupation, with- 
out any further debate. All theſe ways of Appropriation are by Poſseſsion or 
Occupation, and thus are all free Creatures Appropriat, as Fowls of the Air, 
wild Beaſts of the Earth, Fiſh of the Sea , without diſtin&tion , upon whoſe 
ground they be taken ; andthough men may be hindered to come within the 
ground of others, there being now noground for paſsage only uponaccount 
of Hunting, Halking, or Fiſhing : Yea, though in ſome Nations, theuſe of 
ſome ofthele free Creatures be prohibite to any but to the Soveraign power, 
yet the perſonal reſtraint hindereth not, but he who ſeaſeth upon any wild 
Creature in another mans bounds , it becometh his own, though he be 
puniſhablefor that treſpaſs 3 and Poſitive Law may make a part of * puniſh. 

mentto be the loſs of what he hath taken. $o likewiſe , it is the firſt feafure 
that introduceth Property, and not the firſt attempt, and proſecution; as he 
who purſueth or woundeth a wild Beaſt, a Fowl, or Fiſh, is not thereby Pro- 
prietar, unleſs he had brought it within his power, as if he had killed it, or 
wounded it todeath z or otherways, given the effe&ual Cauſe whereby it can- 
not ule its native freedom asat the Whale Fiſhing at Greenland, he that woun- 
deth a Whale , fo that ſhe cannot keep the Sea for the ſmart of her Wound, 
and ſy muſt needs come to Land, is Proprietar, and not he that lays firſt hand 
on herat Land , though: the failing in upon anothers Game, when he alone 1s 
n proſecution, may be n civility, or injury, yet it hindereth not the conſti- 
tution of Property, though it be a juſt ground to annull the Right of the firſt 
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Pokcfor, and make him reſtore to the firſt proſecuter, if he continue his pur- 
ſuit, with a probability to reach his oy And therefore , inthe laſt Dutch 
War, a Frigot ofthe Kings, called, the / iehtingall, and a French Frigot, being 
then auxiliary to the King in that War, having Rencountered a Dutch Priva- 
tecr, 'whohad poſeſsedand manned three Pryzes, and having debelled him, in 
the mean timethePrizcs made fail to eſcape; while the two Frigots were taking 
two of thele Pryzes, a Scotiſe, Privateer atacked the third, called, the Tortoice, 
and made her trick Sail, but not knowing whether the other Frigots were 
friends or focsat ſuch a diſtance, did not board her, till they came near. The 
French Frigotbeing nearerthen the ExgliſþFrigot, both the French F rigot and 
the Scetiſþ Privateer claimed the Tortoice as their Prize: The Exgliſh Captain 
ſentthe Prize to Leith , and declared the caſe under his hand, whereupon the 
Admiral adjudged theTortoice Prize toRankzne theScotiſh Privateer,and the mat. 
ter being brought before the Lords by Redu@ion,the French Privateer purſued 
not, but the Kings Advocat; the Lords found, that the Frigots under the Kin 
pay having defeat the Dutch Privatecr,who Was Pollelled of the Tortoice, and 
being inview and proſecution of her, that Rank;ns Capture and Polletiion was 
injurious, otherways then toaſſiſt the firſt attacker, unlcſs 1t were proven that 
the Prize would have eſcaped, if it had not been ſtopped, and forced to trick 
Sail to Captain Rankine , February 15. 1667. Kings Advocat cortra Captain 
Rankine, 


The Creatures are underſtood to be free while they are not within the 
power ofany. But Fiſhes within Ponds arc proper, and Fowls though never 
ſo wild, while the are in cuſtody. Amongſt theſe tree Creatures, thele which 
aretame arc notcomprehended, but only theſe whichare wild, which if they 
be tamed, contrary their Nature, areiolong proper, as their tamenels remaing 
but if they returnto their ancient wildneſs, the property thereof is loſt; ſo ſoon 
as the owner ceaſeth to purſue for Poſseſston , It 13 ſo long continued, or uns 
der{tood tobe continued by the mind, having once begun by bodily Acts; and 
therefore, proſecution of wild Creatures will not begin, though it may contt- 
nue the property ofthem, Bees are numbered amongſt theſe wild Creatures, 
which therefore are not proper, thoughthey hyveon Trees, more then Fowls 
who ſerthcir Neſts thereupon, but it they be within a Skep , or work 1n the 
hollow of a Tree, Wall, or in a Houſe, thcy areproper, or while they Hyve, 
or flying away are purſued by the Proprictar : bur thereafter they belongto 
him who next gettcth them in his power: Asalfo, theſe who were tamed and 
become wild, become theirs who regain and tame them again, and returnnot 
to their firſt owner. Thus arealſoGemms, Pearls and precious Stones, appro- 
priat by the finders. And likewiſe Lands not poſze{t, or which do arilc of new, 
as do ſome [ſands in the Sea, or more frequently in publick Rivers, which 
by the Civil Law are accounted to accreſs tothele whoſe Ground lycs near- 
eſt proportionably, according to that part of the Ground that fronts them; but 
where ſuch civil conſtitution is not , ſuch [/axds are publick as the Riversare, 
in which they are bred. 


34, The Second way of Appropriation,is by Acceſsion, whereby the acceſſories 
of thing> proper arealfo proper, as the birth of all Cattcl, and their Fruits It 
Is Iikcwitea natural acquiſition of property, whichariſeth by accretion of parts, * 
accreriion of Birth and of Fruits, and cvcn the Dung, or any other prolite tot 
loweth the property of that whereunto it 1s accetlory , not only becaule by 
common utility, that 1s underſtood to be comprchended in the COMMON Co!l- 
icat of Mankind, to Gepart from the Original Community of the Earth , _ 
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all the parts, Fruits and Profits thereof, and all other things thereupon, that thE 

famine might be appropriat. But alſo from that general conſent of Mankind, 
Que mullins ſunt, fiunt occupantis. Ando the Birthand Fruits beinga new pro- 
duction, are carrycd as accellory by the firſt poſseſs1on. 


So Trees and all Plants, as the Birth of the Earth are carried therewith, 
- while they are growing thereupon, evento ſingular Succeſsorsz but iffeparat, 
or contained in moveable Boxes, they are not ſo carryed with the Ground, ag 
acceſsories, but are ſeparat Moveables. So likewiſe, the Natural Fruits of the 
Ground, as Graſs, and Herbs, are carryed as the Fruit thereof accelsory therc- 
to. But by our Cuſtom, Corns and Induſtrial Fruits, are eſteemed as diftin& 
Moveables, even before they be ſeparat or _= ,. and belong not to purchaſ. 
ers of Land or Heirs. Theſe are the ways of conſtituting Property hs natu- 
ral equity, without conſideration of the politive Law of any particular Nati- 
on; but there is no doubt that the ſole Diſpoſitive Will of the owner, may 
ſtate the property of what is his, and fully at his diſpoſe in another - So may 
the publick conicnt of any people introduce ways of Appropriation, as they 
find moſt convenient, for publick good, and that either expreſly by Statute, or 
Declaration of the Legiſlative Authority, or tacitly by Conſuetude; and al- 
beit it be a good and ſoliderule, God menm eſt, fone me aliemm fieri nequit, yet 
ithath the exception of publick fanRion, or common cuſtom , and ſo though 
it be not by the ſole and proper conſent of the owner, yet itis by the conſent 
of that Society of people, or their Authority, wherein the ſubmithon or con- 
ſent of every one in the Society 6 implyed , in fo far as the defign of Afsocia- 
tion extends, 


Therefore, firi?, In Fungibles and all fach things asare not diſcernable from 
others ofthat kind, Poſseſsion is generally eſteemed to conſtituteproperty,which 
is moſt evident in current Money, which, if it be not ſealed, and during its re- 
mouny ſo, is otherways undiſcernable, and doth fo far become theproperty of 
the Polseſsor, that it paſseth to all ſingular Succeſsors without any queltion, of 
the knowledge, fraud , or other fault of the Authors, without which, Com- 
merce could not be ſecured 3 it Money, which is the common mean of it, did 
not paſs currently without all queſtion, whoſe it had been, or how it ceafſed 
to be his). ſpalien. 78.f.de ſolutionibus,and though that Law is inthe caſe of com- 
mixtion of Money with his Money, who was not owner of it , whereby it is 
eſteemed as conſumption of the Money commixed, that you doth neceſsari- 
ly reach all Money, ſo ſoon as it paſseth to any ſingular fucceſsor by commerce, 
fe thereby in the ſame way it is conſumed. 


35. Secondly, 1Ipon the like groundit is, that Appropriation by Alluvion, 
3s admitted in all Nations, for thereby the adjeCtion of others ground inſen- 
fibly, and unperceivably by the running ofa River, becomesa part oftheground 
to which it 1s adjeRed, becauſe it is uncertain from whoſe Ground fuch ſmall 
and unperceivable particles are carryed by the Water, and thereby alſo the fre- 
quentqueſtions that would ariſe betwixtthe Proprictars, upon the oppofit Banks 
of Riversare prevented 5 and though the adjeRion may be perceivable and con- 
ſiderable in a trad of time, it maketh nodifference, if at no particular inſtant 
the adje&ion be conſiderable, as the motion of the Palm of a Horologe isinſen- 
ſible at any inſtant , though it be very perceivable when put together, inleſs 
then the quarter of an hour. 


36. Thirdly, Upon the ſame ground, confuſion of Liquids, whichare not fe- 
Ggg2 parable, 


parable , altereth the property, in ſo far that what before belonged to ſeveral 
owners ſeverally , becometh now to belong to the ſame owners, pro indiviſo, 
according.to the proportionof the value of their ſhares, neither 1s there any dit- 
ference, whether the confuſion bemadeby the conſent of parties, by accident, 
or by miſtake, or fault, the effeR being the ſame in all: that becaulethe parts 
areundiſcernable andinſeparable, ſoas togiveevery owner the individual body 
he had betore,theretore, he can only receive by equivolence, the like valueby 
diviſion, be 

Fourthly, upon the ſame ground,commixture of Grain or other arid bodies, 
| belonging todivers owners, which cannot be eaſily ſeparate, or of any mate- 
rialsin one Maſs, Work, or Artifice, if they be not ſeparable, they induce acom- 
munion proportionable to the value of the ſeveral ingredients : And though 
all the ingredients remain without alteration of their ſubſtance, ſo that im ſub- 
tilty, the property ofcach part might be confidered as remaining with the for- 
mer owner, not only in commixture, but in confuſion, alluviony and Money: 
Yet publick Authority for utilities ſake, con(tituteth or declareth Property in 
manner foreſaid, whichis alſo conſequent from necetlity, and the nature ot the 
thing, though there were nopoſitive Law z and ſuch commixcures are not like 
the commixtures of a Flock , where every individual is diſcernable and ſepa« 
rable , as having the ſeveral marks of their diſtin& owners 3 and if a com- 
mixture in that caſe ſhould become undiſcernable, it would of neceſsity in- 
troduce a community , as if different Flocks of unmarked Lambs ſhould in 
any way fall to come together , ſo that the owners, or the ſervants could 
not diſtinguiſh their own , there were no remeed but to <1vide according 
to the number belonging to the ſeveral owners, and till that diviſion were 
made, every owner had proportionable intereſt in every - individual , fe- 
ing none of them could ſay or inſtruct this or that to be properly his own. 


38. Fifibly, Poſitive Law for the common benefit, conſtituteth Property by 
neceflarconjundtion in conſtructure ; ſuch is the Roman Law, de tigno injun- 
Fo, whereby a Beam, or any other material builded in a Houſe, becomes pro- 
per to theowner of the Houſe or Building, that pollicy be not prejudged by 
demoliſhing of Buildings, which therefore taketh « fie&t,whether the materials be 
made uſe ot boxa, or mala fide; yea, though the materials were afte&ted with 
theft, which in other caſes, is /abes realis, the publick intereſt would not ſuffer 
demolition , but give the priorowner the value, ſecundum pretium affetionis, 
ahd further puniſh the tranſgreſſor; as the Roman Law gave the double va- 
lue, but if betore receiving of that ſatisfaction, the Building become to be de- 
moliſhed , there is no doubt but the owner of fuch materials will recover the 
ſame, rez vindicatione, 


Upon the like ground of common utility , the Rowan Law did conſtitute 
Property by contexture, whereby the materials wrought into Cloth, Garment, 
or other Artifa&, did become the property of the owner of that Artifact, if 
without deſtruQion thereof, or conliderable detriment thereto z fuch materi- 
als could not be ſeparate therefrom, in which they madeno difference, whe- 
ther theſe materials were made uſc of boxa, or mala fide 5 nor did the inherent 
labes of materials ſtolen, hinder the acceſſion and appropriation thereofby con» 
texture, $. 26. mmStit. de rerum dicijione: But both 1n conſtrutture and con- 
texture, he whothereby acquireth theproperty of materizlsbelonging to other 
owners, ſeing reſtitution thereof ccafleth, h- 1s lyable, not only for recom- 
pence, in quantum locupleticr fastus eſt, but alſo tor reparation of the damage 


of 
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ofthe former owner , in which themanner of Acquiſition is conſidered ; for. 
if the materials of others be made uſe of, in conſtrufture or contexture, bo- 
#a fide , the orninar valae thereof is only due, but otherways the great- 
eſt value , according to the eſtimation of the former owner, per pretinnz afſe- 
Fionis. 


In Contexture it is conſidered , what is the deſign of the Artefatt, that it 
may appear what itis principal and what 1t 1s accellory, as in Cloathes the Ma- 
terials though much more precious then the Cloath , arc acccilory thereto, 
and the property of the whole befalleth not to the owner of the Materials, but 
the owner cf the Cloathes. And precious Stones fet in Rings, are accc{lory 
thereto, though more precious then the Gold, or other Material o'the Ring, 
But otherways, ifa Gemm beſetin Gold, the Gold becomes acceliory thereto, 
and wherever the caſe is dubious , that which is of greatelt value carricth the 


property of the whole. 


Albeit that contraverſics have been ſeldom moved with us, as to conſiru- 
ure, or contexture, 1t 15 not to be doubted, but we would proceed upoi the 


like grounds of equity and utility. 


Upon the likeground of acceſſion, queſtions mn relation to Pifures are to 
be relolved , for it the Ground, broad, or Table of a Picture belong to one 
and the ſame be painted by another, either for his own uſe, or tor the uſe of 
athird party, there doth not continue two diltin& properties, one of the Broad, 
and another of the Picture, nor a communion by proportion of Intereſt, buc 
the property of the whole betalleth to one, as to which , there was acon- 
trariety betwixt the two Rowan Juriſ-conſults, Paulus and Cains, for Paulus al- 
lowed the Picture to follow the Broad, as acceſlory thereto, and carried there- 
with, /. in rem, 23, 4. 3. ff. de rei vindicatione, but Caius on the contrair, at= 
tributeth the Broad as acceilory to the Picture, l. 9. F. 2. f. de acquirendo re- 
rum dominio, and both Sentences be confirmed by Juitinian in the Dizeſt. In 
the Inſtitutes, he preters the opinion of Cains, F. 34. Inſtit. de rerum diviſione; 
upon that reaſon, that it were ridiculous , that a precious Pitare of Appelles 
ſhould follow a Broad, though of the loweſt value : Albeit before , precious 
Stones, though of greater value then Cloth, were declared by him to be car- 
ryed therewith, Poſitive Law may determine the point either way , without 
injuſtice, according to equity and expediency; but there are diverſe caſes in 
the matter, which {hould be diverlly reſolved ; as, 


Firſt, Tf any Picture be Painted upon a Wall, or other immoveable, itdoth 
neceflarily cede to the ground thereof, and quality, wherever the Picture is, 
for ornament of its ground, as when a Scrine , or Cabine , or the like Move- 
ables are Painted, becauſe the adorning of the ground isin that caſe deſigned ; 
but a Face or any other Pifture, where the Broad is only deſigned for it, the 
Broad is moſt conveniently eſteemed as acceſſory thereto, and in all caſes, the 
owner of the whole is lyable 3x quantum lucratus ei#, even though the Painting 
bedone by him, who knew that the ground was not his own, for inthat caſe, 
the preſumpriort isnot ſtrong enough, that he did it aimo donandi, for it can- 
not be imagined, that the making uſe of an inconſtderable Broad of an other, 
ſhould infer the purpoſe of gifting a fine Piftare thereupon, neither that they 
who Paint a Wall, Scrine, or Boxes of others, being Articens, who work for 
profit, did the ſame to gift. but to oblicge the other parry, 
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Writing upon Parchment, Paper, or other Tables, was by the Romapl.aw 
accounted as acceflory therero, Inftit. de rerum diziſione, $. 33.1. 3 F. pen, Fa 
ad extibe»dum , which is very diſlonant from that which is there determined 
of 1&aresz and therefore, is every where in deſuetude, as 1s obſerved by Gro. 
tixs, Minhnger and others, both as to Writing and Printing 1n the fame way 
as Painting for if the Writing be upon the Wallor other Moveables of ano« 
ther, or ifit be uponthe Booksof others, it c<deth therero 3 bur if it be Up» 
on Paperor Parchment, the dt{ign and uſe whergof is for Writing, and theuſe 
whereof is conſumed and loſt by Writing, it doth follow the Writing, andit 
were very unreaſonable to think that the Evidents and Securities uf Lands, op 
any Manuſcript, ſhould be acceſſory to the Paper , or Parchment whereon 
they were Written , and which were only deſigned to bear and preſcrve the 
Write, 


38. It is aRule in the Reman Law, which we follow znedificatum ſolo cedit, 
for thereby all Buildings of Houſes, Walls, Wells, Dyks, &c. And generally, 
all thingsfixed to the Ground, are accounted as parts of the Ground, and pals 
therewith ( though nor expreſt ) to all ſingular Succeſlors : And not to 
Exccutors, but to Heirs 3 and thence, not only the Materials of others become 
the owners ofthe Ground, on which they arc builded , and for preſcrving of 
policy, cannct be demoliſhed, as hath been ſaid of Conſtructure : But like- 
ways, he that Builds wich his own Materials upon another Mans Ground, the 
ſamin accreſce to the Ground , and if the owner of theſc Materials knew the 
Ground to be anothers, the Roman Law gave him no Recompence therefore, 
but prefumed it to be done, animo donvand7, which is rather penal, 1n hatred of 
thetc who incroach upon the ground of others, then from any ſufficient ground 
of preſumptionz and COL. our Cuſtom doth allow a Recompence to 
the Builder,in fo far as the Heretor were profited thereby,in that he might ger 
a greater Rent for thatBuilding, But Burlding by Tennentsof Houſcs tor their 
ownule, though at their removing, they leave the Land in better condition, 
then at their entry, they getno fatisfaion thereof, without pattion, Anda 
Lifcrenter having Rebuildeda Jointure-houſe, which was burur by accidentin 
her Vidowity , and Rebuilt by her ſecond Huſband, was fortnd to bave no ſa- 
tisfa&ion therefore , except the Houſe had been accuſtomed to be ſct for Rentz 
and that the Liferenter, or her Huſband had no power todemoliſh any thing, 
that was fixed to the Ground, Febrnary 2. 167 2. Captain Guthrie contra Laird 
of Mckerſtoun, And an Appryzer having Rebuilded a burnt Houle, was not 
preſumed togift the ſameto a Liferenter, albeit her Seaſine was Regiſtrat, but * 
the had her option, either to get ſo much out ofthe Rent of the Tenement, as 
It was worth betore the Reparation; or to have the polletsion of the Tenc- 
ment, paying the Annualrent of the Sums neceſlarly and profitably wared 
444 Reparation thereof, during her Life, Jannary 24. 1672. Hacket cone 
tra Wat, 


There remains to be cleared, that Appropriation which is by Specitication, 
whereby of materials belonging to other owners, a new ſpecics 15 produced, 
whether the produdt belongs to the owners of the materials, .or to him for 
whomthe Work was made, as to which, thetwogreart Scctsot rhe ancient |,aw- 
ers, were divided , Proenlus and his followers attribuiing the property of all 
materials to him that made the Work. And Sabimus and his, attriburing the 
whole tothe owners ofthe materials: But '[riborrjan midicth the matter raus, 
that if the product can eaſily be reduced to rhe firſt mattcr, theowners of the 
211;4Ch AT remain proprietars of the whole. as when Al Cup Or oth.ir Atrecfact 15 
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made of Mettal; but otherways the materials cedes to the Workmanſhip, not 
only when the materials areconſumed , but even whenthey remain, and can- 
not be reduced to their firſt nature, as Wine of other mens Grapes, Mault of 
other mens Bear, Cloth of other mens Wool, and even a Ship of other mens 
Timber, but not by Maultning of Barly, or Dying ot Cloth, or thelike, which 

changenot the Species. Conanus 1s of opinion, that whether the Workmanſhip 

or the Materials be more precious, the property is carried by rhe value. And 

Grotins eſteemeth, that there ariſeth a communion, as 1n contuſion of Liquors, 

proportioned according to the value of the Materials and Workmanihip. Po- 

fitive.Law, or Cuſtom may without injuſtice, follow any of theſe ways, repa- 

ration being always made to the party who loſcs his interelt, unle(s the preſump- 

tion be {trong enoughto infer, that the Workmanſhip was pertormed, azrimo 

donandi, by him who knew the Materials belonged to others, 


In Immoveables , the conſtitution or tranfmiſson of property, is exprelt in 
Write, and is partedin many intereſts;z but in Moveables, property 1s imple 
and fu}l without ſervitude, and there 1sno other intereſt in them, unleſs they 
be impledged,neither need theTitleConſtitution orTranſmithon of property in 
Moveables be in{truRed by Write, but is preſumed from poſleſsion;and therefore, 
for the Reſtitution or recovery of Moveables from the poſſeſsor thereof, it 
1snot ſufficient to in{trutt rhat the purſuer had a ſufhcient right thereto, asby 
the birth or fruit of his Ground or Cattel; oras being bought by him and in his 
Polleffion : But he mult inſtru the manner how his Poſlefſion ceafled, as be- 
ing cicher taken from him by violence, or by ſtealth, or having ſtrayed, and 
being loſt or the like 3 and the reaſon thereof is, becauſe moveables paſs with- 
out Write, and oftimes without witneſs;, and therefore, whatever right par- 
ries once had to Moveables,it is preſumed to be tranſmitted by Donation, fale, 
or otherways, unleſs it be proven thathhe loſt Poſſeſſion, as aforefaid; orothers- 
ways, that it be proven by the Defenders Oath , that he knew the thing in 
queſtion to be the purſuers proper Goods; for in that caſe, even his privat 
knowledge will prejudge him , though he had bought itat a competent rate, 
though it be not fo in Heretable Rights , to whoſe conſtitution and tranſmiſit» 
on, Write and Solemnities areneceſJar, neither will it avail, though it were a 
Horſe bought in publick Mercat and Booked there; for we have not the privi- 
ledge of Fairs which the Exgl;fþ have, that Horſe bought in publick Mercat 
ſhould be ſecured to the buyer, without further queſtion, but he buys the ſame 
with the peril of the ſcllers rigt, Merch 19. 1639. Ferguſon contraForreſt. Hence 
It is, that in all Aftions for recovery of moveables, there is no more lybelled, 
then thatthe moveables were the proper Goods of the purſuer, and in his Poſ- 
. ſelſion, for ſuch time, by ufing the ſameas his own proper goods, and conde- 
ſcending how he ceaſſed to polleſs, as being lent by him, which wasfound re- 
levant to be proven by witneſles, though the queſtion was ofa Book of a con- 
liderable value, Jannary 27. 1665. Walter Scot Oy to Scotiſhtarbet contra Sir 
John Fletcher; or that the goods did ſtray, February 3. 1672. Scot of Gorrew- 
berrie contra Elliotz or if the goods were in poſition of a Defund at his death, 
the preſumption offale ceaſleth 3 or if there bea ſtronger contrary preſumpti- 
on, aswas tound in thecaſe of Jewels,which the Defender neither could ule as 
proper to his quality,and he was not a Merchant orJewler; (theſe Jewels were 
once inpignorat byW rite, Jin that caſe poſſeſſion was not found ſufficient to infer 
property , December 12. 1665. John Ramſay contra James Wilſon, And even 
mm the caſe of Ships of War, which are the moſt conſiderable moveables, pro- 
perty was preſumed by potlefſion without write, July 26. 1673. Captain Ha- 
_ miltoun contra the owners of the Statine , and the property of Money wasin- 
Hhh 2 ferred, 
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ferred, by having the Key ofthe Chiſf in which the Money was unſealed , un. 
les a comrary poſitive probation were adduced, Jane 18. 1675. Tailowr contre 
Rankin, Yca, moveables acquired bona fide, for cauſes onerous, were found 
not lyable to a Hypothecation, or conditions of a written dilpolition of them 
unlels they had been affected with diligence, when they were in the hands of 
him to whom they were diſponed with theſe conditions, December 17, 1675, 
Creditors of Fames Maſterioun contra Creditors of Alies Thin. 


The{e are the ways of Appropriation by private Rightz Appropriation by 
publick Right is by War, and force, where there is no common Judge or Ay- 
thority, for in that caſe, equity and that common juſtice, which 1s acknoyy. 
ledged by all Nations, as therule of right and wrong, eſpecially in fo farasit 
1s owned by the Law of Nations, isa ſufficient warrand tor obtaining fatisfa- 
&ion by force, where it is denyed by juſticez but our defign herebeing on- 
ly to conſider privat Rights , we ſhall but noice that which by publick Au- 
thority is allowed in theſe caſcs,to be the peculiar Right of privat perſons, which 
doth only reach moveables, ſeazed upon by repryſals, or the Goods ofenemies, 
or their partakers taken in publick War. 


42. Repryſalsor Letters of Mark, are granted by Princes or States, by their 
Warrand or Commilſsion, to ſeaze upon the Goods. of all perſons under the 
Dominion of ſich Princes or people, who have refuſed to make jult reparati- 
on, tor the wrongs and damages done by any of their Subjects , which the 
Law of Nations doth juſtly and ncceflarly allow, for the common good of man- 
kind ; for if private perſons be injured, by theſe who are not under onecom- 
mon authority with them, by Piracy, Pillage or otherways, oftimes they can- 
no: know the ijurer, and all force being {tated in publick Authority, they 
cannot make uſe thereof toredreſs or revenge themſelves; and therefore, they 
can only make application tothe Soveraign Authority of that ſociety of people, 
whereof they are members, and repreſent and inſtruc the myury and damage 
ſuſtained by them, by the Subjects of other Princes or States, and thereupon 
defire that a redreſs may be demanded, which is ordinarly done by Ambaſla- 
dours, or other Miniſters of State; and if redreſs be not ſo obtained, the So- 
veraign authority of the perſons injured, may and ought to give Commiſsions 
for ſeazing upon the goods of any of the people of that Society, whereof the 
injurers are members, till juſt ſatisfation and reparation be obtained , and 
though there be that ſingularity in it, that the goods of theſe who did not the 
injury, are taken to fatisfie the fame; yet therin, there is not only neceſsity 
but moral juſtice, allowed and approven by the Cuſtom ofall Nations, by their 
commonſconſent, for without thisSocieties could not be preſerved; and there- 
fore, the publick aflociation of people implyeth this in 1t, that the Society is 
Iyable forreparation of the injurics and damages ofany of their Society, when 

reparation 1s refuſed, 


Repryſals ought to be limited to a juſt ſatisfation; and therefore, what is 
thereby ſeazed , ought to be adjndged in Courts of 4dmirality, wherein it 
ought to be proven, that thegoods ſeazed belonged to perſons of that Society, 
of which the injurerisa member, and to be valued according to the ratethey 
are v-orth , where they arc brought in and to be adjudged, in ſatisfaction to 
the injured of their damageand intcre(t, in whole or in part: Sothat theex- 
crels thould beforthco ming to the owner: thereof; and fo ſoon as ſatisfation 
is obtained , the repryſals -ought to ceaſs : Neither doth the uſe-making 
of repryfals in this juſt order and meaſure , import the breach of Treaties, 

| or 
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or cq:mman Peace, or infer publick War, though they may become the occa- 
lion: thereof, 


43- Bus where the injury 1s publick and attrocious , the Law of Nations 
bath necetiarly and juſtly allowed publick War, not only to reach the move- 
ables of publick enemies, but their Territories, Juriſdictions and Eſtates, where- 
io the proportion of ſatisfaction cannot be ſo meaſured , ror is itſo confider- 
ed a5 18 xepryſals. That which accrewerh to privat perſons in War , is only 
the. giving of quarter, or getting of ſpoil, in fo far as the ſame is allowed, or 
permitted by the Commanders in chief, warranted by publick Authority, as 
1s ordinar to the Souldiers upon defates of their enemies, to ſeaze upon, and 
appropriat ſuch moveables as are upon their enemies perſans, or in their ba 
gage: And ſometimes tar the encouraging of Souldiers befieging, and " 
ob[tipacy of the beſieged, the plunder of places gained by force, is for ſome 
time, permitted, and ceafſeth fo ſoon as countermanded. In other caſes, what 
belongs to enemies is confiſcated for publick uſe, and Souldiers ought to be con- 


tented with their wages. 


44+ The main privat intereſt in publick War, is that which accreweth by 
Commiliions granted by the Admiral , for ſcazing and appropriating of the 
Ships and Goods of publick enemies, and of theſe who become partakers ofthe 
War, and whocarry not themſclyesas friends, or newters, to the Princes, or 
States ingaged in the War: For by our Cuſtom, albeit ſuck Shipsand Goods 
+ be confiſcat as publick , belonging to the King or States 3 yct private per- 
ſons who undertake theſe Commitſions, have the expenſes and profit of theſe 
ſcazures, paying a fifteenth partthereof to the King , and a tenth part to the 


Admual, 


There have been many queſtions as to the Rights and Intereſts of Allies,and 
Newters, very fully and accuratly debated, and decided in the Selvon, uv 
occaſion of the late Wars, betwixt the King and the States of the United Pro- 
vinces, which, becauſe they are of great uſe, forclearing the important points 
that occur in theſe controverſies, andfor vindicating of the publick juſtice of 
the Kingdom, we ſhall in the cleareſt and ſhorteſt method we can, giveaccount 


of what hath been determined in all the Pryzes which came before the Lords 
of Sefsion in theſe Wars. 


The Lord Admiral of Scothizd is the Judge ordinar , and the ſole Jucge in 
the firſtinſtance of all Prizes taken at Sea, but inthe ſecond inſtance, the Lords 
of Sefsion, who are the ſupream Judpes in all civil Cauſes in Scotland, which 
are not determined by, or depending before the Parliament , or their Com- 
miſsioners, do upon complaint of iniquity committed by the Admiral, before 
bal ſentence Advacat fuch Cauſes, wherein they find probable ground of ini- 
quity alledged and inſtruted 5 or in theſecond inſtance after ſentence, do 
grant Letters of! —_ or reduRtion ofthe Admirals Decreets, whereu 

all intricat and difficile queſtions in matters of Pryzes come to be 2. 
ed and determined by the Lords; there is nb queſtion, when the Goods and 
dhipsleazedon belong to enemics, but only when they do belong, orare pre- 
tmded to belong to Allies orNewters. 


The Lords, upon complaint of m—_ committed by the Admira), itbeing 
alledged, that the Lords were not Judges inthe matters of Pryzes inthe firſtin- 
lance, yet they found , both by " amplitude of the power of their Jams 
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ion, and by the cuſtom in former times, that it was competent to the Lords 
to Advocat Cauſes from the Admiral upon iniquity, albeit the procelscannot 
begin before them in the firſt inſtance; for as they are the Kings ordinar Counci], 
all matters, not belonging to the Juriſdiion of another Court, belongeth to 
them; andtherefore, they may, and oft have Advocat Cautes from the Juſtice 
General, and other Judges in CriminalCauſes 3 albcit rhe Lords cannot de. 
cide theſe Cauſes, as being only Judges in Cauſes Civil, yet they may Advo.- 
cat theſame, that in caſe, tie reaſons of Advocation be relevant and proven, 
they may remitthe Cauſe to the proper and competent Judge, if the reaſon of 
Advocation beupon incompetency, or to other unfuſpe& Judges, if the reaſon 
be upon theſuſpicion ofthe Judge, as being concerned in the Cauſe, or near- 
ly related to the parties, or having enmity _ any ofthem ; and there- 
fore, the Lords in the Advocation, raiſed by the owners of the Ship, called, 
the Bounder , againſt Captain Gillezs, it being, alledged that the Admiral had 
committed iniquity, in granting a conjunct probation for proving the proper. 
ty of the Shipand loadning; the Lords found this no relevant ground of Ad. 
vocation of the Cauſe, it being in arbitrio judicis, whether to grant a conjun& 
probation before anſwer to the relevancy of the reaſons of Adjudication, or 
to diſcuſs the relevancy firſt, and then to admit the points found relevantto 
probation; but in the other way witneſles, -are adduced for either party, yet 
this being only, ex zobili officio, the Lords remitted the Cauſe tothe Admiral, 
and ordained him to proceed to diſcuſs the relevancy , there being pregnant 
grounds of Adjudication inſtantly verified, June 12. 1673. and upon hisrefuſal, 


they did Advocat the Cauſetothemſelves 3 they did alſo ordain the Admi-' 


ral to proceed upon the evidences adduced to adjudge or afloilzie, without 
allowing a conjundct probation before anſwer, and declared, that if he proceed- 
ed not accordingly, they would Advocat the Cauſe, albeit the Daniſh Trea 

bear, that their Ships ſhall not be medled with , or their Goods difloaded, till they 
be adjadgedin a Court of Admirality ; for the Lordsare the Kin great Court of 
Admirality, in the ſame way as his Commiſſioners in England are Judgesin the 
ſecond wr , of Pryzes brought before the Admiral of England , Decem- 
ber 17.1673. Captain Start contra the owners of the Daniſh Ship, called, the 


Seal Fiſh. 


When Queſtions concerning Prizescome before the Lords,they do not ex- 
clude the Defences of ſtrangers, as being competent , and omitted in the firſt 
inſtance, though that be a Rule by our cuſtom, bur do proceed according to 
the common Law of Nations, and ſo they decided, July 23. 1667. Hans Sir 
. gan contra Captain Logan, which was the firſt caſe occurring in that queſtion, and 
was always followed after. 


The ruleby which the Lords have always proceeded in rhe matter of Pryzes, 
hath been the Law and Cuſtom of Nations; and therefore, the Tenor of the Ad- 
mirals Commiſſion was not found to be the rule, February 21» 1668. Bartho+ 
lomew Parkman contra Captain Allan. 


The treaties betwixt the King and his Allies, in o far as they differ fromthe 
common' Law of Nations, have always been allowed by the Lords, as excep- 
tions from that general Rule, and good Defences to the people, comprehend- 
edn theſe Treaties. 


In dubious caſes, the Lords have proceeded by the Kings InſtruRions, ordi- 


narly adhibit to the Admuralitics of all his Kingdoms, that they might ww one 
uniform 
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unifozm-rule with ſtrangers, in- which, not only reſpe& hath been had unto 
Tuſtice, but even favour towards Allies, and policy and prudence towards all 
Newters, that none of them might receive uritarion, by the extenſion of Ju- 
ſtice in favourable cale s 


The ground of Juſtice for confiſcating the Ships of thoſe who are not ene- 
miesis, that they have aſſiſted the enemy 1n carrying on the War, . and there- 
by became acceſſories tothe War, and by that Delinquence, do confiſcar the 
Ships, and the loading, by which they have had acceſſion; for the Law and 
Cuſtom of Nations hath very fitly reſtricted the reparation ofthis Delinquence, 
ſo as not to ſtate the parties offenders, as enemies, and thereby to make all their 
goods confiſcable , as enemies goods , but doth limit the ſame totheſe Ships, in 
which the concurſe is acted, 1fthey be ſeazed in that Voyage, in which they 
give aſliſtance, or in the immediat return, 


Ingagement in War by Princes and States, cannot may hinder the free 
Trade of other people, upon whom, neither-party hath either Obligation or 
Juriſdiion 3 but the common conſent and Cuſtom of Nations requireth an 
equality and newtrality in all other parties, that they concur not in the War 
with either party, forbearing aſſiſtance in the War, which is by turniſhing them 
men, inſtruments of War , materials ſpecially requiſic for the preſent Warz 
Money furniſhed for publick uſe, and in ſome caſes. Vidual, as when carried 
to places beſieged, and other things which have promiſcuous ule in Peace and 
War, when thereis a ſpecial application thereottothe neceljaruſe of the VVar; 
as Iron, Braſs, Leid, Pitch, Tar, and thelike, which are therefore called coun- 
terband-goods , or prohibit-goods; and by the Denunciations of War, inti- 
mation 1s ordinarly made to Newters, from what things to abſtain, as from 
carrying ofcounterband-goods towards enemies Forts, or carrying the goods 
and ware ofeneinies, whereby their Trade is promoted , and-they enabled to 
maintain the V Var ; or by carrying on their. Trade under the colour of the 
Trade of Neuters; and therefore, in time of V Var, Neuters doinſtru& their 
Veſſels with Paſles , and other Documents, inſtructing, that the bottom and 
goods belong to their ſubje&s free-men , and that the parties ingaged ip the 
VVar, or any of their ſfubjets haye no intereſt thereinz which Paflesareupon 
the oaths of the owners ofthe Ship, or Maſters thercof, and thoſe whoembarque 
the loading; and where there is anyTreaty, the formnlz of ſuch Paſles uſeth to 
be expreſt, always including an oath, and being given by fuch Magiſtrates as 
xe agreed upon. 26 PE 
IETF Ie. 
Firſt, Then ſeing the acceſſion of Neuters is a Delinquence, it can haveno 
place where thereis not a publick denunced V Var, which were preſumed to 
be known tothe Delinquent; and therefore, the Ship and Goods belongingto 
Neuters, were not found Prize, becauſe carrying counterband-goods towards 
the enemics Ports, unleſs the VVar had been notrourly known,,.-atthe place 
wherethey looſed, at the time when they looſed,- and aftsof hoſtility, and de- 
caringof Prizes, in neighbouring places was not found ſufficient, July 22. 1667. 
Hans Furgan contra Captain Logan. The like was found ofa Ship of Hamburg, 
carrying counterband-goods to Dariſh Ports, after aQts of hoſtility betwixtthe- 
King and the Dares, becauſe the Ship was taken before the Proclamation of 
tie VVar againſt the Dares, February 25. 1668. Merchants of Hamburg contra 
Captain Dz/hingtour. If Ships have in them counterband-goods, they may be 
brought up, it the Port be notexpreſt upon oath, and be a free Port , orbe 
contradicted by the oaths of the Skipper ard Company,which infers a full proba- 
I11 2 tion, 
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tion, m caſe:they; acknowledge/an unfree Port, and a preſumprive probation, 
in caſe the Paſsbear not afree Port, yer it admitsa: contrary probation, for proy- 
ing of the true Port, January 21. 1673. Hendrick, Anderjon Malter ofthe Sun of 
Dantzick contra Captain Dowglas. Thelike was found, where the Paſs made 
the Port uncertain and ambiguous, bearing, London to be ike Port, butagreat- 
cr fraught promiſed, if theShip wasbrought up into Holland, which was tound 
to be elided by.z poſitivecontrair probation, February 19, 1673. the owners 
of the Palm-tree, and Patieffee contra Captain Atchiſon, 


Amongſt counterband, Pitch and Far were found comprehended, Jaly g, 
1668, Captain Allan contra Bartbolowew Parkman , Timber propper for Ship. 
| Ping , as Maſts, &«c. is unqueſtionably counterband, but Timber of proguſ- 
cuous uſe, is not counterband, except in fpecial caſes, tor the peculiar uſe of 
the VVar. 


There is a particular Article in the firſt Treaty betwixt the King and the 
Swedes, by which itis declared, that in regard the moſt of the materials ofthe 
Swediſh Trade, are Pitch, Tar, Maſt, &c. whichare counterband, yet the King 
declares, theſe ſhall not be ſeazed upon that accompt, which was not found ſut. 
ficient to defend a Swediſh Ship carrying fuch counterband-goods, not being the 
produd of their own Countrey, Fuly 27. aud 31. and November 6.1665, Park 
man contra Captain &llan. 


In thelaſt Treaty betwixt the King and the Swedes, there isan Article, bearing, 
that counterband ſhall be prize, fi deprchendatur; and therefore , it was thereby 
ipferred, that the Ship and remanent loadmng was not Prize, July 18. 1673, 
Captain Wincheiter contra the owners of the St* Andrew. 


There was the like Article, both as to counterband, and enemies goods, in 
the Treaty of Breda, betwixt the King, the Dutch, the French and Daxes, at the 
pacification of the firſt Dutch VVar, but that pacification being broken bythe 
ſecond Dutch V Var, it was not found effcQtual in thefubſequent V Var, upona 
Letter fromthe King. 


AShip was not found Prize for carrying of Victual orMoney to the enemig 
Countrey, July 16. 1673.Captain Zyel contra the Maiter ofthe Leopard. 


There is nodoubt but carrying of Souldiers tothe enemies Countrey of what 
Nation ſoeyer they be is counterband, and uſcth to be expreſt in the Treaties 
of Allics generally, under the name of men, which can only be underſtood of 
ſtrangers when they are aual Souldicrs in the enemies ſervice , for thereby 
there is a greater participation of the V Var, then either by carrying of enc- 
mies goods, or by carrying the mſtrumentsof V Var towards the enemies Ports 
but otherways, paſſengers who are Neuters, may freely go tothe Ports of ene- 
mies for Trading, travelling, orany other end not being found or prefugied to 
become Citizensor Souldiers there; but reſiding only as Factors for ſtrangers,and 
not contributing with the enemy to the V Var, they do not exceed the bounds 


of Neutrality. 


- The difficulty is greater in caſe perſons belonging tothe enemies Countrey, 
be'carryed in the Ships of Allies or Neuters, and there 1s little doubt but the 
perſons of enemies, reliding in the enemies Countrey, and contributing to the 


VVar, havethe fame or more cffe$, then the carrying of their goods, thou 
that 
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that hath not occurred to be determined with us, and there is le{s doubt, that 
being bornin the enemies Countrey , - or having relived there 2s Citizens, but 


having left the ſame before the War , doth no further ſtate them as enemies, 
gs. by their Language , or otherevidence they are preſumed to be ene- 


. mics, unleſs they make it appearthat they had left the enemies Countrey, and 


fixed their refidence elſe-where: Neither will any burdens impoſed upon their 
Lands or Houſes , import their concurſe in the Waras enemies, 


There was a ſpecial Conceſſion by the King in favours ofthe Kingof Spair, 
that becauſe the Language of his Subjefs in the NetLerlands, is the tame with 
theſe of the United Provinces, that there ſhould be no ſcazure of the Ships 


belonging to his Subjects, upon accompt of being ſerved , or Navigat by Hol- 
lenders. 


There is alſo an Article in the Swediſh Treaty, that it ſhould be free for 
them to make uſe of Dutch Maſters for Navigating their Ships, provided that 
theſe Maſters fix their Domiciles in Sweder, and become Citizens and Inhabi- 
tants there, 


Theſe Conceſſions gave great occaſion of doubt , whether theſe or other 
Allies or Newters might make uſe of Hol/anaers as Mariners, or Servants in 
their Ships, becauſe, it without that Cencefſion they were free to hire Hollan- 
ders for Servants, they might hire them for Maſters of Ships, as well as other 
Mariners, and ſo nceded no ſuch priviledge, and therefore run no hazard by 
being Navigat by Hollarders ; but if they might not lawfully make uſe ofa 
Hollands Maſter , till they had it by ſpecial priviledge, « pari, they could not 
make uſe of Hollands Mariners. Ir is clear, that the being by Nation Hollar- 
ders inferreth no hazard, either as to the Maſters or Sea-men, for the War is 
only with the Citizens and Inhabitants of the enemies Countrey, fo that the 
true Domicile or Reſidence is the main point in queſtion. Thereis alſo great 
differencebetwixt the Maſter or Stearſman and thecommon Mariners; for the 
Maſter is in poſſeſſion of, and intruſted with the Ship, which is affe&ed both with 
tis Delinquence, and by his Contracts of Bottomarie; and therefore, his oath 
alone is ra accounted ſufficient probation, as to the property of the Ship, 
and frequently the S$tearſmanis intruſted with the Loading, in which caſe alſo 
bis oath will be ſufficient probation as tothe property thereof , but the oaths 
dthe Mariners have only been made uſe of as ordinar witneſſes, proving by the 
concurſeof twoormore, and the confeſſions ofthe Maſter, Stearſman orCom- 
pany at Sea when they were taken, have notbeen allowed as ſufficient proba- 
yon, to Confiſcat the Ship or Loading, yea, though renewed afterthey came 
to Land, but only when taken judicially, and very little uſe hath been made 
dthe oaths of the Privateer , or his Company, for proving againſt Strangers, 
but only their own oaths, and other evidences, the oath of the Skipper > 


was found to prove againſt the owners, July 13. 1669. Captain Wood contre 
Doog Neilſon. 


The taking priviledge for a Hollands Maſter upon the conſiderations afores 
kid, doth not umportthat Mariners may not be made uſe of, who are by Na- 
won Holarders, if they reſide notin the Juriſdiction ofthe enemy ;z neither will 
tie being of ſome of them aboard , infer ſuch evidence, that the whole Ship 
and Loading belong not to Newters and Free:men; but if themoſt part ofthe 
Company be Hollanders, or if the Maſter be a Hollander , the preſumption is 
ltrong, and givesſufficienground for ſeazurez and therefore, is fitly declared 
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by Treaties., that if the Maſter by Nation be a Hollander , the Paſs ſhall 
bear exprelly , 1hat it is ſworn upon oath that ke is Citizen and Inhabitant in 
SW.EGEN, 


The King by his Proclamation of the firſt War againſt the Datch, did 
command to feaze and make Prizes of all Shiz s, where there were found any 
Wmvcr Oc men belonging to the enemy ; and therefore, a Swediſh Ship was 
found Piize, becauſe Navigat with Fs /anders , being all or the molt part of 
her company, albeit ſhe hid a Paſs from Sweden in the Termsof the formula, 
contained in the Swediſh Treaty ; and albeit the Treaty bear, that where ſuc| 
a Paſs is, in bona aut komines nullo modo inquiratur, becauſe in that ſame Article 
Itis ſubjoyned, ziſs gravis ſuſpicio ſubſit, and it was a molt weighty ground of 
ſuſpition, that the Ship or Goods belonged to Hollanders, that the Company 
acknowledged that they reſided in Pollard, and were taken on there im- 
mediatly betore this Voyage in this Proceſs, it being alledged, that the con. 
te(ſion of the Company, taken by an Admiral Depute at Cromarty, was extort- 
ed by holding Swords and Piſtols to their Breaſts, or that the ſamun was ſoex. 
torted at Sea, when they were taken, it was found ſufhcient to enervat their 
Teſtimomies, if they were made to ſwear at Sea, the Privateer and Company 
having Swords and Piſtols in their hands, becauſe to evite thein!amy © * Per- 
jury, they mizhe adhere in their judicial Re-examination to their Teſtimonies 
taken at Sea, upon oath, albcit not true, or if by forceor juſtftear, they did 
fo depone before the Admiral Deput, February 25. 1668. the owners of the 
Ship , called, the Caſtle of Riga comra Captain Scatoun, The like was found, 
wherea great part of the Company were Hollanders, Jane 30. 1568. Peterſon 
contra Captain Anderſon. And in the caſe betwixt Captain Al/an and Barthols- 
mew Parkman, decided, Julyg, 1663. the Ship was found Prize tor havinga 
numberof Hollanders Sailers, zz. three, the Company being nine, aad tor hay- 
ing a ſmall parcel of Tar, as counterband aboard, and having aboard the pro- 
duct of counterband, taken in the immediat return of that Voyage 5 upon all 
which grounds joyntly, the Ship was declared Prize. 


Butin this War there hath no Ship been declared Prize upon account ofthe 
Companies being Hollanders, neither becauſe the Maſter was a Hollander, it he 
; were not allo a partowner, albeit twoofthe Company were Hollanders, July 
24. 1673. Captain Bennet contra theowners of the Pearl. But the Maſter being 
a Hollander was found a ſufficient ground of ſuſpition and ſeazure, but not of 
Confiſcation, the property being proven to pertain tofreemen z and therefore, 
probation was allowed to cither party, 7#ly 16. 1673. Captain Lyle contra the 
Maſterof the Ship, called, the Leopard. 


The hyring of the enemies people is noaffiſtance to themin the War,hut ra- 
ther a weakening of them, ſothat if theſe of the enemies Country be only aboard 
as Scrvants to: Newters, and not upon their own account, either as Traders or 
Paſſengers, there hath been no inquiry in the laſt War, as to their Refidence, 
neither hath any thing as to that point been menrioned inthe laſt Proclamati- 
on of War, or in His Majeities Inſtructions to the Admuraliries of His King- 
doms ; and though the Law might have reached Ships Navigat by Holland- 
ers, reſiding in Holland, and not changing the Domicile , yet in tavour and 
prudence, thar ground. hath not been fuſtaincd, it being more the Kings Inte- 
reſt 'toallow his enemies to withdraw from therr Countrey,then to force them 


to {erve only there. 
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Counterband is not only a cauſe of Confiſcation, when takengoing towards 
efiemies Ports, but alſo when the Ship is taken in her return from the enemies 
Port in that ſame Voyage, for then the Delinquence is compleat, whereas it 
had not taken effe& before the Ship attained the Port, and yet might be jult- 
ly ſeazed before the full effe, becauſe the ſeazure of the Ship 1m her Voyage 
is the impediment that the ettc& is not attained 3 and therctore, the common 
cuſtom of Nations hath allowed ſuch (eazures, ſor otherwaysit were impolhible 
to hinder Newters to carry Counterband-goods to enemies, for carrying on 
the War; neither will the pretence of altering their reſolution, to fail to, or 
diſload in a free Port, be a ſufficient Defence, unle(s the Ship were aQually 
ſtearing another courſe z but if a Ship ſhould be purſued to be learched tor 
counterband in her fallage to an enemies Port , and ſhould be waited tor till 
her return, and taken as ſhe came from that Port, there could be far leſs pre- 
tence toexculſe that Delinquence 3 and therefore, it was one of the grounds 
of Confiſcation of Parkmanrs Ship, raken by Captain Allaz, that the wastaken 


in the return of the ſame Voyage, in which ſhe carryed counterband to the 


enemies Ports, Jxly 9.1668, And though in that caſe the reaſon waslybelled, 
that the Ship was taken, haying in her the product of counterband, having 
the ſameeffect with counterband ic {cIf, quia ſurrogatum ſapit naturant ſurrogati, 
yet without thar, in the forelaid cale oi Captain Lyle, 1t was found ſufficientthat 
the Ship was taken 1n the return of that ſameVoyage,in which (hecarryed coun- 
terband, without mention of the product thereof, Jay 16. 167 3. in which caſe 
it was found neceſlar that the Ship belonged to the ſame owners , that had 
carryed 1n the counterband , fo that though the Ship had been light without 
any Loading, ſhe would have been Prize, unle(s ſhe had been a SwediſhShip, 
and ſoſecured by the Swedzſb Treaty, Confiſcating only counterband whenit 
is actually taken. | 


It isa moſt convenient moderation of the Law of Nations, that the Delin- 
quence of carrying counterband, is followed no further then the immediat re- 
rurn of that Voyage, otherways it would be the foundation of marring Trade, 
by perpetual quarrels , upon pretence of counterband carryed in to enemies 
in tormer Voyages. 


In theſe Wars therehas been no occaſion to determine, whether it be acauſe 
of Confiſcation, if a Ship be taken jn return of that Voyage, wherein ſhe was 
Loaded with enemies goods. 


The Dutch by their Declaration did prohibit all Friends and Allies, not on- 
ly to carry counterband-goods to any Port in the Kings Dominions,but tobe 
ound therewith upon his Coaſts , or diverting from the Voyage they might 
make with counterband towards the Kings Ports, holding that for a ſufficient 
probation of their intending theſe Ports , which is like they, would not take 
off by Documents aboard, cxprefling their own Ports, or the Ports of New- 
ters, it being ſo eafie to procure falſe and colourable Documents, yetthat was 
never ſuſtained as a relevant ground of Adjudication withus, 


By what hath been ſaid, the confiſcation ofthe Ships and Goodsof Alliesand 
Newters upon account of counterband, and the afliſtance given to enemies 


| thereby, hath been cleared; the other chief ground of confiſcation of the Ships 


and goods of Newters , is by their concurſe with enemies, in carrying vn their 
Tra e; andtherefore, in all the Treaties,the formula of Paſſes doth requiregthat 
tt beatteſted npon oath, that the ſhip = Loading belongs to the Subjesof 
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that Ally, and no part thereofto the Kingsenemies; and likewiſe the particy- 
lar kinds and quantitiesof the Cargo, and the owners thereof , and of Ship 
muſt be expreſr. 


Some are of opinion,that an unfree ShipConfiſcats the Loading,as acceſſory 
thereto, but that unfree Loacing or a part thereofdoth not Conficat the Ship, 
which is buta groundleſs ſubtilty ; the reaſon of this Confiſcation being thepar- 
taking with enemies in carrying, on of their Trade, it taketh place alike inthe 
Ship and Loading, or any part thereof ;. but it being a Deiinquence, it hath 
ſtill the exception of the bor fides, and ignorance of theſe who partake inthat 
Conjundion of Trade,but though the Society or | roms was entered into 
before the War, it was not found to liverat , feing there was time and op- 
porrunity todiſlolveit after, J#ly 17. 1673. Maſterof the Golden F alcor contra 
Captain Buchannan. 


That a part of the Ship belonging toanenemy, doth confiſcat the whole Ship, 
and Loading, hath been cftimesdecided, even inthe cafe where the Maſter was 
hired by the Swedes, or other Allies, aud was a ſworn Citizen in Swedex, un- 
leſs it were ſufficiently inſtructed , that he wete an Inhabitant and Refidenter 
there, and had changed his Domicile from Holland, and carried his Wife and 
Family, if any he had, toa newtral place. Neither was the produQion ofa 
Burgeſs Brieff in Sweden found ſufficient,ſeing the Skipper by his oath acknow- 
ledged, that he left his Wite lying-in at Amiterdar, February 28. 1673. and 
Fu 18, 1673. Maſter of the Elſingburg contra __ Domwglas. Thelike was 
found, becauſe the Maſter by his oath acknowledged that he wasa Hollander, 
and a part owner , andthat the evidences that his Domicile was ſtill in Holland, 
, was more pregnant then that he had changed the fame to Copenhagen, June 25, 
1673. Captain contra Maſter of the Saint Mary. The like wasfound 
where the Skippers oath bore himto bea part owner and a Hollander, and that 
he intended tochange his Domicile, but had not done 1t,though he produced a 
Swediſh Burgeſs Brieff, July.10.1673. Captain Frazer contraMalter of the; oxngTw 
bias, © It wasſo decided, July 23. 1673. Captain Seatour contra the owners of 
the King David; where the Skippers oath contradicted the Pafs, acknow- 
ledging himſelf a part owner, and an Emdener, under the Juriſdition of the 
States, though he ſhew Cerrtificats of being a Burgeſs, and having Childzcin 
| Denmark; ſeing it wasalſo deponedthat his Wife and Family remained in Ew 
der, The like was allo lately found inthe caſe of Captain Stxart contra the Ma 
ſter of the Wine grape, in Novemb. 1674. where many evidences were adduc- 
ed for changing the Maſters Domicile, to Sweden but the -cantrary evidences 
'were found the ſtronger. The like was found in the redugion at theinſtance 
of the owners of the Ship, called the Calmer, againſt Captain Seatoun, which 
was firſt found Prize by the Admiral, and twice thereafter by the Lords, be 
cauſethe Skippers oath contradicted the Paſs, bearing, the Ship to belong mbolly to 
Swedes, and yethe deponed that he was an eighth part owner, and a Hollow 
der,” and probation having been adduced by Commiſtion , both from Swedes 
and Holland, the moſt pregnant probation was, that his trye Domicile was at 
Amſterdam, December 13. 1673. 


The Loading belonging toenemies, was alſo found to make the Ship Prize, 
ſeing it appeared, that they knew the fame to belongtagnemies, when inload- 
ed, and had nopriviledge by Treaty, July 15. 1673., Captain /Vilſon contra Ma- 
ſtcr ofthe Ship,called,the Venus, Inlike mannrer,the moſt part of the Loading 
being proven tobelong toa Jew, reſiding and Traffiquing in Anferdon, Bu 
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fame was found Pryze, but the Ship belonging to Labeck was found free, be- 
cauſe ſhe looſed fromLisbox before the certainty ofa War,and ſo was in bona 
fideto ingage fora Fraught with a Hol/ander; neither was it reſpetted that this 
Jew was an Agent for the King of Portugal, ſeing he was a reſtding Traffiquing 
Merchant in Holland, February 11, 1673. Earl of Kincarder, contra the Ma- 
ſer of the St. Andrew ; but thereafter this Ship was alſo found Prize upon o- 
ther grounds. The greateſt difficulty in the matter of Prizes, is, thedilcovery 
'and probation of the Intereſt of Enemies, it probation be not had from 
the Oath of theSkipper and Company, or tromthe Documentsfound Aboard, 
there remains no more but preſumptive Probation, which ſometimes isſo preg- 
nant, as itadmits no contrary politive probation, and oftimes it doth admit 
the ſame, andthen there is probation allowed toeither Party, for clearing the 
Matter of Fa, either asto the property of Ship, or Goods, the true refidence 
of the Maſter, or the Port truly intended, or any other Matter of FaQ, where. 
upon Confiſcation or Liberation may be inferred. 


In the ſecond Dutch War, they had found ouit ſo cunning contrivances to 
cover their Trade, that the ſame could hardly be ſo far diſcovered as to make 
a lawful Probation 3 for they did not only procure Paſles from the Swedes, 
and Danes, and other Allyes, and Newters, and upon the Priviledge gran- 
ted to them of Hollands Maſters, did ſend perſons intruſted by them, as Ma- 
ſters or Steerſmen to mannage their Trade,under pretence of fixing their Do- 
miciles in Sweder, or in Denmark, conform to theſe Treaties : But alſo, 
intraſted their Money to Merchants, or FaQors, belonging to the Countries 
of Allyes, and Newters, who bought Ships and Goods 1n their own Names, 
but to the uſe and behove of the Follandess, and upon their risk and advan- 
tageand profite,ſo that they had pretence todepone;that the poo of Ship 
and Goods did belong to theſe free-men who bought them, becauſe there lay 
only an obligation of truſt upon them, to communicate theſame to Hol/anders; 
3s did appear by a report returned from the Magiſtrats of Steck-holwe, upon a 
Crmmibion from the Lords for clearing the property of the Ship called, the 
Wine Grape, and her Loading, for the perſons who bythe Paſs, made faith as 
owners, being interrogat, whether they had lent their names for the behove of the 
Dutch, or had bowght the Ship and Goods for their uſe , ſothat the benefit or loſs 
was to redound tothe Dutch, they declined to giveadirett anſwerupon Oath, 
denying the ſame, and only aſſerted , that they ought not to be int 
upon ſuch indire@ dealing, or thelike, or to-that purpole : yea, uſe wasmade 
the Name and Truſt of his Majeſties Subject, to collour the Dutch Trade, ' 
and many Paſles were procured from the TY of England for the ſame 
| effeQ - all theſe werethe more eaſily obtained, becauſe the ſufferings of innocent 
Merchants, upon accompt of their Governours was generally pitied, and the _ 
) profite of Privateers was als generally hated and envied. 


The ordinar grounds of a preſumptive Probation of the Intereſt of Enez 
mies, by the cuſtom of Nations aretheſe, firi?, ifin the time of War, Ships 
were not inſtructed with Paſſes upon Oath,expreſsivg the Owner of Ships and 
Loading 3 and therefore, the want of Paſſes, or the want of Documentsfor in- 
ſruQting the properties ofthe Ship and Loading, orany part thereof, the amen 
spreſumed to belong to enemies. Secondly, Falſeor forged Documents. Third- 
h, Double Documents. Foxrthly, Deſtroyingof Documents, as throwing the 
fame over Board, or ſending them away at the time of the Capture ; infer 
that the Ship or Loading, or ſome part thereof, belong'd to Enemies, _ 
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likewiſe the having Aboard double Flaggs, to be made ule of at diverſe occa- 
ſtons. 


- As tothe firſtground of Confiſcationupon want of Documents ; Firſt, There 
1s no necelsity to have Aboard a Vendition of the Ship in write, but inShips, 
as:other moveables, property is preſumed from poſscfsion. July 26. 1673. Cap- 
tain Hamiltonn contra the Maſter of the Ship, called the of Stattin; 
neither doth the want of a Paſs, conform to the formula in Treaties, as be- 
ing defe@ive and not expreſsing the Port to which the Ship was dire&, infer 
Confiſcation : in this caſe there was no Counterband Goods Aboard, ſo that 
though the true Port had been the Enemies Port, 1t would not have inferted 
Confiſcation, FJarnary 21. 1673. Hendrick Anderſon , Maſter of the Sun of 
Dantzick, contra Captain Dowglas. The like was found the 19. of Februaxy, 
1673. the Ownetrs of the Palm-tree and Patience, contra Captain Atchiſon, 
and upon the 27. of February, 1673. Theowners of the King David, contra 
Captain Domnaldſon , where a Swediſh Ship wanring a Paſs, conform to the 
Swediſh formula, and not being upon Oath, though theſe were found preſum- 
ptive Probations of the Intere\t of Enemies, yet not fo pregnant as to exclude 
a contrary poſitive Probation , that the property of the Ship and Goods he- 
longedto Free-men, and the not expreſsing the Port mthe Paſs of a Swedifp 
Ship, was not found ſoto infer the Goods to belong to Enemies, but that it 
admitted a contrary Probation, that the Ship and Loading belonged to Free 
men, and becaute the Loading was Pitch and Tarr , which 1s Counterband, 
the not expreſsing the Port, being eſsential as to Counterband, would 
have Corifilcate the Ship and Loading , unleſs it had been ſecured b 
the Swediſh Treaty, declaring Pitch and Tar, and others, being the Growth, 
of Sweden not to be. Counterband, Febrs:ry 28, 1673. The Maſter of the 
Sti Peter of Stoad contra Captain Stewart. 


" Paſſes for Shipsin time of War, muſt be renewed for every Voyage, and 
cannot otherwayes expreſs the kinds and quantities of the Cargo, which was 
ſyſtainedasone of the reaſons ofthe Adjudicationof the Shipcalled theElſzburgle, 
at the inſtance of CaptainDowglas,decidedJuly 18.1673. yet aShip was not found 
Prize as wanting a Pals for the preſent Voyage 3 1n reſpe&t, She having louſ- 
edat Nartz, and having therea particular Paſs, ſhe was forced m to Emgland 
by ſtreſs of Weather, and there ſold her Loading, and went back to Namiz, 
and took in the like Loading for the ſame Owners and Port, and therefore 
A not the firſt Paſs, June 17. 1673. Captain Donaldſon, contra Maſter of 
the Debora, 


"tt is Likaviſe moſt neceſſar , that Paſſes be truly granted upon Oath made, 
Which is the greateſt ſecurity againſt colourable Documents , and therefore 
was ſuſtained as one of the Grounds of Adjudication, of the Ship calledthe 
St. Mary, that the Maſter by his Oath acknowledged, that he had not made 
Faith, as the Paſs bears : as was found June 25. 1673. and upon that reaſon 
aShip was found Prize; in which caſe alſo, one Wiznels Deponed, that pa- 
pers were thrown over-board, July 9. 1673. Captain Giles contra the Own- 
crsof the Bownder. 


-Double Documents infer Confiſcation, but that is Chiefly underſtood when 
the' Documents are contrary in material paints, but'where there was one pals 
fibm the Colledge of Commerce , and another: from the -King of Smeder, ha- 


virig-ſomecentrariety, but not in material points, the fame was not found 0 
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make the Ship prize, June 13. 1673. Captain Wincheſter, contra the Owners 
of the St, Andrew. | | | 


The throwing of papers over-board, or deſtroying the ſame at the time of 
thecaptar, is a moſt pregnant ground of Gonfiſcation ; for thence it is preſu- 
med, that theſe papers would have inſtructed the property to belong to Ene- 
mies, and thercfore being proven but by one Witneſs, it putthe burthen of pro- 
bation upon the 1trangers, that the Ship and Loading belonged to free men, 
February 28. 1673. The Maſter of the White Dove, contra Captain Alexan- 
der : regard was alſo had to theſame, though but proven by one Witneſs in 
the Contiſcation of the Bounder, July 9. 1673. and if there were concurring 
Witnelles in this point, it would inter preſumptionem jaris, &* de jure, not ad- 
mitting contrair probation. 


Ships have oftimes been found prize by the concurſe of ſeveral evidences of 
a contrivance, under colourable Documents, and theretore a Ship was found 
prize, becauſe the paſs did not mention the Port , which a Toll-breit bore 
to be Breme, and the Maſter by his Oath acknowledged the Port to 
be Amſterdam, and that the Owners were other perſons then were expreſt in 
the paſs, and that the Maſter reſided in Ho/and, though the paſs bore himto 
to be a Burgeſs in Dartzick, againſt which a contrary probation was not ad- 
mitted, Jaruary 23. 1673. the Owners of the Crown of Dantzick, contra Cap- 
tain Lyon; a Ship wasalſo Confiſcat, becauſe the Maſter and Steerſman depo- 
ned that they knew not to whom the Goods belonged, but that they had or- 
der from a Merchant in Amſterdam, to confign them in the Pack-houlſe of Stock- 
holme, to be delivered to ſuch perſons as ſhould ſhow ſuch marks, Jalz 10. 
1673. Captain Frazer contra Maſter of the Flying Heart, and in like manner 
the Fortune of T railſoundt was found prize, Jnly 22. 1673. becauſe-it was 
acknowledged upon Oath , that if the Ship were taken by Holanders, the 
Company ſhould depone the Goods belonged to the Tarr Company in Stock- 
bolme, asthe paſs bears, and if it came ſafe to Scotland or England, they ſhould 
declare the ſame belonged to Samuel Souton an Engliſh man reſiding in 
Sweden, 


Albeit a part of Ship or Loading be found to belong to Enemies, and that 
thereby the whole becomes prize, as being partners with the Enemy in carry- 
ingon their Trade, yet theſe who can ſhow that they were in an invincible 
Ignorance of the intereſt of an Enemy, and did all that they could do, to ſe- 
cure againſt the ſame, by taking the Oaths of the Owners of the whole Ship 
and Loading, -that the property belonged to themſelves, and no part thereotto 
an Enemy, 1t would take off the Delinquence of that party, _ preſerve their 
intereſt, which wasnever pleaded during theſe Wars, but by ſome of the Kings 
Subjects 3 as 1N the firſt War, the King having by His Proclamation, warrant- 
&d all Ships even from Enemies, to be employed for bringing Timber for the 
rebuilding of Londox, a great part whereof was then lately burnt, Certificats 
and pafles being alwayes had from the Duke of Tork, Lord High Admiral of 
Ezgland, whereupon John Dyſione Merchant at Zondon, Fraught a Ship of 
Norway, whereof Booz Neilſon was Maſter, called the Raphel, to Import to 
Londoz, fix thouſand Dail boards, the Ship in her Voyage to London, was ta- 
ken by Captain Wood, and the whole Ship and Loading adjudged as prize, which 
being brought before the Lords by ReduRion, they found that the Ship and 
Loading became prize, becauſethere were found Aboard fifteen hundred Dails 
belonging to the Ownersor Company, who then were in enmity in the Dariſh 
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War; and yet the fix thouſand Dails belonging to the London Merchant, who 
had contrated bona fide, by the Kings Proclamation did not become 
prize with _ the Ship, as' was. decided July 13- 1569. for the Loy. 
don Merchant not being the place of Embarquing, could not know 
whether there was more entered thenthe Dails he Fraughted, or whether the 
Owners gave truly an Oath upon the property and quantity of the Loading. 
And in like manner, Sir Francis Clerk Merchant at London, having ordered , 
parcel of Braſs-wyer tobe brought home to him from Swedey, the famen ya 
imbarqued in the Ship, called, the Calmrer, which was taken in her Voyage to 
London, by Captain Smeatoun, and was adjudged prize by the Admiral, be. 
cauſe the Paſs was convelled by the MaſtersOath , yet the Parcel of Bra. 
wyrr belonging to Sir Francis Clerk, wasfound not to be prize, Dccemb, x2, 
1673. Sir Francis Clerk contra Captain Smeaton, and that becauſe, Sir Francis 
reſiding in Exgland, and not being upon the place of Embarquing, couldnor 
know the falſe-hood or ſimulation of the paſs, or other grounds of Confiſcati. 
on ; and albeit there was no Document Aboard for this parcel of Braſs-wyer, 
which would have inferred a preſumptive probation againſt Alliesor Newters, 
that the ſame belongedto enemies, yet the ſameor any other preſumptivepro- 
bation, though ſo ſtrong againſt Newters, that it would admit no contrary 
probation, as to the Kings Subjedts reſiding in His Dominions, whocould not 
Trade but under colourable Documents, it was not dolys malns, unleſs th 

had or could have known the Intereſt of any ofthe Kings enemies. And like- 
wiſe, ſome Merchants in Huſt, havingembarqued a Loading in a Ship of Ham. 
burg, called the Lyveday, the Admiral found the Loxingprize, becauſe there 
weredouble and forged Documents made uſe of, againſt which no contrary 
probation would have been admitted for Newters, who being free with all 
parties ingadged in the War, had no reaſon to make uſe of falſe or double 
Documents, io thatit neceſſarily inferred, that the Shipand Loading belong- 
ed not to Newters, but to Enemies, yet the matter being brought in queſtion 
by Reducon, the Lords found, that there being no ground of Confiſcation of 
the Ship, but it was a free Hamburg Ship, except upon accompt of the colou- 
rable Documents for the Loading, they admitted a contrary probation, that 
the property of the Loading belonged to the Merchants of Hull, Nov.14, 1573. 
Maſterofthe Lyveday contra Captain Middlctoun. We have now gone through 
the ordinary grounds of Adjodication of prizes, there are ſome other grounds 
that have been alledged for Confiſcation, but have not been ſuſtained, as firſt, 
It wasnot found aground of Confiſcation of a Ship orLoading, that the ſame be- 
longed to the Subjes of the Duke of HolZeim, who held ſome of his Eſtate of 
the King of Denmark, then a declared enemy to the King, unleſs the Duke of 
7 had contributed to the War, as was found January 4. 1667. Panl Her- 
riſon contra L.of Ludquharn,neither that the Ship wanted a Vendirion in write, 
July 26. 1673. Captain Hamiltoun contra Maſter of the Ship called of 
Stattin; neither wasit found a relevant ground of Confiſcation, becauſe the Ship 
was bought in Holand, and taken at Sea ere ſhe touched any other ground, 
F ebruary 21, 1673. the ownersof the Ship called, the Prince of Eat-Freezland 
comtra Captain Binniez thelike was found in the foreſaid caſe of Captain Hamil- 
toun, neither did the inſurance of Ship or Loading in Holland infer a ſufficient 
ground of Confiſcation alone, though it might concur with others as an admi- 
nicle, albeit the infurance was alle4ged to pur the risk and hazard of the Cap» 
ture upon the Kings enemies, without derrimentto his Allies; Yet the Loras 
found, that ſeing the property of the Goodsinſured, did remain in the Kings 
Allies, the ſamen ought not to be Confiſcat, neither was it alledged, that the 
inſurance was exprelly againſt capture, butagainſt hazard ar Sea in general, 


Fuly 22. 1673. Caprain contra Owners of the Fortune na £ 
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Thisfurther is to be obſerved, that when the Ships of Newters have aboard 
counterband, the defie& of Documents for the counterband,or double, or co- 
lourable Documents to cover the ſame, will not infer confiſcation, if the pro- 
perty beproven to belong to free men, and that the true Port intended, was 
not an enemies Port, becauſe inſuch caſes Newters haveneceſlity of colourable 
| Dochnena: but asto the property of Ship and Goods, they have no ſuchne- 
ceflityz and therefore, contrary probarion isnor admitted againſt the ordinar 
$255 probation, by wantingof Documents,concealing or deſtroying of 
ocuments, or making uſe of double or falſe Documents, 


When Prizes adjudged by the Admiral, are rouped and fold, ifby reduQi- 
on they be liberat by the Lords, the ownersare decerned i» ſolidum, to reſtore 
the price, theShipand Loading being indivifible; and oftimes ſome are aflum- 
ed as owners which are not ſolvent, jxze 10. 1680; the Ann of Chriſtiana con- 
tra Captain Martir. And iftheShip and Loading beorderly rouped, upon the 
Admirals -warrand, or fold upon his Decreet, before the ſame be called in que. 
ſtion by citation upon redu1on, ' albeit the Lords thereafter liberat the Ship, 
they will decern no more but the Price obtained by the roup before the Admi- 
rals Adjudication, or the Price obtained by fale, boa fide, after the Admirals 
Decreet : And if the Kings fifteenth part, and the Admiralstenth part, be boa 
fide, payed, they are liberat, pro tanto, and the ſtrangers mult have recourſe to 
the Theſaury and #gainſt the Admital for repetition. 
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[ntekrments of Property. 


The original of Fees. 
Feudal Furiſdiion, eſpecially of the 
King in Parliament. 

Fendal Juriſdidion of Superiors. 

Allodials. 

Regquiſtts of proper Fees. 

Kinds of improper Fees. 

Dominium dire&um eſſential to all 
Fees. 

Dominium urtile; 

Fidelity alſo neceſſary. 


. Feudal Contratts. 

. Odat rights, 

. Infeftment what it ſugnifies. 

. How write is neceſſary for Infeft- 


ments, 
What kinds of writes are neceſſary 
for Infeftments. 


. The Tenor of formal Charters. 
. When [nſiruments of ſeaſine became 


neceſſary. 


. The Tenor of formal ſeaſtns. 
. Theeſſentials neceſſary in ſeaſins. 


8 eaſins muſt have warrands and ad” 


minicles, and what theſe are. 


20. Regiftration of ſeaſins. 

21. -Regiitration of reſignations, | ad te. 

manentiam. 

21. Registration of the allowance of A- 
pryſings and Adjudications , In- 
hibitions and Hornings. 

23. The atteit of the Nottar and two wit- 

neſſes, neceſſary in ſeaſins. 

24. ExtraFsof ſeaſins not probative. 

25. Tranſumpts of ſeaſens, 

26. Bounding Infeftmens. 

27. Baſe Infeftments, how far effeFua 
without Poſſeſſuon. 

28. Infefiments by Confirmation. 

29, Infefiments upon Appryzing or Ad- 

judication. 

30. The effed of Appryzings ov Adjudi- 
eations with a charge, 

31. Infeftments Ward. 

32. Fens of Ward-lands, how far va- 

lide. 

33. Infeftments blenſh. 

34. Infefiments Fen. 

35. The annexed property of the Crow": 
can only be ſet Feu after dijjs- 

tution 
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lution in Parliament. 
46. Fens of the annexed propertie, ſet 
with diminution of the retour du- 
fre, are nll, 
37: Fensof Kirk-Lands. 
38. Infeftment in burgage., 
39. Infeftment in mortification. 
40. Manſes and Gleibs. 
41. Conjuni Infeftments, 
42, Infefiments to heirs ſabſtitme. 
43. Infeftments ſumple and tailzeed. 


46. Warrandice. 
47. Tacit conditions impled in Ward- 
Lands, 
48. Tacit conditjons in Warandice and 
relief. 
49. Tacit conditions in Infeftments of 
Offices. 
50. Tacit conditions in Excambion. 
51. Tacit conditions in Feus. 
$2. Liferents reſerved in Infeftments of 
| Properiie. 
$3. Exceptions un Infefiments, how far 
| effeFual. 
$4. Faculties reſerved in Infeftments. 
(3. Burdens of ſums in Infefiments, how 
far effeual. 
$6. The effec? of impoſſible or wnlawful 
conditions in Infeftments. 
$7. Conditions inconſiſtent are null. 
$8.Clasſe de nonalienando #nTuilzier, 
59. Clauſes reſtriFive and irritant in 
Tailzies. 


anfaftment. 
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60. Rezalia not expreſt, are not carried 


by Infeftment. 
61.Regalia are carried inBarony, though 
not expreſs, 
620 Juriſdition and Courts. 
63. JuriſdifFion of Baron Courts, how 
farreſtrided. 
64. Tues of Baron Courts belong to them- 
| ſelves. 
65. Injeſtments of Conſtabulary. 
66. F ortalices, how far extended. 
67. Forreſtries, 
68. Aunting of Deer, inter regalit. 
69. Salmond fiſhing. 
70. Cruives, 
71. Milns. 
72. Priviledge of Brewing, 
73. Part and pertinem, 
74. Wood and Coal. 
7 5* Houſes and Biggings, and Park 
Dykes. 
76. Fowling, Hunting and Fiſh. © 
zhg: 
77. Curmingarg. 
78. Dovecotts. 
79. Free Ib and Entry; 
80. Herezelds, 
81, Steelbow-good:. 
82. Theeffelt of Infiſimem:, in po. 
ſellorio, 
83. The effet? of Infefiments, in peti- 
torio. 
4. Inhibitions and their effeits againſt 


Infeftzents. 


Title thirteenth. 
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HE Roman Empyre in [taly, being long 
opprelt, and at length ſupprelt bythe Inun- 
dation ofthe Lomgoburds and other barba- 
rous Nations, who ſeated 'themlelves there 
and divided theſe beautiful Courtreys 2 
monglt their Captains, and they ſub-diyid. 
ed the ſame to their Souldiers, for their 
Military ſervice 3 and as they were the 
authors of this new Right, ſo they didterm 
it by anew and barbarous name, Fexdum, 
which the Germans call Fiff, and we with 
the Engliſh call a Fee 3 concerning which, 
there was no common written Law, but 
the ſeveral Provinces had their diverſe Cu- 
ſtomes, as they thought moſt ſuitable tothe nature of this Right, and their own 
utility. Theſe Booksannexed tothe CivilLaw, called Libr: Fendoram, though 
they have great reſpe& amongſt Lawers, yet they are but the obſervations of 
privat perſons, and ſo not a written publick Law: | 


By the Irruption which happened 1n the ſixth Century , the Civil Law was 
ſopit for five hundred years, it was revived 1n the eleventh Century, and did 
take in with it the Feudal Cuſtomes , which have been propagat through the 
moſt civil Nations inthe World, not only for {trengthning them towards War, 
but becauſe Soveraigns had'thereby a new'interelt over their Subjettsand Inke- 
riors, thereby. becoming their: Feudatars and Vallals , owing always to them 
fidelity, and ofteſt followingastheir Chentsand Allecles, acknowledging them 
as their Lords, Superiours, and Paramount in their Landsand Heretages, which 
are all derived, mediatly of imtnediatly from the Soveraign authority, asthe 
common and ſupream Superiout of all the\SubjeAs, who have any more thenthe 
right of mb. Moveables. 

2. And thereby alſo arifeth the Feudal Juriſdiction, whereby not only the 
Soveraign power, but all-Superiours do by the advice and affiſtance of their 
Vaſlals, who are called Peers of their Court , order and determineall things 
not only relating to themſelves and their Vaſlals, but to all others who arelo- 
cally within theirTerritories,both in Civils and Criminals,in fo far as they derive 
Juriſdiction Civil orCriminal from the Soveraign power,immediatly or mediat- 
ly; no Nation is more exa& in this then Scotland, wherein the King as Supream 
Superiour, ruleth by His Vaſlals aſſembled 1m Parliament ; in which, at firlt, 
all were perſonally preſent, who held Lands immediatly of Him, as Barons great 
and ſmall, Free-holders and Prelats for Church-lands ; the free Burghs were 
alſo repreſented in Parliament by their Commiſſioners , as holding their Bure 
gage Lands, and their Freedomsand Priviledges of Butghs, as Feudatersof the 
King fo that there was not one foot of ground in Scotland whoſe Lord was 
not preſent in Parliament. 


But when Fees holden of the King became ſub-divided, or multiplied, two 
or more Commiſſioners were admitted in Parliament , in name of the meaner 
Baronsand Free-holders z all were accompted great Barons, who held an =_ 
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dred merk Land or above of the King, and the reſt meaner Barons, Par. 1 503. 
cap. 78. So alſoother Superiours have their Courts, conſiſting of their Vallals, 
who are oblieged to anſwer ſuitthereto, wha asa Jury, gave Doom and Judge- 
ment of old, when all matters proceeded by Jury or Inqueſt, as it was alſo 1n 
the Kings Court by Sheriffs, Bailzics, cc. of which the ſhadow or formality yer 
remaineth, of having a Doomſtcr asa member of Court to pronounce ſentence, 
though Inqueſts be in moſt things laid afide through cuſtom, 


3. The very right of Superiority carryes this right of Juriſdiction over the 
Vaſlals, unleſs by their Intefttments, or Preſcription, they be exempted. 


F Our Learned Countrey-man, Mr, Thomas Craig Advocat, hath largely and 
learnedly handled the Feudal Rights of this and other Nations , in his Book 
d: Fendis;, and therefore, we ſhall only follow cloſely, what ſince his time by 
Statute or Cuſtom hath beencleared or altered in Feudal Rights, which 1s ve- 
ry much, for he having written in the year, 1600. there are {1nce many Sta- 
xutes, and variety of caſes , which did occur , and were determined by the 
Lords, and havebeen, de recenti, obſerved as they were done by the moſt emi- 
nent of the Lordsand Lawers,as by Haddingtoun who was Preſident of the Se(- 
fion, and by Preſident Spetſweod, and by Dury, who continued in the Seffion 
from the year, 1620. until his death in the year, 1642. And though theſe De- 
cifions have been intermitted ſince that time, till the Kings return, the loſs is 
not great, theſe timesbeing troubleſome, and greatalterations of the Lords; but 
the Deciſions of theLords have been conſtantly obſerved fince theKings return, 
by which moſt of the Feudal Queſtions are determined 3 and theſe things which 
Craig could but conjecture from the Nature ofthe Feudal Rights, the Cuſtoms 
ofneighbouring Nations , and the opinion of Feudiſts , are now commonly 
known, and come to a fixed Cuſtom; neither doth he obſerve any Decifions 
particularly by the time, further then his own time inwhich our Feudal Cu- 
ſtomscould little be determined, ſeingthe Lords of Seffion were mutable and 
ambulatory, till the year, 1540. in which, King James thetfifth did perfect the 
eſtabliſhment of the Seſſion in a Colledge of Juſtice, who at firſt, could not be 
ſo knowing and fixed in their forms andcuſtoms; and therefore, it cannot be 
thought ſtrange, it the Feudal Cuſtomesas they are now ſettled,do much dif- 
fer trom what Craig did obſerve ; he hath indeed very well obſerved the or 
gine and nature of Feadal Rights, and the Cuſtoms of {taly where they be- 
gan, and of France and England, whencethey were derived to us; and there= 
ore, welſay little as to theſe: And ſo much only of the Rights themſelves as 
muſt necellarly be introductory to our fixed Cuſtoms ; in which, we ſhall fol- 
low that ſame Method (as moſt accommodat to the matter) which we obſerved 
n the former Title of real Rights : But there being in Feudal _— nothing 
of that original Community which is therein, being only a promiſcuous proper. 
ty of Incorporations or perſons ;z or otherways a lervitude of common Paſtu- 
rage, ©. 


Therefore, we ſhall firſt ſpeak of the Right of property in Fees, both in re2 
lation to the Superiour and to the Vallal, Next of the Servitudescompetent 
m Fees, which comprehending all Rights, not reaching the alienation or ſub- 
ſtance, but thelefſer intereſts, extending only to the profits or uſe of Heredita- 
ments, muſt comprehend both the intereſt introduced by Law, as Teinds,and 
theſe that are by conſent, by Infeftments or other grants, or long poſſeſſion, 
whether they be perſonal as Liferents, Conjun@-fees, Terces, and the Right of 
Courtifie, Annualrents, Penſions, Rentals, Tacks, &c. Or whether real Ser- 

Nnn vitudes, 


230 T itle abirtceuth.- > 


vitudes,.as Thirlage, Paſturage, &c.  Andlaſt, Feudal Pledges, which are cal- 
led Wodſetts. But inall, weare only here to ſpeak ofthe conſtxution of Fey. 
dal Rights, leaving the tranſmiſſion thereof to Heirs, or ſingular Succeſlors, 
to the next part, Vide Title 24.'and 27. 


4. The property of all Lands and Immoveables, or Hereditaments, are ei. 
ther Allodial or Feudal; Allodial is that , whereby the right 1s withoutrecog. 
nifance or acknowledgement, of a Superiour, having a real Right in thething, 
thusare Moveablesenjoyed ; and Lands and Immoveables were ſo till theſe Feu- 
dal Cuſtoms; and now there remains little Allodial : For Lands holden Fey 
or Burgage, or Lands Mortified, are not Allodial, feing they acknowledge 
Superiour, having the dire# Right of property , and to whom, there muſt 
be.ſome Rent or return, though they be not ſo proper Fees, as Land holden 
Ward. Yet the Superiours Right in the Soveraign power, 1snot Feudal, but 
Allodial here, though ſome Kingdoms be holden ot Superiors as Feudal. $9 
alſo the Gleibs of Miniſters ſeem to come neareſt to Allodials, having no Infeft. 
ment holding Rent or acknowledgement, though they be more properly mor- 
tified Fees, whereof rhe Liferent-eſcheat befalls to the King only. 


Kirks and Kirk-yards are only Allodial, without any acknowledgement of 
a Superiour, but they are deſtinat for pious Uſes, and are ordained to beup- 
held and repaired, Par.1563, cap. 76. And the Parochioners of every Paroch 
ar ordained to build and repair Kirk-yard-dykes with Stone and Morter, two 
els high ; and to make Kirk-ſtyles therein, Par. 1597. cap. 232. The manner 
of reparing Kirks was remitted to the Council by the ſaid firſt AR of Parlia- 
ment, and thereuponan A& of Council was made, which is ratified, Par.15 72. 
cap.54. butis not repeated in the Ratification , but only in general, that the 
Parochioners were warranted to name perſons to ſtent the Neighbours. 


A Fee fignificth eitherthe rightit (elf, or the thing afteted with theRight, 
whether it be corporeal, as ns 1 7 eines Woods, Fortalices, Milns; or inco 
real, as Annualrents, Fiſhing, Juriſdiction, Paſturageor the like, and at thehl, 
it was freely granted for Fidelity and Military ſervice ofthe Vallal, 


5. Andtherfore it implyed , firſt , That it was a free and gratuitous Do- 
nation, as to Money or other anterior cauſe, and only for fidelity and ſervice, 
Secondly, None could ſucceed therein,but ſuch as could perform that ſervice, 
whereby women-wereexcluded. Thirdly, 1t could deſcend to none but tothe 
Male Iffue of the firſt Vaſſals body, which ceaſing, ir became void, andcould 
not be tranſmitted to the Collaterals, or to the Aſcendents of the firſt Vaſlal. 
Foxrthly, Whenſoever it was open or void by the death of the Vaſſal Infeft, it 
returned tothe Superiour , until the Vaſſals Heir were capable of Military 
Service, which waseſteemed to be ſo ſoon as he attained Majority, And while 
it was in non-entry, by thenegligence of the Vatlal,not demanding Infeftment, 
but in his Minority, when he was unable to ſerve, both the Lands and the Vaſ- 
ſal were 1n the hands of the Superiour, in Ward and Cultody , or of his Do- 
natar as his Legal Tutor, who was to educat him for his own ſervice, and to 
intertain him, beſide which he had thenno other profit of his Fee. And ifhe 
married without the Superiours conſent , he loſta ſum equivalent to that To- 
cher, which were ſuitable to his Quality and Eſtate: And if contrary his Supe- 
riours will, he refuſed a ſuitable Match,he forefanlts the double of the Tocher : 
The reaſon introduQory of this was, becauſe the Superiour might be.concern- 
edin the affinity contracted by his Vaſial in hismarriage, 
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In all Fees, fidelity by the Vaſſal to his Superiour isneceſlarly implyed, an& 
if any _ were acted contrary to fidelity and gratitude , againſt the life 
and fame of the Superiour, 'to the great prejudice of hisEitate or neareſt Re- 
larions , the Feebecame void ; wherein is alſo comprehended the Vaſſals dif 
claiming ot his Superiour , or owning another in his placez or Intefting ano- 
ther Vailal without his Superiours conſent. 


Feesare not only unalienable without conſent of the Supertour, for the rea- 
ſons now adduced; but they are ſirid juris, and there is no obliegementup- 
on the Superiour to receive any ſtranger or ſingular ſucceſſor, his Vaſlal, ex- 
cept what the Law hath introduced by Statute or Cuſtom, in favours of Cre- 
ditors, for obtaining ſatisfaction oftheir Debts , by Appryzings or Adjudica- 
tion, whereby the ſuperiour may be compelled to recerve ſingular ſucceſſors: 
Yet the Diſpoſition procuratory , or precept ofſeasing beforelntettment are 
afgnable, and the ſuperiour may be compelled to receive the Afhigney, ifthe 
Dilpofition be in favours of Aſſigneys: But Infeftment being once taken, he 
isnotoblieged to receive any Atfigney or ſingular ſucceſlors, otherways then 
in obedience of Horningupoa Appryzing or Adjudication, getting a years Rent 
for accepting a new Vallal. 


6. Theſe being the ancient requiſits of Fees 3 that is a proper Fee which 
hath them, and the want of any of them makes it Improperin fo far, but moſt 
oft:\em mightalways, and now are changed by the Tenor of the Infeftment, 
as when the Fee is granted to the Vaſlal andthe Heirs of his body 3 it is fo far 
improper,that women may fucceed. If it begranted to him and bis Heirs fim- 
ply, then his Collateral Heirs or Aſcendents may ſucceed : Or ifto his Heirs 
male whatſoever, much moreifto the Heirs or Deſcendents of other perſonsin 
Tailzies. Fees are alſo granted, not for Military ſervice, or ſervice indefinit- 
ly, but for ſomedefinite particular ſervice, asfor carrying of a Sword orother. 
Enſign of Honour, before the Superiour in ſolemn days; or not for ſervice 
at all,out for ſomeRent, which is either inconſiderable,as a meer acknowled 
ment of theSuperiour, asa penny Money, or a grain of Pepper, a Roſe,e*c. Or, 
for a Feu-ferm-duty in Money, or any Fungible, or other performance : Or, 
_ the avail of the Marriage , and profit of the Ward is taxed to ſuch a 

Hence we may conſider, what remains as to the eſſentials of Fees, and com- 
mon.intereſts thereof, which are theſe. 


7. Firſt, there muſt remain a right in theSuperiour, which is called , doe 
minium diredum:; and withal, a Right in the Vaſlal, called, dominium wtile : 
The reaſon of the diſtin&ion and terms thereof is, becauſe it can hardly bede- 
termined , that the Right of Property is in either the Superiour -or Vaſſal 
alone, ſo that the otherſhouldonly have a ſervitude upon it, — ſomehave 
thought Superiority but a ſervitude, the property being in the Vaſſal ; and 
others have thought the Fee it ſelf to be but aſervitude, to wit, the pep | 
uſe and fruit, yet the reconciliation and fatisfaftion of both , hath been well 
found out in this diſtin&tion, whereby neithers intereſt is called a ſervitude z 
but by the reſemblance of the diſtinQionin Law, betwixt jure & aTiones di- 
_ and theſe which for reſemblance were reductive thereto, and therefore 

£d, wtiles. 


8. The Superiors Right is called, dowinium direFum, and the Vaſlals ntile, 
and without theſe, the Right cannot conſiſt. q 
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Secondly, As there muſt bea right in the Superiour, and anotherin the Vaſſy], 
ſo the Vaſſal in his right muſt neceſlarly hold of, and acknowledge the Supe- 
rjour, as having the dire Right in the fee, otherways the twodiltin&t Right 
Without this ſubordination, will make but two partial Allodial Rights. 


Thirdly, There is neceſſarly implyed in Fees, ſome Rent or return to the $y- 
periour forthe Fee, which may be either ſervice, Money, or other Fungible,or 
prayersandſupplications; asig Fees mortified tothe Kirk, or other performance, 
or at leaſt che Vaſſals fidelity to the Superiour, implying, not only negative, 
that he may not wrong the Superiour , Wb poſitive, that he mult reveal to his 
Supertour any deſign againſt his Life or Fame. 


9. Which fidelity, though it be not expreſt, yet it is neceilarly importedin 
all kinds of Fees, and cannot be taken away by any pation to the contrary, 
without deſtroying the very nature ofthis Right. 


Io. To come now ta the conſtitution of the Property of Lands, in Fee and 
Heretage, the Feudal Contratt is of it ſelf alicnativeas Loan,Sale, Exchange : 
and the Coutratts 1n Law, ealled, do xt des, and do ut facias;: Of winchtwo 
laſr, the Feudal Contra@ is a kind, ſeing thereby Land or other immoveable 
is given, for giviag or doing ſomething ; theretore, as in others, fo in it, the 
will of the awner muſt conſtitute the Right in the Vaſlal; and ſeing by the Cu- 
ſtrom of Nations, ſome kind of Poſlefiton 1s neceſlary to conſcitute or traasfer 
property, the Superiours delivery of Poſleffion to the Vaſſal, or acknowledge. 
ment and approbationthereof in the Vaſlal, tobe holden by him in Fee, were 
ſafficient to conſtitute and perted& the Fee, 


'*1: And therefore, in the Udal Right of Lands in Orkzay and Zetland, 
wheteby withcurt any Infeftment,[nveſtiture or other Right or Write, they en- 
joy Lands and Hereditamentsz itfufficeth them to inſtru by Witneſſes, that 
they have pcffeſt, as being holden andrepute Heretable poſleſſors of ſuch Lands; 
but the Law and Cuſtom of Scotland, having, as 1n all other places, neceflarly 
required Write, not only for evidence of the Conſtitution of this Right, but 
as' Solemnities for the perfecting and ſolemnizing thereof, without which it be. 
comes not 4 compleat real Right ofthe ground, except where ſuch Writes have 
been deſtroyed, orloſt in times of trouble, and then proving the Tenor of them, 
muſt be uſed : Or in ſome caſes,the Heretor may be cognoiced by an Inquelt,as 
Heretablepolicflor. But ordinarly Write is requiſite, which Writes are cal- 
led an Infeftment, or an Inveſtiture. 


- 12. Tafcftment or infeudatio,fignifieth the Right conſtitutive ofa Fee, asits 
Etymon indicateth : So alſo, Inveſciture1s the fame, more Metaphorically, as 
we are ſaid tgbe inveſted or indued with any right, as men arecovered with 
a Garment or Cloak, and denuded and diveſted thereof, whenit is extma or 
tranſinitted +, So bath Infeftment and Inveſtiturefignifie the Writes, which are 
evidents, fi aifying the Act conſtituting the Fee 3 and theſe are two, the Dil- 
poſitive Will of the Superiour, and his delivery of Poffellionby himfelf or his 
Procurators-in his Name. 


13. Ofalong time, Infeftment hath required write as a neceſiar ſolemnity, 
not only as a mean of probation , that the Superiour did my diſpone ro the 
vaffal , any tmmoveable in Fee and Heretage, and that accor iwgly the vaihal 


attained Poſſeflion, Natural, Civil, er Symbolical; for if write were —_— 
| on 


Infeftments of property. 233 
only for probation, other probation might alſo-be admitted, not only againſt 
the Superiour, or his Heirs by their Write or Oath, buteven againſt theirfin- 
r fucceflors, or other Competitors, by whoſe oath of knowledge or write, 
the truth of the Infeftment , and of theſe two-neceflary Ads, to conſtitute a 
Fee, might be proven; and albeit the Superiours oath would not prove againſt 
a ſingular ſucceſſor , yet his write anterior to'that ſingular ſucceſiors Right, 
acknowledging, that he had at ſucha time inveſted fucha as his vatia}, 
and entered him in poftefson, which would prove againſt his Aſsigney; yet 
neither of theſe ways would conſtitute a Fee, and ſupply awritten Infeftment, 
except where the peculiar cuſtom of Fees without write hath beenimmemorial;z 
and therefore ſuſtained as ſufhcientz Andalbeit it beprovided by ancient Sta- 
tutes, that the Heretable Poſlefſors of Landsmay be cognoſced by inquel?, yet 
that was only upon conſideration of Calamity and War, whereby Writes were 
deſtroyed, and where no competition was by any pretending a written [Infeft- 
ment, and Poſlefſion conform. But the queſtion being only betwixt the Su- 
periour and his Vallal, who with his Predecefforshad been in Immemorial pof- 
ſe(ſion, as being holden and repute Heretable pefſeſſors, by performing the 
deeds proper to Vaſlals of ſuch Lands, and fo holden and repute as Heretable 
Polleflors by the Neighbour-hood , which I have not heard to take efteR; 
butas to the Kings 1mmediat Vaſlals, who claims property in no Lands asSu- 
pream Superiour z but what isannexed to the Crown, or whereotfthe propers« 
ty is acquired to the King, by the Calualities of his Superiority : Or by Ac- 
quiſition from other Proprietars;z and therefore, he doth never excludethe an- 
cient Heretable Poſlcſſors, though they have loſed their Rights by publickca- 
lamity, wherein- not only Adminiclesin Write, but the teſttmomies of Witneſ- 
ſes above exception are received , whereby if the Right be not proven tobe 
blench, or Feu by the Exchequer Rolls, which bears all the Kings Pro 
and the Reddendo's thereof; or by Eque's madein Exchequer , the Fee wi 
be held Ward, and according to the probation and verdict of the Inqueſt, Char- 
ters will be granted by the King in Exchequer, and there ſcarce can be pre- 
tendedany Fee, which hath not been already cſtabliſhed by write. 


14. The Write requiſite to conſtitute a Fee, muſt contain the preſent Diſ- 
politive AR of the Superiour, by which he Diſpons tothe Vaſſal and his Heirs 
theFee, in whatſoever terms heexpreſſeth it, asifhe gift, grant, alienat, ſell 
ordiſpone, though the ſeveral terms expreſt may importa Stferene Titleand 
Warrandice 3 yea, albeit no Cauſe or Title be expreſt or implyed, but only 
that the Superiour Diſpons z or though the Cauſe or Title infinuat be not 
true , yet it was ſufficient with Poſſeſſion until the Solemnity of Inſtruments 
of Seasine was introduced, and is ſtill ſufficient when Seasine is rightly adhi+ 
bit; for we follow not that ſubtility of annulling Deeds, becauſe are ſine 
caſa, but doeſteem them as gratuitous Donations ; and therefore, Narratives 
expreſſing the cauſe of the Diſpoſition, are never inquired in, becauſe,though 
there were nocauſe, the Diſpoſition is good : And albeit neither tenendas,rede 
dendo, or the modus acquircndi, be expreſt , yet if the property was the Dif. 
poners, and he do but expreſs the Diſpoſition to be in Fee and Heretage, it is 
valid ; for the reddendo is underſt to be ſervices , accuſtomed in Ward- 
boldings 3 and there will be carryed (though not expreſt) all the parts and 
pertinents of the Fee. 


And therefore any Diſpoſition,de preſenti, in Fee, is valid as tothat part of 
the Infeftment , although the Diſpoſition contained an obliegement to grant 
z yet the not granting thereof doth not prejudge. And if Charters 

O o0 be 


234. Title thirteenth, 


be granted relative to prior oblicgements, yet the Charter is good, without 
necetlity to prove theſe. Nor willit be ſuſtained, for the Superiour or any 
competitor, that ifthe prior Obligation, Diſpoſition or Contract were produc- 
ed , 1t would be tound conditional, or haveClauſes in favours of the Superi- 
our, or that Competitor, whether generally or particularly alledged: Butif 
thele were loſt, the Charter 1s ſufficient, and no more 1s underſtood tg 
bein the rea] Right,then what is contained in the Charterzyca, though the Char. 
ter bear, according to the proviſions and conditions contained 1n tuch a Con. 
tra&, L1(polition, or Bond, which may import that the Supertour by granting 
the Charter without theſe, hath not paſt from them z and therefore, he may 
in{iſt upon them as perſonal obhegements , and the Vatlal will be ovlieged to 
produce the ſame, ad modum probationis, by Exhibitionas an incident diligence, 
v. hereupon he muſt Depone, whether he has them or had them fince the Ci- 
tatzon, ordid at any time fraudfully put them away - But if without Fraud, 
thy beloſt, the Charteris ſufficient, and in nocaſedothrequire the production 
©! any tormer ground. 


Precepts of clare con5tat, are alſo ſufficient, ſeing they contain a Precept to 
ini-it ſuch a perſon as Vallal, which implys, the Diſpoſitive. Will of the $u- 
'.r10ur 3 and therefore, is valid in place of a Charter from itsdate, albeir it 
-.:th no cftRagain(t fingular Succeſſors,as tothat Vallals Predecellors Rights, 

hich muſtbe inſtructed by the Rights themſelves, and notby the Superiours 
cxnowledgement. 


And for he ſame reaſon, other Precepts of Seasine, not relating to parti. 
ular Charters or Scasines, but either ſimple, or bearing Jecundam cartan con- 
{ciend«m, arc (ufficicnt, althoughthele Charters be never granted: But there 
C41 be only underſtood a proper Ward-holding gratuitous, without warran- 
ice, extending only to the Heirs ofthe Vatlals Bady, butnot reaching to Col- 
:.crals or Aſcendents, unleſs the precept exprels or inimuat an onerous Title, 

: Vendition, Excambion, e*c. 
ut ſince Write became to be an eſſential ſolemnity of Fees, the Superiours 
..c:ent Diſpoſitive A& muſt be in Write, but his preterit Declaratory Ad, ac- 
:c\ledging ſucha perſon and his Predeceſlors tobe Vatllals, and have the Fee, 
1 1:15 obliegement to grant the Fee , though never ſo expreſs, which relates 
11:1 tO a Diſpoſition, de futuro, will not ſupply a Charter, though clede with 
Þ.:: Follethon, or having Seasine by Inſtrument, bearing to be propriis mant- 
, though by theſe the Superiour may be compelled to grant Charters (0- 
:: and compleat, bearing expreſly, all the ordinar Clauſes in ſuch Rights: Yet 
ne caſes, Adminiculation of a Seasine will ſuffice, as in the Liferentsof 
1ycs, being proportional, or in very ancient Rights 3 or whereia Compett- 

{07 20 better Right 15 ſhown. 


\viuch leſs isitneceſſary to have formaland ample Charters in the beſt ſtyle 
zpur Parchment, in Latine, ſealedand ſubſcribed, albeit Vaſlals are oblieged 
{2 accept no other, and the Nottars, drawers of ſuch Charters may be depol- 
dl and cenſured, yetthe Right will not be annulled, or poſtponed to poſterior, 
-12re tormal and ſolemn Rights,tor want of theſe formalitics, 


15. The formal Tenorof Charters is different according tothe ſeveral kinds 
©: Infeirments, whereof ſome are original Infefttments, by which the Fee was 
lirft conſtitute, and therefore are moſt plain and (imple, containingthe dilpo- 

fitive 
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fitive ClauG, relating or inſinuating the Titleor original of the Right, if it be 
an original Charter from the King, it begins with His Royal Title, Carolus Dez 
Gratia, &c. And bears the —_ of the Thelaurer, and Commithoners for 
the Theſaury, and bears a Narrative of the Motives, inducing the King to grant 
the ſame ; and if it be Ward or Blench, in Burgage or Mortification, it bears, 
Damns,concedinus &- in perpetuum confirinamus : But if 1t be a Feu Charter, it 


. bears, Arendamus,locamus in emfenteosin dimittimus & in perpetuum confirua- 


mus; Andrhen follows the Clauſe, Terendas, and the Clauſe, Reddendo, which 
if it be Ward, bears, Servitia debita : If Blench, the particular Blench Duty, 
nomine Alle firme : It Fea , the particular feu duty, and ſometimes the dupli- 
cation thereof, and the marriage of the Heir - If Burgage, it bears, Serv#- 


, tia Burgalia: If in Mortification, itbears, Preces &- ſupplicaticnes, Andor- 


dinarly Warrandices,which, though very ample hathnoettect; tor it the Right 
prove invalid, there isno Action agauilt the King, who doth always Dilpone, 
Pleniſſimo jure ;, but periculo petent1s , eſpecially when he Diſpones as Supream 
Supcriour, by the Right of His Crown : But it he diſpone tor a price or caule 
onerous, as for ſums of Money , or by Excambion. Lands acquired by him, 
being no part of the Revenue of the Crown , or annexed property z inthele, 
witur jure privato, and his warrandice may have ette&, as to his privat Patrt- 
mony, andnot as to the Patrimony of the Crown. 


Charters granted by the King of Fees by progreſs, are either upon Reſigna- 
tion or by Confirmation , or upon Apprizing or Adjudication, which differ 
from original Charters, in their ſeveral ſpecialities, as Chartersupon Refignati- 
on, after the Diſpolitive Clauſe, bear the conveyance, that the Lands or others 
were reſigned in the hands of His (Majeſty, or His Commijſioners, by a Procurats- 
ry of Reſignation a-part , or in a Diſpoſition or Contra@ expreſſing its date in fa- 
wours of the Acquirer, his Heirs or Aſſigneys, whereupon Reſignation being made 
inthe Reſigners Life, the Charter will be granted to him or to his Heirs, ſerv- 
ed generally, or to his aſhigneys, having right by Athgnation to the Procura- 
tory of Relignation. 


Charters of Confirmation do deduce the Right to be confirmed,which, if it 
bea Charter & ſe, bearing,tobe holden from the Diſponer of the King, and expreſ- 
fing the Terendas & reddendo, The Kings Charter doth in the like ſtyle, ge- 
nerally relate the Charter to be confirmed , and then Ratifies, Confirms, .and 
approves the ſame in all the Headsand Articles therein, and then ſubjoyns the 
Tenor and Words of the Charter. 


Theſe Chartersof Confirmation whenſoever granted, are drawn back tothe 
date of the Charter Confirmed ( which were abſolutely null till Confirmati- 
on } unleſs there be a medium impedimentum, as a prior Infettment by Conhir- 
mation, or upon Reſignation by the Superiour; yea,though the Infeftment by 
Confirmation be after the death ofthe granter of the Charter to be Catnd 
if the Superiour do Confirm, it is drawn back, and will import the Superiours 

aſling trom any Caſuality, falling by the death of the Author , unleſs theſe 

de reſerved, wherein the negle ofthe Kings Officers may not be imputed in 
his prejudice; albeit Craig relatesa caſe betwixt Kirkaldie of Grange, and Ker 
in the contrary, 4. 2. Diegeſ. 4. andadds thisreaſon, that the former Vaſaal gran- 
ter of the Charter to be Confirmed, dying before Confirmation, it might be truely ſaid 
thet he dyed lait, Veſt and Seaſed as of Fee 5 which, the ſubſequent Confir- 
mation cannot make falſe , yet this being fifione juris 5 theſe fiftions 
Ooo? may 


236 Title thirteenth, 


may .do much more then thischange, and there isnothing more frequent, then 
to Contirm very old Charters or Diſpoſitions. 


There is another kind oof Charter of Confirmation by the King, of Charters 
granted by his Vaſſals totheir Sub-vaſlals, not to be holden a ſe of the King, but 
de ſe ofthe Diſponer. The effe&t of which Confirmation is to ſecure the ac- 
quirer againſt the forefaulture, or Recognition of hisSupecriour. 


Charters by the King upon Appryzing or Adjudication, do either Narrate 
the Appryzing or Adjudication, before the Diſpoſitive Clauſe: Or otherwayy 
after the Diſpoſitive Clauſe, by the Clauſe begmning, 2ue quidem terre perpri. 
vs hereditarie, pertinuerunt., ad A. B. &c. Which Claulc, is alſo next to the 
Diſpoſitive in Charters upon Refignation , and doth expreſs the Reftgnation 
made either perſonally by the Vatial, or more ordinarly by his Procuratory, 
and then bears, the procuratory of Reſignation and the date thereof: But if it be 
upon Appryzing or Adjudication, itbcars,that the Lands and others in theChar. 
ter were Appryzed or Adjudged from the fermer Vaſſal or his Apparent Heir, lawful. 
ly Charged to enter Hleir in ſpecial ; and expreſlcs the date of the Appryzing or 
Adjudication, andthe ſums therein-contained, and bears, in the Keddcrdo, the 
duties and ſervices, due and accuſtomed before the ſaid Appryzing or Adjudi- 
cation, The Kings Charters bears as witneſles , ſeveral Officers of State, and 
direFor of the Chanclery. 


The Kings Charters muſt paſs in Exchequer upon a _ ſigned by the 
King, or by his Theſaurer or Commiſſioners of the Thelaury, and a quorum of 
the Exchequer; which ſignature is recorded m the Books of Exchequer, and 
then puſſeth under the Signet, andthenunder the Privy Seal, whoſe Warrand 
15 the Sjpnature, and laſt under the Great Seal. 


Charters by SubjeQs in moſt things agree with the Kings Charters,bnt differ 
intheſe points, thatthey beginnot with their Titles, but thus, O w2nibus hanc 
Cartan viſsris vel audituris ; and thenfollows the Supertours Tileor Defigna- 
tion. And in original Charters, the ſpecial Cauſeis Narrated, as for Imple- 
mentof a certain contract , Diſpolition or Obligation , in them alſo the war. 
randice is more particularly exprefled , becauſe it is effectual according to its 
Tenor. 


In the Charters granted by Subjedts, the Precepts of Seasme were ordinarly 
megroſied , and now by the late AG of Parhament, 1672. cap. 7th. Precepts 
of Seasine are appointed to be inſert in the Kings Charters , which before 
could only paſs by a Write, under the Quarter Seal , or teſtimony of the 
Great Seal. 


In all Charters, both by King and SabjeRs , the Clauſe Terendas uſeth to 
be mfert, expreſſing the Lands, or others by thetr ordmary Deſignations, and 
thenaddmg, Per onmes ſua metas amtiquas © diviſes, pro wut jacent in longitudi- 
we © latitudine, camdonibus, Fdificits, boſcis, planis, moris, mareſtis, vits, ſe- 
210145 aquis, rivolir, ſtagnis, pratis, paſcuis, &- paſturis, molendinis e& multuris, 
C9 corn ſequelis, aucwpationibus, venationibus. p1[catronibus, petarns, turbariis, (ue 
monulis, cumcnlariis, columbis, columbariis, hortts, pomariis, fabrilibus, braſinis & 
brueriis, geneſtis, ſylvis, nemoribns © virguttis, lignis, lapicidiis, lapide & calce, 
oum cariis 6 earum exitihus, herezeldis, bloodstis , &- mulierum merchetis, libero 
ritroits'& exity, ac cum onmibus aliis tibertattbns, commoditatibus, proficuis, aſta- 
ments, 
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In-the Charters by the King or Subjects, there may and uſerh to beinſert a 
Clauſe, de novo-damus, which doth Diſpone the Fee, as by an oviginal Right, 
in caſe the Diſponers Right ſhould be found defcRive, and to fecurc agamit 
any Title proper tothe Superiour, either as 10 the property, or any (crvitude 
or caſuality 5 which Clauſes uſe to be very: full; and to. exprels a4 Nulities, 
Title , oy Imtereii in the Superiour, with ſupply of all defi&s 3. aud bearingall the 
particular Caſualities, with which the Fee might be burdened, whichare etfee 
Qual, and extended to the full againſt Subjects. Bur as to.fuch Ciautes in the 
Kings Charters, they are fully extended as toall Interc{tin the King, relating 
tothe Property, ſuch as Nulitzes, Forefaultnrre Recognition, Purpreſture, Dijcla- 
mation : But the general words, Pro om jure titulo &- mntereſſe, are not ex- 
tended againſt the King, to any Caſualty of Superiority, not reaching, but 
burdening the Property , except ſuch only as arc particularly expreſt ; and 
therefore, a xovodamns, in a Biſhops Charter from the King, Dilponing at a- 
tronage, pro 01nt jure, was found togive the Biſhops Succellor right to that Pa- 
tronage, though 1t wasa Laik Patronage, without neceſitty to 1n{truft thatthe 
Biſhop had any pretence ofa Title thereto betore, but that the ove damus was 
as effeftual as an original Right , Felzwary 19. 1680, Sir John Scot of Ancrunm 
contra Arch-biſhop of Glaſgow. But a novo damus by the King, bearing, pro 
omni jure titulo &- intereſſe , and expreſſing Ward , tound not to excludethe 
Kings Donator from the Marriage, asbeinga Caſuality differing from the Ward, 
whichuſcth to paſs by a ſeveral Gitt x7, day of July 1572. Lord Hatton contra 
the Earl of Northesk, | 


The reaſon of the different extention of the Clauſe, demovo damns, as to the 
King and Subjedts is, becauſe Subjects are preſumed to take ſpecial notice of 
all Clauſcs , that they inſert in their Charters , which ## dubio, are interpret, 
contra proferentem. But theſe Clauſes do more eaſily paſs by madvertence 1n Ex- 
chequer 3 and therefore, their Gifts are more regulat by their Acts, then by 
the common Style thereof. For though Gitts of Ward comprehend Non-entry, 
ay and while the Entry of the righteous Heir: Yet by a@ of Exchequer, ir 
s only extended to three Terms after the Ward , though the old Style be (till 
continued. 


Charters doalſo comprehend ſeveral conditionsand proviſions, of whichhere- 
after. Andſome Charters do expreſs a bounding, which is ordinary 1n theſe 
within Burgh. And ſome do expreſs a particular enumeration. And ſome 
have only the general name of Barony, or Tenendry, or ſome other common 
Deſignations, under which, there may be particular Deſignations comprehend- 
ed, And ſomeCharters bear, Infang-thief, outfung-thief, Pit and Gallows, 


Theſe Charters, or other Writes in place of Charters,thoughthey do never 
lo fully comprehend the Diſpoſitive Will of the-Superiour, yetthey never be- 
come areal Right, till they be compleated by ſeafine, which imports the taking 
of Poſſeſſion for ſeafine and ſcafure are from the ſame original, ſignifying 
laying holdof,or taking polictiion : And diſceaſing is diſpoſselsion 3 andthere- 
fore, it is a necdleſs queſtion, whether Seafine or Poſteſsion were diſtin, and 
Ppp which 
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which were moſt effectual ; for till the folemnity of Inftruments of Sealine was 
introduced to accompliſh the real Right of Fees, Polcfsrom was: ncecelgary -tv: 
be joyned to the Diſpoſition : Which Poſseſsion might cuher be natural by. 
a&uaal Inhabitation, Manuringor Stocking the Ground, poſetrowe ſediun: + Qz 
might be Civil, by uplifting the Fruits and Duties : Or it might be Symba. 
lical, poſitione pedum, by entering upon the Lands as Vaſlal upon the Superi- 
ours Warrand. But if this Syrpbolical Poſlefſion were retera pofſeſſaone naturali, 
the Superiour diſponing to another who firſt attained the natural Polleſiion, he: 
would bave been preferred to the Symbolical Poſſeſſion, as being ſufpe@ and. 
ſimulat, rcterta poſſeſſione: Therefore , ill the tune of King James the firſt, 
any Charter, Diſpofition, or Precept from a Superiour toa Vallal, mentian- 
ing his Heirs, or an Heretable Right, withtrue and real Poflefſtion, withour 
ſimulation, was ſufficient to compleat the Fee. Soa Charter with natural Po& 

ſeſſion was ſuſtained , being in the _ of King Robert the ſecond, Fune 24. 

1625. And alſobefore the Raign of King James the ſecond , Hope, ſeafine, 

Earlof Mar cortra Biſhop of Aberdecr. 


16. But King Famesthe firſt having been long detained in Erglard, being 
taken in his Voyage coming home from Fraxce , did thence bring in the $q- 
lemnity of Seafines by the Inftrument of a Nottar , about the year, 1530. as 
Craig relateth , /. 2. diegeſ. 7. near the beginning , and yet fayeth , that 
thereafter , even near to histime, the Bailies Sealupen the Superiours Diſpo- 
ſition, Charter, or Precept , was futhcient to ſtruct Delivery of Pokethon, 


Neither was there neceſiity in any caſe to'prove the delivery, or the Snpe. 
riours Entering the Vaſfal in Poſſeſtion, but that was prefumed' from the Por. 
ſefs10nit ſelf 3 and therefore, it needs not be debated how the Vaffal entered 
in Poſſeſson , or whit warrand the Bailzie had togrve htm Poffeſiton, or what 
warrand the Perſon whoreceived the poſleſsion for the Vaſt had, as his Pro- 
curator or ACturney ; for if the Vaſlal were in the Naturaland Civil Poſſclgi- 
on ; all theſe powers were prefumed. Neither werePrecepts of Scafine , or 
AQurneys ther in uſe ; for as this folemniry of an Inſtrument of Seafine was 
introduced from Ergland, fowasthename of Acturney, which is frequent there, 
but ſeldom uſedhere, but in cafes of Seafine. 


Afﬀer Inſtruments of Seafine became in ufe, they were not only fuftamedas 
the mean of probation, that Pofleſion or Seafine was given or raken, burrhey 
were the neceffary ſolemnities ro accomplifhtheright which coutd not be fap- 
lied by any other mean or probation, though the Superiour with athoufand t 
Vitneſlcs, ſhould fubſcribe all the Contents ofa Seafine, 


It would be of no effe@ to make a real Right without the atteſt of a Not- 
tar, m whichſenſe, the vulgar maxime 1s to be underſtood , nulla ſafma nulls 

terra, which is not only neceſfary to the firſt Vaſdal, but mult be renewed to N 
all his Heirs and Succeffors ; although by the cuſtome of France, the Vallal 0 
being once Infeft , his Heirs need not be Infeft, but do continue to poſſeſs by x 
his Right, asthe Heirsof Tackſ-men do with us: Butevery Heir muſt be [nfelt 
1n Fecs, otherways, ifthey die uninfeft, they neverattain the rcal Right, but 
only a poſicſlory Title to the Fruitsand Rems,which will bclong to their Exc- 
cutors,in fo far as unuplifted from their Prediceflorsdeath,rill their own death, 
or renunciation tobe Heir, andwill be affected for their proper Debts, which 


will not afteR the Heritage, or the next Heir entering, who muſt enter to M 
C- 
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Defund, whodied hft Infeft , and will be lyable forhis debts, but not for the 
debts of hisappearand Heir, who was never Inieft. 


17. Let us thenconfider rhe formal Tenor of an Inſtrument of Sealine and 
the meaning thereof, and then confider the eſſentials and necefsary requilites 
thereto, and how far unformal Sealines have been ſuſtained. 


A formal Seafine is the Inſtrument of a Nottar-publick, bearing the delive- 
ry of Symbolical Pofsefson , by the Saperiour or his Bailzie, to the Vaſzal or 
his Acturney, by dehvery of Earth and Stone, and other Symbols accuſtomed 
upon the Ground ofthe Fee , which ſhould contain the Name of God, as its 
initial Words, Ix Dei nomine, Amen, that may keep the Nottar in remembrance 
of his faith and truſt, deterring him to take the Name of God to a falſhood or 
be. 


Secondly, It ſhould bear the date by the day, moneth, and year ofGod, and 
was accuſtomed to have the indiftion and Name of the Pope, which fince the 
Reformation hath not been inuſe + Bur it ſhould contain the Name ofthe King, 
and the year of His Raign. 


Thirdly, It bears, the appearance of the Vafal , of his cetrain Aucturney, 
whichis ſufficiently 1nſtruted, by having of the Precept of Seafine in his hands, 
which is but prefumzptio jwris, and dothnor excludea contrary probation, eſpe- 
cally as to the Heirs of the firſt Vaſcal, who, by _ Infeftment, becomes 
lyable for all his Predeceſsors debts; and therefore, if the Superiour ſhould 
grant a Precept of clare confiet, the beazer whereof, as AuQurney for the ap- 
pearant Heis, taking Seafine, would involve the —_ Heir in all bis Fa- 
thers debts; and thetefore, it may be provenby theSuperiour and Aucturneys 
cath, that the of Sealine was without warrand from the appearant 
Heir, and fo was fraudulent and collafive, to involve him in his Predecefgory 
debts, io an overburdened and hurtful Succeſgan. 


Foxrthly, Te muſt bear the delivery of the Ptecept of Seafine to the Supert- 
our, if he be preſent, orinhis abſence, tohis Bailzie, whoſe warrand is fecuted, 
becauſe there1s a blank left in the Precept for his Nate, in which blank, any 

nsname being filled up, he is ſufhciently authorized as Baulzie ut that part, 
tally conſtirate, 

Fifthly, It bears, the Bailzies iy of the P , and delivering of it 
to the Nottar in prefereec the Wienbes "oO An 


_ Sixthly, It muſt bear the Nontars reading of the Precept, and expoting it 
i be in Latine, and thenthe wardsofthe Precept ſhould be Ingroled. 


Serenthly , It bears the Superiour or the Bailzies delivering of Earth and 
Kone of the Land to the Vaſat , or to his Auftuimey, bearer of the Preceptz 


Ur delivery of any other accuſtomed Symbo}, as a penny for an 
tNet for Fiſhing, a Chp for a Miln, | 


Eighthly, It bears the Aucuurneys requiring Inſtruments. 


Ninthly , It ouſt bear, that theſe things were done upon the ground of the 
Land, or other Hereditament, and the hour ot the day, before two Witneſses, 
t the leaſt, required thereto, 
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- And /aſt, The atteſt of the'Notrar, bearing the auftority of his Creation, 
and that he was preſent with the Witneſles, & vid?, jeivi & andius, that the 
things contained in the Inſtrument, were ſo done as is cxpreſt thereia , and 
that he took a-Note thereof, and thereupon drew a formal Inſtrument,” and 
mſert the ſame in his Protocol; whereunto are adjoyned his Sign, his Matto 
contained in his Commiſſion, relating tohis faithfulnels and truſt, and hisname 
or the 1vitial Letters thereof.* 


18, If any oftheſe be omitted, the Nottar may be exauCtorat and puniſhed 
by the L ords 3 but the efsentialsare much fewer: Yet the Seafine mutt contain 
the delivery of ſymbolical Poſsefſion, by the Superiour or his Bailzie to the 
Vaſsal, or his Acturney upon the Ground of the Land, or other Tenement in 
preſence of the Nottar and Witneſscs, with the date. and ſubſcription otthe Not- 
tar. But the delivery of the ſymbol of an Office, having no particular place 
or ground, 1s ſuthcient any where, as a Batton for a Military.Othce; ora icrol, 
Book, or Cape tora Civil Office, But where the Fee hatha particular ground 
or place, there 1tmuſt be taken upon the ground, and it wil not be ſuthcient 
to be 1n view ofthe ground, yet Law or Cuſtom may: otherways order in caſe 
of neceisity : As tne Infettments of Lands, i» Nove Scorta , were appointed 
to be taken at the Caſile-hill of Edinburgh. And when Landsare rigarly Unite 
or Ereed in Barronries, Seafine taken upon any part thereof ſutticeth tor the 
whole; and without Union, Seafine taken upon any'part of the Lands, wilt 
ſerve tor all the Lands in the Intettment lying contigue. Craig relates, that a 
Seaſine was found null and falſe, where it bore, Theſe. things were done npon the 
ground of the Land, albeit the parties had put; of the ground of the Land on which 
they Stood, within their Shoves, but were not upon the fixed ground thereof. 


The In{trament of Seafine mult be taken by a publick Nottar, lawfully ap 
thorized,, at the leaſt ſoholdenand repute; for though the Nottar be depri- 
ved, it will not vitiat his Inſtruments, taken bona fide , by perions who knew 
rot his deprivation, till it be commonly known, orLetters of publication in- 
timat at the Mercat Croſs. A Seafine wasalſo found null, becaule it wanted 
theſe words, vidi, ſcivi & audivi, Hope, Seaſine, Primroſe contra 

ol 


In ancient Rights, or where there is not'a more Solemn Inteftment , Sea- 
fines have been ſuitained, though with conſiderable defeRs, as where the Sea- 
ſine bore ot delivery of Earth and Stone, but only attual and real Seaſine, june 
17. 1630. Earl of Wigtour contra Earl ot Caſſils. But not where the Scasine 
wanted delivery of Earth and Stone, and the name of the AuQurney , Hope, 
Seacine, Laird of Lie contra Earl of Callender, A Seasine was ſuſtained, though 
it d1d not repeat the Precept, and did not .bear delzvery of Earth and Stone, 
but only of the ground of the Land, yet waspreterred to a polterior formal Seasine, 
taken after the matter was Litigious, Ooler 23. 1680. Lady Lambertoun con- 
tra Laird of Polwart. Anda Seasine, being the Title in a Redution, was lu- 
{tained toinfer Certification, though it bore not delivery of Earth and Stone, 
nor Inſtruments taken, nor the hour, nor being conform to the warrand z but 
bearing only , according to the cuſtome in ſuch caſes 3; but the defender thereat- 
ter , having made a production of his Right , ccrtificatio 1 was not granted, 
contra non proanda, March 20. 1632. Laird of Lie and Stwart confi Karl of 
Landerdail., Aand Scasineof Land and a Viiln, was ſuſtained, bearing delreery 
of Earth and Stone ofthe Land and Milne, with all folemnities requisIte, March 
15. 1631. Laird of Swirtour contra.Valsals of Dumfermling. 
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19.. Seasines being bur the aſſertions of a Nottar, do not prove or inſtru 
a real Right, unleſs they be altructed by a Warrancor Adminiclemn write, ex- 
cept that it be againſt Tenents arthe inltance oftheir Maſter, whois knownto 
bein Poſſeſſion : or that Preſcription hath run by one or more ſubſequent 
Seacines , and 40 years peaceablePoſleſion. And albeit the moſtordinar war- 
rant of Seasines be the Superiors Precept Ingroſled or related rom the Seasine, 
yet after 40 years Pollclsion, there isno neceſsity to produce Precepts of Sea- 
line, Procuratories, or li:{truments of Reſignation, even mthe Caſe of Redu- 
tions of Infeftments for want oftheſe, Parliament 1495. cap. 214. In which 
there isnot required peaceable poſſeſsion, neither yet continued poſleſsion, as 
js required 1n the A& ofPreſcription, fo that Interruptions as to this point, 
will notalter the caſe : but. there is no nece{:ity to produce any more for in- 
ſru&ing an Infeftment, but the Seasine and a warrant thereof , fuch as a 
precept of Clare ConStat , a precept out of the Chanclery, a diſpoſition or 
contra& of Alienation, according as the Seasine doth relate to the one or the 
other. As ifthe Se: $'ne bear. to proceed upon a precept conitained in a Charter 
ter, Diſpoſition, or Contract of Altenation, theſe mult be produced jperifice 
as they are related 3 not only paſſrve to defend in Reduftions, but active, as 
Titles of Redu@tions, Declarators, 'and all other Proceſſes, except again(t Te- 
nents or naked Pofle(lors, or where preſcription hath run, becauſe the Char- 
when it is related to,is a part of the Inveſtiturc, making up the real Right: and 
therefore ( as hath been now ſhown ) F. 14. there 1sno necelsity to produce 
a Diſpoſition, Contra@ of Alienation , or Bond, though the Charter relate 
thereto. But if the Seasinebear, toproceedupona Precept contained ina Diſ- 
poſition, Contradt of Alienation or Bond, then theſe are parts of the Infeft- 
ment, and make up thereal Right, and ſo muſt be produced, that the Defen- 
der may except or defend upon apy clauſe therein contained, in favours of 
himſelf, his predeceſsors or audrs unleſs the Infeftments be ancient, and 
cede with long poſseſsion ; in h caſe,it 1s]ikethe Lords would extend the 
forefaid Statute, and would ſuſtain a Diſpoſition, Contraft or Bond, asaſuf- 
ficient Adminicle of the Seafine, though it related not thereto. And albeit 
this Statute mentions only, that Charter and Seafine ſhall be ſufficient, under 
which a diſpoſition or ContraR of Alienation muſt be comprehended when 
the Seasine is immediatly taken thereupon, and not upon a formal Charter, 
for then they are the real Charter : yea, it isnot like they would reject a Bond, 
obliedging to grant ſuch Infeftment, albeit it do not de preſenti diſpone, as a 
fufficient adminicle to ſuſtain a Seasine, where they had been 40years poleſsi- 
on, although preſcription was not compleated by immediat ſubſequent Sea- 
limes, or uninterrupted poſseſsion, the Party making faith, that he did not keep 
up;or conceal any other part of the Inveſtiture,which would ſufhciently take 
ofthe preſumption of Fraudfulconcealingor away-putting the immediat wars 
rant of the Seasine, which might afford defences ro the other Party. For 
even in a recent Caſe, of the Infefrment of a Wife in Life-rent,her Seasine was 
ſuſtained upon Production of her Contract of Marriage , albeit the Seasine 
proceeded upon a Bond granted for the ſame canſe , Jarnary 29. 2665, Mr. 
George Noruil Advocat, contra Margaret Sunter , where nothing was alledged 
of long poſscfion. See what was found Nozember 22. 1628.Clappertoun contra 
Hoome, Hope, Seafine, Murray of Philliphangh contra Schaw, Gray contra Fin- 
lazſen, there could be leſs queſtion if the Seasine related toa precept apart, and 
did not bear, whether the precept proceeded upon a Charter, Diſpofition, A- 
lienation, or Bond, for then the production of any of thcle , would admini- 
culat the Seazine, 
Qqq SCa- 
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Seasines within Burgh, for ſerving of Heirs by Heſp andStaple, by the im. 
memorial Cuſtom and Priviledge of Burgh , being given by the Town- 
Clerk, do prove ſufficiently both the propinquity of Blood, that the ſame was 
Copnoſced and Seasitie given accordingly, without neceſsity of any wartand 
or adminicle,but in Seafines of Otiginal Rights,of conveyancesto ſingularSuc. 
ceſfors, will not be ſuſtained by Seasines by the Town Clerk, without Adminj. 
clesasto Tenements within Burghs, as was found in an Infefrment from a Fa. 
therto his ſon, bearing to be upon the Fathers _—_ February 11. 168x, 
Francis Irwing contra Gorſan, June 21. 1672, William Mitchel contra Thomas 
Cowie. 


Seaſines propriis manibus, when either the Superior himſelf doth give Sea. 
fine to his Vaſſals Acturney, or when the Superiors Baily by his Precept, gives 
Seafine to the Vaſla), himſelfbeing preſent,” and Ry 3 or when the $y- 
perior immediatly gives Seafine to the Vaſlal, in theſe Ca es, the Nottars war- 
rant is ſufficiently inſtructed by the Seafine, and by the Diſpeſicion,Contract of 
Ahenation, or Bond : Or whenthe Scaſineis propriis manibus ſecundum Cartam 
Conficiendam, if a Charter thereafter madebeſhown , as a Seafine propriis ma 
2ibus, by aFatherto. his ſon, reſerving the Fathers Liferent, was found valid 
againſta ſecond Wiles Infeftment, granted for a competent Tocher, being ad. 
miniculat by a Bond granted by. the Father of the ſame date, with the Sealine, 
obliedging him to warrant the ſame, Febrnary 11. 1669.Buchan contra Tait.yea 
a Seofine propriis manibas by a Superior, containing Refignation, accepted by 
the Superior, and immedaatly Seafmne given, propriis manil#: was ſuſtained with- 
out any warrant, ſubſcribed by the Superior, but by the Vaſlals Diſpoſition, 
containing Procuratorie of Reſignation , there being no more ſolemn In- 
feftment m competition , Farnarie 17. 1672, John Young contra Thom- 


But asto Seaſines propriis manibus by Husbands to their Wives inContempla- 
tion of Marriage, either before Marriage, where Marriage followed, or after 
Marriage, having no adminicle but the Marriages The Lords according to 
the difterent Cafes, haveſometimes ſuſtained them when they were ſuitable to 
the parties, and not exorbitant , and where the queſtion was only with the 
Husbands Heir, Nov. 22. 1628.Clappertown contra Hoom.June 19, 1668.Relict of 
Wallace of Galrigs Contra bis Heir,in which caſe it was inſtructed, that about that 
time the Wife had difponed to her Husband her Joyntureby a former Marri- 
ape. But ſuchSecaſines are eaſily improven, if they be not alerted by the Wit- 
neſtes inſ. rt, Aginthe laſtcaſe, the Heir mſiſting in improbation, there being 
four witneſses in the Seafine, two of them deponed they were not witneſes 
thereto, the third remembrednot, the fourth was poſitive for it, and the Not- 
tar offered to depone thatit was truez yet having no adminicle, his oath was 
not taken, and the Seafine was improven ; but if there had been an adminicle, 
the Nottar andone of the Witneſsesbeing po itive, the Seaſine would not have 
been 1mproven: for where thereisa warrant mediat or immediat, providing 
a Seaſine to be given, 2nid fiert debet facile pr:ſamitur. And therefore the 
witnekes not remembring , would hardly improve ſuch Seafines, unleſs their 
Feftimony were poſitive, giving ſpecial circumſtances of their remembrance, as 
being im fach another Country or far diſtant place at that time, if the truth of 
thar were otherwayes aſtructed. '- But thegeneral denial ro be witneſses could 
import nomore but 707 memini: and therefore an adminicle in write, with the 
protocol or oath of the Nottar, it he werealive, and eſpecially if poſseſ$ion fol- 
lowed for ſome time ; theſe would ftrongiter approve, then the not _— 
rance 
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brance ot general denyal of the witnefes inſert would improve. But this dip- 
ping upon a general Queſtion, de fide initrumemornm, we ſhall ſay no more 
ofitin this place,norofthe Admiſſion and Qfalification of Nottars,as to which, 
Craig relates the cuſtoms of France, which were rot then, nor bave not yet been 
here allowed 3 but certaily more exactneſs ought to be in the admiſſion of 
Nottars , not only asto their skill, but as to their reputation of Honeſty and 
Fidelity, and the leaſt want or weakning of theſe ſhould turnthem out. For 
the Introdutionof the Solemnity of the Inſtruments of Nottars, was not only 
becauſe of old few could write, and the impreſſion of Seals were eaſily Immat: 
yea even ſuch rude Subſcriptions, there being ſome in Juſtiniar's rime , who 
could fo artificially wutat anothers hand write, that himfclt could not know 
3t,or durſt ſwear it was not his write. And therefore he introduced two re- 
meeds,that private writes ſhould not prove by the Subſcription ofthe party, un- 
eG that there were threeſubſcriving Witneſles, knowing : he Parties Contratters, 
or that there were three Witne'ses who depone ancnt the truth of the Deed, 
or otherwayes, that writes were made 1n publick by a publick per'on, which 
at firſt was only done Judicially, but thereafter Extrajudiciali; bi a Noctars 
blick 3 but our Cuſtomhath returned to private wrice, and r;.utech nt the 
rune of Nottars, but wherethey are adminiculat by wri e, cxcep' in the 
caſe whereparties cannot write: and then in matters of [mportance, two Not 
tars and four Witneſses are necc{sary by ſpecial Statute. But thisis not exten- 
ded to ſeasines, but only tothe ſubſcriptions of Nottarsfor parties, Felrnary 1 x. 
1659. Buchan contra Tait, julie 5. 168. Biſhopof Aberdeen contra Viſcount 
of Kenmuir. Yetin ſome caſes of imall importance, Inſtruments of Nottars are 
ive: andin all caſes where witneſses would prove, it doth much for- 
tifie the ſame, that they were Witn-fes required, and Inſirument of a Nottar 
taken thereupon. For thenthe Inſtrument ofthe Nottar, aſtructed by the witneſs 
ks inſert, make a ſtrong probation. 


To return to Seasines propriis manibus by Husbands to Wives without war- 
rand or adminicle in write, they are not generally probative, exceptin ſachca» 
ſes as have been now expreſt, Hope, Seafine, Bel/ and Moriſon contra Thone- 
fon, Laird of Coldingknows contra Dam Helen Hereis. 


20. But for the further ſecuring of Infeftments and Land-rights, that excel- 
lent Statute which before was attempted, was at laft perf. <d , Per. 1617. 
cap. 16, whereby all Seafines,Reverſions, Regrefles, Bonds or Writes for ma- 
king of Reverſions, and Regreſses, Aſsignations thereto, and Dilcharges there» 
of, Renunciations of Wodlets, and grants of redemption, not being Regiſtrat 
m a peculiar»Regiſter, appointed for that end, or in caſe of Consigning Re- 
nanciations, and grants of redemption in Proceſs, within 60 dayes next after 
| theDecreet, ordaining the fame to be givenup tothe parties having right there- 

to, or at leaſt within 60 dayes after Seasing taken of the Land or Rights, 
to which the reversions relate. It is declared , that the ſaids Seasines and 
other Writes, ſhall make no faith in Judgement by AQion or Exception, in 
—_— ofa third Party, who had acquired a perfect and lawful right tothe 

ids Lands and Heritage, withont prejudice ro make uſeof theſe rights agai 
thegranter and his Heirs - But there are excepted Reversions contained in the 
mY of the Infeftment, and all Scasines, Reversions, ec. Of Tenementswith- 
nn Burgh. 


21. And tomakeLand-rights yetmore ſecure, becauſe the formerAct did not re- 
qureRegiſtrationof Inſtruments of Reſignation in the Superiors hands,ad rema- 
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entiam whereby purchaſers werenot ſecure,but that theLandsacquired bythem, 
might havebeen resigned or —_— to the Superior, whereby their Au- 
thors Fiebecame Extinct, without necefsity of new Inteftment; being confſolidat 
with the Superiority,whereby the SuperlorsInfettment carryed bothSuperiority 
andProperty.Therefore, Inſtruments ofresignationnot beingRegiſtrat aredecla. 
red null, yet with exception of Tenements holding Burgage, And therefore a 
Seasine within Burgh.was ſuſtained , though not Pound in the Towns books, 
June 30. 1668, Mr. Robert Buynct contra Swan, February 11. 1681, Francis 
Irwin; contra Corſan, 


UponConsideration of thisCaſe, the Lords by a&t of Sederunt ordained theBur- 
rows, to take ſufficient Caution oftheir Town Clerks preſent, and to come to5 
inſert in their books, all Seasines given by them of the Tenements within Burgh 
and all reversions, or Bonds for granting reversions, aſsignations thereto, ahd 
diſcharges thereof, renunciations and grants of redemption, and that within 
60. dayes after the giving ofSeasine, or preſentingto them of the reversionsor 
others foreſaids, and that under the pain of the damnage of any Party acqui- 
ring bona fide for onerous Cauſes by ſuch Latent rights, though prior, declarin 
that they will hold all ſuch Seasines, reversions, &«.to be given hereafter, he, 
nut inſert in the Towns booksin manner foreſaid,to be Latent and Fraudulent, 
keeped up of design to infnare lawful purchaſers, Burt there is now an Ad of 
Parliament, requiring the inſerting of Seasines within Burgh, in the Town« 
Clerks Books in the ſame manner, and under the ſame certifications as is requi- 
red to the Regiſtration of Seasines without Burgh. 


- 22, And for the further ſecurity of Land-rights,becauſe Appryſing, or Adju- 

dication, with a Charge of Horning thereupon again(t the Superior, maketh 

for ſome time,a real right; Therefore,an abbreviat of Appryſings contained in 
the allowance thereof, written on the back of the ſame, and ſigned by two of 

the Lords, was ordained to be Regiſtrat in a particular Regiſter for that pur- 

puſe, within 60. dayes after the date of the Apprysing 3 with certification, 

that any. other Apprysing , though poſterior in date , yet firſt allowed and 

zregiſtrat, ſhall be preferred, Parliament 1661. cap. 31. which is extended to 
Adjudications, Parliament 1672, cap. 19, Butthis relatesonly tothe new form 

of Adjudications then introduced in place of Apprysing. Butfor the old Ad- 

Judications,upon there nunciations of Heirs or implement of Diſpositions, nci- 
ther Statute nor Cuſtom have yet cleared, whether theſe will be effeQual a- 
gainſt ſingular Succeſlors from their Dates, or from the Charge againſt the Su- 
.-perior, or only from the Seasines thereupon 3 which, as all other Seasines, 
muſt be regiſtrat. And if the Lords do ſuſtain theſe from the Charge, it will 

.make adefect mn the ſecurity of Land-rights,till it beſuppliedby at ofParliament. 
- And for further ſecurity of Land-rights,becauſe they mightbe reduced upon In- 
hibition,orlnterdictions; Therefore theſc,if not regiſirat,are alſo null. And in re- 

{pe&t Horning,continuing unrelaxed year and day after the denunciation, the 

Superior hath the Fee, during the life of the Vaſlal denunced, therefore hor- 

ning, if not regiſtrat, isalſo null, and the Act of Preſcription excludes all prior 

rights, ————— 40. years, unleſs they have obtained Poſlefſion, or donedt- 

gence therefore by interruprions, which muſt be repeated every five years, or 
elſe they are null, and muſt alſo be execute by a Meſſenger ; ſo that wherebe- 
fore a Citation made interruption , which continned for forty years, which 
might much inſecure Purchaſers, they can now laſt but five years, in which 
ſhort time the noiſethercofmay readily reach purchaſers, ſo that if purchaſers 

get a progrets of lnfeftment for tourty years, he may by the Regilters Ki Ii 
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there be any real Right that can affe& the Fee within that time, and hath no , 
more to<nquire , but as to interruptions within five years, whichif the Lords 
appoint to paſs only upon Bills,it may be tound at the Signet: So that upon 
the whole matter,no Nation hath fo much ſecurity of irredeemable Land-rights 
as wehave. Itis true , redeemable rights are not fo ſecure, becauſe they may 
be evacuat by order of redemption, which proceed by Inſtruments of premo- 
nition and Confignation , which require no regiſtration; and therefore, pur- 
chaſers of Appryzings or Adjudications, during the legal revertion, are in ha- 
zard of any order of Redemptiori, or Summonds for Count and Reckoning; 
and likewiſe, theſe who purchaſe Wodlets or Infeftments of property, or an- 
nualrent for ſecurity of ſums, run the hazard of ſatisfation and payment of 
theſe ſumsby intromiſſion, or otherways, wherein there is little inconvenien- 
cy; forno man ſhould purchaſe a redeemable right, without conſent of the re- 
yerſer, butupon his hazard 3 orit there be any reverſion, reſervation, or real 
burden in his authors right, {6s imputet , it is hisfault and negligence, ifhedid 
not ſee it, and ſecure himſelf againſt 1t. 


The Queſtion may occur here, if the Keper of the Regiſter of Seaſines do 
according to the Cuſtom, mark the Seaſine Regiltrat, and atteſt the ſame by his 
ſubſcription , and yet by negligence or traud , ſhall not inſert it-in the Re- 
piſterz whether in that caſe a purchaſer, boxa fide, for cauſes onerous, though 
Infeft thereafter, will be excluded by that prior Infeftment , marked by the 
Clerk, not recorded, though nething hath been obſerved in this caſe: If Sea- 
fines marked Regiſtrat , though not tound in the Regiſter , were found ſuth- 
cient againſt ſingular Succeſlors , purchasing thereafter , the designe and tenor 
of this Statute would beeluded ; forthe Statutebears, if they be not Regiſtrat, 
(which muſt import,there being inſertin the Regiſter) they are nullz and there- 
fore, though the Keeper of the Regiſter hath atteſted ſuch Seasines tobe Re- 
Fon: yet truly they are not Regiſtrat. And no purchaſer could be ſecure 

yinſpection of Regiſters, if a falſe atteſt of a Clerk could exclude him, who - 

oftimes is #2ſolvent. But the not inferring of Seasines within Burgh , in the 
Towns Books, doth not annul them; Seasins within Burgh being a total ex- 
ception from the whole AQ; for Regiſtration and the Statute being defeftive 
in that point, the Lords did very fitly ſupply itby theſe two remeids; that the 
Seasins within Burgh, not being 1n the Towns Books, ſhould not be found null, 
yet they might be reduced as latent and fraudulent: And if the Town Clerks 
were put to find Caution for the damage; real Rights within Burgh would be 
fully as ſecure as theſe without Burgh. 


23.Seasines, as all other Inſtruments, muſt have the atteſt and ſubſcription of 
the Nottar, giver thereof, bearing the names and designations of the Witnef- 
ksinſert, whereof two will be ſufficient, becauſethe Seasine muſt have a war- 
rnd by a ſubſcribed Write, by the author ofthe Infeftment, and ſoneedsnot: 
two Nottars, and conſequently requires not four Witneſses, as other princt- 
pal Writes of importance , ſubſcribed by Nottars, Fly 5. 1680. Biſhop of 
Aberdene contra Viſcount of Kenmure, Neither was a Seasine found void, be- 
cauſe taken in the night, nothing of latency or fraud being qualified , but 
cn conform, Margaret Arnot and Patton her Spouſe contra Mr. Archi- 

Turner, 


24. Ifa Seaxine beonly extrafted out of the Regiſter of Seasines, it will not 
be ſufficient; becauſe that Regiſter is only for publication : Asalſo the Regj- 
ſter of Hornings and Inhibitions , and not for conſervation , for the keeper of 

Rrr the 
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he Regiſter doth not keep the principal Scasines, but gives themback mark- 
ed : Burif theprincipal Seasme marked as Reptfirat, be wanting, 6 the Not- 
tarwho gave it be alive, he may renew it our of his Protocol, and thekeeper 
of the Regiſter offeasines may atteſt it Regiſtrat, upon the day mentioned n the 
Regiſter; and therefore, the Lords upon fupplication, ordains the keeper of 
a Regiſter, ſo to mark a ſeasine, Jannery 2. 1678. Sir Avdrew Raney Sup: 
pheant. 0 


25. Butif the Nottar who gave the ſeasine be dead , there remains yet this 
remeid, that a tranfumpt may be made upon production. of the Protacol and 
Citation of the Author, or his Heirs, or any other party having intereſt 3 which 
Tranfampt is ſufficient in place of the principat ſeasing, and may bear, both the 
T ranfumpt of the Protocol , and of that part of the Regiſter, where the fca- 
ſine was Regiſtrate. But the Inſtrument of a Clerk, containing the Tenor of 
a ſeasine will not be ſufficient without Citatzon of the parties, 


If both the principal ſeazine and the protoco! be wanting, the Tenor of 
the ſeasine may bs proven upon Citation of the fame parties , as in a Tran- 
ſumpt , if there be ſufficient adminicles in Write , and Wuneſles who faw 
ahe ſeasine, wherein the Extract of the ſcasine out of the Regiſter ts a good 
Admmicle. 


Seasmes taken out of the Towns Books, not by the TownClerk who gave 
the ſeasine, but by his ſacceſsor , will not ſerve for a principal ſeasine; the 
Towns Book being but the Protocal of the Town Clerk ; and therefore, ei. 
ther muſt the Towns Book be produced, that the Seasine may be tranſumed, 
or Commiſsion granted for infpection, or eoltation, which being returged, was 
found to ſuffice as a Tranſumpt, February 11. 1681. Francis Irving contra 
Corſar, 


26. Infettments do ſometimesexpreſſe the meithes or marches ofthe Lands 
and Tenements, which thence 1s calleda bounding Infeftment, giving right to 
all within the bounds , if the grver of the Charter had right; or if the Vaſlal 
have by that Infeftment had peaceable Poſseſsion till preſcription; otherways 
bounding Charters prejudge not, Par. 1592. cap. 136. Yet preſcription will 
adje&t that which is within the bounding to anothcr Tenement , which will 
not beelided by poſseſsing the major parr of that Tenement : But nopreſcnip» 
tion can give right to what is without the bounding , as part and pertinent, 
Novewmeb. 14. 1671. Walter Young contra Bailzic Carmichael. But where there is 
nobounding, pokeſsion clears the parts and pertinents ofevery Tenement; and 
1n competition , where any ground is claimed as part and pertinent of ſeveral 
Tenements, witneſses areallowed toeither party, for proving the Pobclsion 
and interruptions, unleſs it be alledged that that ground is ſepar wm tenemens 
twre , having a diſtin Infettment of it ſelf , which will exchade the alledge- 
ance of part arid pertinent, ifthe ſeveral Infeſtments be not excluded by pre- 
ſcription , as wasfound inthe faid caſe, Yonrg contra Carmichael. But though 
the one /nfefrment contain the ground in queſtion , per expreſſur , in the en- 
meration of the parts of a Barronry or Tenement : And though the other {o- 
feſtment containnoenumeration,or inthe enumeration, mention not the ground 
mn queſtion, but the ſameis alledged ro be part an:l pertinent comprehendel 
under the common Deſignation, or under ſome ofthe parts enumerar, if both 


tlow fromone commonauthor, as original Rights, the firſt ispreferable, other- 
Ways, 
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ways , both will beallowed Witneſſes for proving Poſleionand interruption, , 
© in pariceſu aut dubio , the expreſs Ink t will be preferable. 


27. But the mainqueſtion is here concerning Infeftments holden of Subjedts, 
not being paſt- upon the granters reſignation , by the Superior, or the Su- 
periors Confirmation , or by his obedience u Decroon of Appryzing or 
Adjudications, which therefore are called bate Infeftments , and private 1n- 
ftments , becauſe they proceed in a more private and ignoble way, being 
= by the granter and receiver thereof, without the interposition of the 

uperiour, 


The doubt is, whether ſuch be compleat real rights, carrying the property 
of the ground by the Charter and Seasine only, or not until polseſsion of the 
Hereditament be obtained : The ground of this diſtintion betwixr Infctt- 
ments, and ofthe doubt as to baſe /nfeftments, is from the A of Parliament, 
1540, cap. 1:5, Whereby it is clear, Firit,Before that AQ, Infeftments hold- 
en of the Diſponer, without Reſignation or Confirmation, were vahd with- 
out poſeſsion, and preterable toall poſterior Infeftments, though proceeding 
upon Reſignation, or-by Confirmation,for it is for remeid of this,that thisSta- 
tute is enacted. 


_ Secondly, By the Letter of this Statute, poſterior Infeftments upon Resigna« 
tion, or by Confirmation, are only preferred io prior private Infeftments, when 
theobtainer of the poſterior Infeftmem, brooks the Lands peaceably, by La 


| bouring, Manuring, and uptaking of the Mails, Profits and Duties, and ſoare 


known Heretable Poſleflors thereof, year and day. . And when ſuch Infeft- 
mentsare for Cauſesonerous, or do contain or import warrandicey neither1s 
there any thing mentioned inthe Statute, as to the competition of Infeftments, 
upon Appryzing or Adjudication, with prior baſe In ts, nor of the 
competition of one baſe /nfeftment with another: Yet Cuſtome fince that Sta- 
tute , hath cleared and determined the competition of publick and baſe In- 
keftments , and hath xeſtrifted this Statute in ſome points, and extended it in 


Firſt, Cuſtom hath preferred all publick Infeftments a__ Regignation or 
Confirmation, or ”—= Appryzing or Adjudication to baſe [nfeftments, though 
por, if the baſe /nfeftment hath lain out of all kind of pokefion ;, and like- 
Wiſe , hath preferred poſterior baſe Infeftwents, firſt clede with Poſselsibn to 
= baſe Infeftments without poſseſsion, eſpecially in consideration, that ſuch 

Infeftments are fraudulent or fimulat, retenta poſeſſzone ;, for the retaining 
of Poſlc(iion is a pregnant ground of fimulation,not only of Infeftments, bur 
many other Rights , as when Moveables are diſponed anddelivered, but pre» 
ſevtly taken back, and the natural Poſſeſhion continued inthe Diſponer, thou 
Inſtruments be taken upon the delivery ; yet other Diſpositions or legal - 
gences, attaining and retaining Poſleſſion are preferable , becauſe the other 
Diſpositions are preſumed fraudulent and fimulat. And giftsof ſingle Eſcheat 
or Liferent Eſcheat , are preſumed to be ſimulat, if the rebel or his conjunR 
and confident perſons, be long ſuffered to retain the Poſſeſſions and therefore, 
baſe Infeftments, retenta poſieſſrone , are alſo preſumed fraudulent and fimulat, 
and that not only preſuwptione juris, by thisand other Statutes 3 but preſumpti- 
one juris Ede jure, admitting no contrary probation : For certainly, baſe In- 

ts, may be, and oftentimeshave been without ſimulations and for one- 
rous cauſes ; and yet theſe have never been ſuſtained or admitted to probati- 
Rrr 2 on, 


* 
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on, to validat ſuch baſe Infeftments : And albeit long retention of Poſſeſſion” 


may raiſe preſumptionem hominis, that publick Infeftments are ſimulator withs 
out caute onerous, yet that preſumption hath not been owned by Law. 


Secenaly, Cuſtom hath preferred poſterior baſe Infeftments, attaining poſleſi. 
on or using diligence to attain it, to prior bale Infeftments, not attaining Pyſ- 
ſcsion, nor ung diligence te- attain it: Andalbeit the ſuperveening Statute 
for Regiſtration of Seasines be designed for publication thereof, that purchaſ: 
ers thereafter may not be inſnared or diſappointed, whereby it might ſeem that 


the difference betwixt privat or baſe Intetiments, and publick [nfcftments, 


might have beenlaid aside, fince the AR tor Regiſtration of Seasines, where- 
by the uncertainty of real Rights, by proving baſe Intettments, cled with 
Pollefsion by Witneſses { wherein our Law is fo juſtly Jealous and Cautious, 
thar they are notadmitted in caſes where Writeutesto be adhibit ) might be 


avoided: Yetthepreference of publick Intcttments, to prior baſe Inteftments, | 


not cled with Poſseſsion, being fixed by Cuſtom trom this Statute, before the 
AR for Regiſtration ofSeasines, by the ipaceof threeſcore ſeventeen years; hath 
been ſtill continued. And ſuch Infeirments as are without conſent of the Sy- 
periour or order of Law, have ſtill retained thename and nature of baſe Infeft- 
ments3 and albeit the alledgeance uſeth ſometimesto be proponed againſt baſe 
Infettments, thatthey are null, notbeing cled with Polseſsion, yetit isno ſimple 
nullity , but only a preference of a more ſolemn right, for purſuits for Mails 
and Duties, Removings, yea, and Reduions areſuſtained thereupon, and will 
not be exchided upon pretence of want of Polceſsion , as thereby being null, 
though they had lain long out of Poſseſsion. So a baſe Infeftment without Pol: 
ſcion, was found 4 ſufficient Title in a ReduQion toinforce production of all 
other Infeftments, baſe or publick, albeit the Superiour did not concur, Spotſ, 
Kirk-men, Dewglas contra the Earl of Home: And ſuch Infeftments do always 
exclude poſterior Arreſtments : They do allo exclude the Terce ofthe gran- 
tersRelic, Jarnary 27. 1669. Bellof Belford contra Lady Rutherford, 


But baſe Infeftments do not exclude the Liferent Eſcheat of their au- 
thour, unleſs they attain Poſseſsion 7» curſi rebelionis, March 19. 1633, Laird 
of Rentoun contra Laird of Blackiter. February 21. 1667. Robert Milne con- 


tra Clerkson.”- 


Where there is nofurther ground of Simulation then the want of Poſscſsion, 
very little Poſseſsion or Diligence , tor Polseſsion will prefer baſe Infeftments 


to Poſterior” publick Infeftments , or to polterior baſe Infettments, cled with 


Poſseſfsion ; as the lifting of one Terms Rent did prefer a baſe Infeftment to a 

oſterior publick Infeftment cled with many years Polseſson, Hope, alienation, 
A Tamviltown confra Mcadam. And the payment ofa ſmall part of Annualrent, far 
within a Terms Annual, was ſuſtained to prefer a baſe Inteftment of Annual- 
rent, and it wasalfo preferred,becauſe there was a Decreet of Poynding of the 
Ground, though not put to Execution, February 26, and 27. 1652. - Creditors 
of Kinglaſſie competing. And a citation tor attaining Poſeſsion was found 
ſafficient, Febr#ary 13. 1624.Corſe contra July 2. 1625, Raploch 
contra T enents of Lethem. June 26. 1662. Wilſon contra Thomſon, Fanuary 
24.1679. Hamiltoun contra Seatounn. Yea, abalclntcttment of Annualrent was 
preferred toapoſterior baſe Infettment of property, which intcrveened bctore 
the firſt Term, at which the Annualren t was payable, and cled with Poſsels- 
on before thatTerm 3 ſo that the Annualrenter did not lye out of Poſsc{z10n, bur 


cord attain none, Jwly 26. 1676. Captain Aliſon contra Bailzie Carmichac!, 
| And 


in 
{ 
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And an Infeftment of Annualrent being out of diſcontizuous Lanls in Cveral 
Shires, was preferred asto both Tenements, by getting payment of Annua'rents 
from the Heretor or Tenents, ofcither Tenement, Nove»rver 6. 1573. Mr. Alex- 
ander Miln contra Mr. Thomas Hay. And Pofelsion by an Infeftnent for Cor- 
roboration of an Annualrent , did preferr the principal Inte men: of Annual- 
rent, having no other Poſse's:on, July 9. 1668. Alex aracr comma | lackmannan, 
Andan [nfettment of principal Lands, and Warraadice Lals, being cle4 with 
Polseſsion of the principal Lands , theſe being evitel, was tound to make 
the Infeftment ofthe Warrandice Lands eftetual fron its date, and preferred 
to a poſterior publick Infeftmentof the W.rrandice Lunds, thoagh cled with 
long Poſcelsion, Tavuary 9. 1666. Elizabeth Brown comra joþn Scot, Yea, bae 
Infetrments to Wivesupon their ContraCtsof marriage, ac prceterre |to all po- 
ſterior /nfeftments, and the Huſbands Po'sets1on is accounteil the Wives PoC 
ſkeſhon, though he be common authour to both, Novemier 23. 1564. Flzalcth 
Nisbet contra Patrick Murray. And though the Hutbiud did nor potk & him- 
ſelf, but Wodletters derivingrizht fron him, Je 18. 1657, Laily Bargie corr- 
traSir John Strachan, And wherethe Hutbands M ther did pouilels by a Life- 
rent flowing trom the Huſbands Father, ro who n he was Heir, it was found 
ſufficient to cloath his Wifes Infefrment with Po.icihion , February 21. 16 72; 
Mr. James Reid contra Counteſs ot Dundee, 


But a baſe Infeftment ofa Wodlctt, with a back-tackto the granter, 15not held 
cled with Poſſctiion by the granters Polie(s10n as Tackf{-man, till ſome further 
polleſsion be attained, 


| Where there is any further ground of {uſpition or ſimulation, there muſt be 
a clear poſleſsion, as a baſc Infeftment by & athers to their Children, was not 
ſuſtained by the Fathers poſleſsion, whoſe Lifercnt was re'erved therein, Jure 
26, 1634. Dury contra Bruce. But a poſterior baſe Infcttment tothe Wife was 
preferred in this caſe, as being cled with the Huſbands poſlefsion, thoughcom- 
mon author to both the Son and Wife, Thelike ofa baſe Infeftment granted 
by a Goodfire to his Oy, refcrving the Goodfires Lifercnt, July 3. 1624. Earl 
of Aunandale contra Johnſtoun. And an Inteftment by a Father to his Son, was 
not found cled with polleſs101 by the. Fathers poſſc{sion, though he had a Fa- 
Qory from the Son; hos it was not alledged that the Father had granted Diſ- 
charges, expreſly relating to the Faftory, Jul; 10.1669. Gardner contra Colvil. 
Yet 1n the competition oftwo baſe Infeftments, the former being granted to a 
ſtranger for relief of Caution, and the latter granted to a Son and appearand 
Heir for reliefof his Caution, exceeding the valuc of the Lands, the Sons baſe 
Infeftment, though poſterior, having firſt attained poſleſsion, and being with- 
out all ſuſpition of Simulation, was preferred. And it wasnot found, that Infeft- 
mentsfor relief,werein theſame caſe withWarrandice Lands,wherec the poſseſst- 
on of the principal Lands is f&ione juris, a poſlefiion of the Warrandice Lands; 
Theſe Infefrments being leſs ſubje& to fraud or uncertainty , then Infeft- 
mentsfor relfef, which relate to perſonal debts, and oftimesgenerally to all debts 
or Cautionries contracted or to be contrated, which debts may be retiredand 
keeped up, and made uſe of by the Infeftment for relief, June 26. 1677, Mr. 
Jokn Inglis contra Tennents of Eaſtbarns. ED 


 Infeftments baſe to Wives, not being upon their Contratts of Marriage, or 
5 place thereof, are not holden as cled with Poſſciion by the Huſbands Pol- 
cls10n., 


Sf 28, 
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28. Infeftments by Confirmation, do not only require a Charterfrom the 
Diſponer, bearing the Lands to be holden of the Superiour, and Sealine there. 
upon, but require alſo the Superiours Confirmation , till which it is no real 
Right, but null; but whenſoever the Confirmation is added , the Right be- 


comes valid from the date of the Infeftment Confirmed, as tothe right ofpro- 


perty, and asto the Superiours Caſualitiesz and therefore, an Inicftment, aſe, 
not confirmed, wasfound null by exception, though cled with ſome years 
ſeftion, December 4. 1623. Patton contra Stuart , and found null, though the 
Confirmation was paſt the Privy Seal, Hope, Confirmation, Huntey contra Dy. 
gleiſh. And alſo found null inan Annualrent, holden from the Diſponer, not 
Confirmed, Hope, Confirmation, Lord Balmerino contra Coatfield, But ifthere 
were any mid impediment betwixt the Charter Confirmed, and the Confir- 
mation 3 it excludeth the Confirmation and whole right, as an Appryzing 
and Infcfiment. But Confirmation of aright, not bearing to be holden ofthe 
Superiour, but ofthe Vaſlal, makes it not a publick In eftment, nor takes it 
away the Supcriours ordinary Caſualities, as Ward, but only Recognition and 
Forefaulture, Hope, Confirmation, Lady Cathcart contra Vallals of Catheart, 
November 17.1627. Laird of Clackmannan contra Balnamoon, Hence Itis, that 
becauſe Confirmation conſtitutes Rights holden of the Superiour, that the firſt 
Confirmaticn makes the firſt Right, though it confirm a poſterior Inſeftment 
from the Vallal , as is clearly determined mn the caſe of double Confirmations 
holden of the King, Par. 1578. cap. 66. which 15not introduced, but declared 
by that AR, and huldeth alikein other Confirmations. 


It doth oftimesfall tobe doubtful, whether a Confirmation makes an Infeſt« 
ment publick or not, when Seafine is taken upon a precept of Scafine in a Dil. 
poſition 2 Which Diſpoſition contains obhegments for Inteftment, de ſe 8& aſe, 
by Confirmation. Bur the precept of Sealine relates not ſpecially toeither ob- 
liegement, and Seafine is taken thereupon , and is afterward confirmed: The 
queſtion comes, whether this be only a Confirmation ofa baſe Infeftment, to 
exclude Forcfaulture or Recognition, or it it doth make the Infeftment pubs 
lick 2 itis generally conſirufted as a | owner} HaCeve as was found, July 5, 
1680. Biſhop of Aberdeen contra Viſcount of Kenmnre, 


29: Infeftments upon Appryzing or Adjudication, when formally perfeth 
ed, dorequire Charters to be granted by the Superiours ofthe Appryzed Lands, 
or other real Rights , the Tenor whereof is already fet down in this Title, 
and Precepts and Seafines thereupon,whith have little peculiar differing from 
other Infeftments, as totheir Tenors and EffcQs, but that their reddendo tsor- 
diparly general, whenthe Appryzer or Adjudger cannot prove or inftrud the 
Tenor of his authors Right; and therefore , do bear fuch dutics and tervices, 
as were contained in the Authors Rights, which the Superrour may be charg- 
ed torenew and make ſpecial,fo ſoon as the Authors Rights areproduced; and 
if they be notfo renewed, they areunderſtood as Ward-holdmgs : But for 
Renovation thereof, the Appryzer or Adjudger will get Letters of Hornin 

ſurmarly upon the allowance of the Appryzing or Adjudication , which wi 

not beexcluded , —_— the Supeciour have already granted Infefrmentsin 
general} terms as aforefaid , but he muſt renew the ſame according to the fpe- 
cial Tenorofthe Authors Rightproduced, and that without any new compo- 
ſition; yea, the AppryzersHewrsuponſupplication, will obtain Letters of Horn- 
ing ſummarly for renewing the fame , and fo will his ſingufar Succeffors, but 
they muſt pay a yearsRent for their Entry, wherher there Title be Appryzing 
or Adjudication againſt the former Appryzer or Adjudger ; in wich caſe he 
may 
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_—_ uſe of Lettersof Horning, uponthe allowance of his own Appryzingz 

though bis Title be a volunta ifpolition, he will get Letters of Horn- 
ing, as ſucceeding in the place of the former Appryzer or Adjudger, tore- 
new and make ſpecial the former Infeftment to his Author upon payment of a 
yearsduty. But Appryzing and Adjudications being legal Diſpolitions, and 
conveyances of the Authors Iafeftment, we ſhall ſay no further of them in this 
place,but leave themtothe Title twenty four, where they are conſidered among(t 
Diſpoſitionse 


We ſhall only add here, that before the year, 1624. Appryzings were left 
at the great Seal , by warrant from the Lords , whence Precepts were illued 
thereupon againſt the Superiours to Infeft 3 which it they obeyed not, Char« 
ters were granted by the King to ſupply theirVicez but fince, they are retain- 
ed by the Appryzer, and he may have Letters of Horming ſummarly Charg- 
ing the Superiours to grant Charters and Precepts of Scafine , as is afore- 


30. This alſo is fingularin Appryzingsand Adjudications, that a real Right 
of Fee is con(tirute thereby , by a Charge of Horning againſt the Superiour, 
without Charter or Seafine - For ſuch Appryzings or Adjudications are de- 
dared effectual by the At of Parliament, 1661. cap. 62. ordering the payment 
ofdebts betwixt Creditor and Debitor : For after that Charge, no Intettment 
upon voluntary Diſpoſition, or upon any other Appryzing or Adjudication 
can be granted by the Superiour, prefering any other Vaſlal to the Appryzetr, 


| or Adjudger, whom he hath unwarrantably refuſed to Enter , ifthe Appryz» 


er or Adjudgcr insiſtin his Appryzing or Adjudication for Poſleſhonz buthe 
may forbear to make uſeof the Appryzing or Adjudication, and if hely long 
out without further diligence , he will be preſumed to have relinquiſhed his 
Appryzing or Adjudication, and poſterior Rights and Diligences will be pre-« 
ferred: Bur if he enter in Poſſeſtion , no poſterior Infettment or Diligenee 

will exclude him , although he infiſt no further but the Charge of Horni 
and it hath not occurred to be determined , how long that Right will ſabſlt 
withour infefiment 3 butic hathbeen found, that the Superiour will not be ex 
cluded from the Caſualities of Superiority by his former Vaſlal, if he have nog 
been inthe fauk, in refuſingto Enter when the Appryzer or Adjudger offered 
tim a Charter with a years Rent of the Land, or Annualrent of the ſum ad- 
jdged or appryzed,for this wasin the caſe of Ward, Felruary 9. 1669.Black cort- 
tre David Trinch,Neither was a Superiour found to have intereſt to exchade an 
ryzcr from Poſlefſion, till he payed a years Rent, but that he might poſ 
during the legal , if he infiſted not for infeftment , which infinuats , thay 
after expyringofthelegal, the Superiour might hinder the appryzer or adjudg- 
& tocontinue in poticffion till he take Infettment, and pay a yearsRent 5 but 
during the | the appryzing or adjudication is but as a legal aſlignation to 
the Mails and Durtics, ſo that the appryzer cannot be foreed to take Infeftment, 
ull the legal expyre,and the | nn irredeemably hisown, and then he 
Sto pay a years Rentz but inthiscaſethere was no Charge upon the appryz- 
Bg, Decemier 3. 1672. Mr. Hendry Hay contra Laird of Eatleſtonn. Albeirt in 
the caſe of Johnſtown contra the Tennams of ,Anghincorſe, July 22.1665. the 
2ppryzer having charged the Superiour, though he did not then obey ; yet ap- 
pearing in the P of Mailsand Duties, he offered now to receive the aps 
pryzer ; and therefore, the appryzer wascxcluded till he payed the years ent, 
Which being under conſideration of the Lords, in the poſterior caſe of Mr. 
Henry Hay, they reſolved to give me *p3ryzee his option Within the legal - 
2 | take 


9: 52 | Tit le thirteenth: . 
take Infeftment or not, ſo thatthe ChargeUoth only hinder others to preveey, 
* but doth not exclude the Superiour from any Cafuality of the Superioriry,  fa)- 

ling by hisformer Vaſlal , unleſs he had been i» cpa, retuling the appryzer 

Entry, inſiſting orderly to be Entered , which is a great advantage , both th 

debitors and creditors, not to have the acceſſion of a years rent, till the ancient 

Rights may be diſcovered, and that it may appear whether the appryzing be- 

cometh an abſolute Right. « ' | 


The main diviſion of Infeftments is in relation tothe holding ismWard, Blench, 
Fen, Burgage and Mortification. 


31. An Infeftment Ward hath its denomination from Ward, which is the 
chief Caſuality befalling to the Superiour thereby , it is themoſt proper Feu- 
dal Right we have; and therefore, wherever the holding appearethnot, oris 
unclear, there Ward-holding is underſtood; it is ordinarty expretled by rex- 
dering ſervice, uſed and wont : and ifthe reddendo be not expreſs in name of 
blenth, or Feu Ferm, though it bear payment of ſome Duty, yer Ward is in. 
ferred, as by a Charter, bearing, ſex dirarios nomrine cana, witha taxed Mar- 
riage : So al{oit was inferred by areddexdo, bcaring a particular Duty, pay- 
able at Whitſunday and Martimaſs, cum ſervitiis in curtis, noſtris © alibi debitis, 
&- conſuetis, Hope, de fendi renwovatione , Williamſon contra Thomſon. | 


The main importance of a Ward-holding was indefinite ſervice to be per- 
formed by the Vaſlal to his Superiour, and eipecially in War; but that being 
nowlittle in uſe, the main effe of it is, the Ward and Marriage of the Vaſlal, 
of which hereafter. 


32. Ward Lands according to the nature of proper Feudal Rights, might 
not bealienat by theVaſlals, granting any ſubaltern Infeftment thereof : other- 
ways, not only the ſubaltern Infeftments were void, but the Vaſlal granter 
thereof, his own Infeftment became void by Recognition 3 yet by Act of Par- 
hament, 1457. cap. 72. all Feus to be granted by theKing, Prelats, Barons, or 
Free-holders, are allowed and declared not to fall in Ward, - as being but He. 
retable aſſedations, asthe a@ bears, paying to the Superiour, during the Ward, 
the Feu-duty, providing the Lands beſet to a competent avail, without pre- 
judice to the King, whichis ordinarly interpret to be the retoured aury's the 
fame is repeated Par. 1503. cap. 91, and extended not only to ſubaltern Intett- 
ments Feu, but alſo of annualrents , ſothat it be without diminution ofthe 
Rental , whichin Lands holden of the King by ſecular men, is the retoured 
mail, and in the Kings property , andin Kirk-lands is the full rental, they 
ſhould happen to beat the time of the ſubaltcrn Infeftments; which theretore, 
the Feus may not diminiſh, andthe annualrentmay not be ſo great as toexhauſt 
the Land , that the rental remain not free » This Iaſt A& was temporal for 
that Kings life; and therefore, the extention as toannualrents ceaſeth, though 
the firſt At expreſleth,thar the King will ratifie all Feus granted by the Kings 
1mmediatVaſlals; yet theACt bears,that the King thereby wil) 'grve good example to 
the reſt , viz. to other Superiours; and therefore, a Feu of Ward-lands granted 
by a Vaſlal, holding Ward of a Subje&, before the AR of Parliament, 1506. 
was found valid, though without the Superiours conſent, June 24. 1668. Stu- 


Cc 


art of I orrence contra Feuars of Erncch. 


This priviledge was taken away as to all Superjours and their Vaſlals, ex- 


cept the Vaſlals of the King, who only might grant fubaltern IgE * of 
their 
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their Ward lands, Par. 1606. cap. 12. whereby all ſuch ſubaltern Infeftments of 
their Wardands, are declared null by exception or reply, unleſs the Superiz 
ours conſent were obtained; and therefore , the Superiours conſenting m the 
Diſpofition by a Vaſlal to a Sub-vallal, was found toexcludethe Vaſlals Ward 
{o far as concerns the Sub-vaſial, though it was a redeemable Feu, Fely 2.167 2, 
Earl of Eglintoun contra Laird of Greenock, The ſame was extendedto the 
Vaſſals of the King and Prince, who werethereby alſo excluded from ſetting 
of Feus of Ward-lands to Sub-vaſlals, Par. 1633. cap. 16. but the Vaſlals of 
the King and Prince were reſtored to their former priviledge, aridthe.faid AZ 
1633. wholly repealed, Parliament 1641. cap. 58. which now is reſcinded, Par. 
1661..cap, 15. Yet the Lands ſet in Feu, during the time of theſe ſeveral AZs 
now repealed,are valid. So Ward-lands holden of the King or Prince,maynot 
beſetin Feu, norof any other Superiours, except Biſhops and their Chapters; 
for theſe might ſet Feus for a Feu-duty , equivalent tothe retour, Par, 1621, 
cap. 9. But this At was only temporary for vhree years; and therefore, ſubal- 
tern Infeftments granted by Vatials , if of the moſtpart of the Ward-lands, 
infers recognition thereof in the Superiouts hands, but if within the half, they 
are not null as to the Vaſlal , but are null as to the Superiour , and exclude 
bim from no Caſualities of his Superiority,as Ward, &c. Bur asthe half may be 
ſub-ſett, ſo any other right leſs then the value of the half, is ſuſtained as anIn- 
feftment of warrandice, March 6. 1611, Cathcart contra Campbel, The like 
holds of Infeftments of Liferent, bur if the Diſpoſition or Intettment begrant. 
ed to the Vaſlals appearand Heir, in lizeareFa, itinters not Recognition, be. 
becauſe the Superiour is not prejudged by change of his Vaſlal 3 but recogni- 
tion was found incurred by a Diſpolition and Infeftment to the Vaſſals Bro- 
ther , though his appearand Heir for the time, _ there remained hope of 
idue in the Diſponer , and ſo his Brother was not alioqui ſucceſſurs, Spotſ, re- 
cognition , Advocat and hisSon cortra the Earl of Ca{ſils and Col/ane, 


Feiis of Ward-lands granted by the Kings V Vard-vaſsals , after the AF of - 
Parliament,x4.57.and before theAZ of Parliament, 1633. were found not only to 
befree from the ward-liferent-eſcheat, or recognitionot the Kings Valsals ; but 
alb that the Sub-vaſsals Feu did not fall by his Superiour the Kings Vaſzals 
forefaulture, becauſe the AF of Parliament expreſseth a Confirmation of ſuch 
Feus, which therefore needs not be paſt in Exchequer, without which there is 
no doubt but Ward and Non-entry are excluded : And by a Confirmationin 
Exchequer, Forefaulture would be excluded without queſtion, evenafterthe 
A& oF Parliament 1633. and therefore , the ratification and approbation of 
Feus by the AZ, 1457. when it was in vigour , muſt alſo ſecure againſt Fore- 
fulture of the granter ofthe Fen, as was found, February 12.1674: and Ja- 
mary 23.1680. Marqueſs of Huntly contra Gordoun of Cairiborrow, whoſe Feu 
being granted after the AFof Parliament, 1457. and before the AF 1606. was 
ſuſtained againſt a Donatar of his Superiours Forefaulture. The like, though 
the Feu was renewed upon Reſignation, i# favorexr, not being ad remanemtian, 
November 16.1680. Campbel off ilver-craigs contra Laird of Achinbreck and Earl 
-of gre le. | 


33. Infeftments blenſh are ſach, whoſe reddendo is a ſmall elaſory Rent, as 
being rather an acknowledgement of, then profite to , the Superiour;z and 
therefore, ordinarily it beareth, ſe petatur tantuny as a Roſe, penny Money or 
the like, and theſe are not counted blen{h-Rights, unleſs they bear,iz name of 
blenſh Ferm;or if they bear not, ſi petatur; orif 1t be a yearly growth orſervice, 
it is not due, and may not be demanded at any time , unleſs it be de- 
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manded wuthinthe year , at the Term , as a Stone of Wax, or a Poundof 
Pepper, February 16. 1627, Lord Semple contra Blair. Wheze the hikeis ob 
ſerved tO have been before, June 18. 1511. Biſhop of St. Andrems contre (2a. 
loway. The like found , where the reddends bore, þ petatur tantwr, June 15, 
I6tt- Biſhop of St. Andrews contra Terſons. So Blenſh Duties of Lands ho]- 
den of the King or Prince, are declared only due, itthey be asked yearly, and 
no price can be put thereupon by the Exchequer , Parliazrert 1606. cap. 14, 
Yet ſcing by A# of Parliament, the King is not to be prejudged by negle& of 
bis Officers , whoought yeafly to call for his Blenſh Daries, whereot 
areconſiderable; therefore the Exchequer continuesto exa&tthe Kings Blenſh 
Dutics, though not demanded within the year. There isanother part of the 
Ag excluding all Liquidations of Blenſh Duties ## ſpecie, which therefore 
ſhould be fo exated, though not within the year, unleſsthe Vaſſals voluntar- 
ly offer a price; intheſe Blenſh Ferms, there isno ward and marrmge befalling 
to the Superiour, in which it differs mainly from ward. 


34. Infeftments Feu, are like to the Emphyteoſes in the Civil Law , which 
wasa kind of Location, having in it a penſion, as the hyre, with a condition 
of Planting, and Pollicy, for ſuch were commonly granted of Barren Grounds 
and therefore, it retains ſtill that name alſo,and is accounted and called an Af. 
ſidation or Location in our Law : But becauſe ſuch cannot be Hereditary and 
perpetual, all Rentals and Tacks neceſlarly requiring an JÞþ; theretore, theſe 
Feu-holdings , partake both of Infeftments, as paſhng by Seafing to Hcirs tor 
ever; and of Locations, as having a Yenfion or Rent for their reddenap, and 
are allowed to be perpetual , for the increaſe of Planting and Pollicy, 


35. In what caſes Feus are allowed of Ward-lands, hath been now ſhown; 
in other caſcs, they are ordinarly allowed , where they ure not prohibit z ſo 
we ſhall only need to ſpeak of cafes, wherein they are prohibit and void ; and 
that is, firſt, In the Patrimony of the Crown, which isannexed thereto, and 
cannot be ſet Feu by theKing, without conſent of Parliament, by their AR of 
Diflolution, bearing, great, ſeen and reaſonable Cauſes of the Realm, by Semtence 
and Decreet ofthe whole Parliament. But Ratifications, which paſs of courſe 
in Parliament, without report from the Articles, will not ſupply the diſſol» 
tion of the annexed property, or validat /nfeftments thereof, even though the 
Ratification bear, a Diſolxtion: Upon which ground, the Earl of Moryouns 
Right to the Earledomeof Orkney wasreduced, February 25. 1670. = Ad- 
vocat comtra Earl of Hortour. Neither can the annexed property be dW{pon- 
ed by the King, but only in Feu, after the A# of Parliament, 1597. cep. 234. 
And all [nteftments, Tacks, Peaſions, Gifts, Diſcharges granted before lawtul 
Diſſolution im Parliament , or after Diſlolution , yet contrary to any of the 
conditions of the ſame, are declared null of the Law, by Aion or Exception, 
as wellas to bygones, as in time coming, Par. 1597.64p. 236. Par. 1455. cap. 
41. which isconfirmed and extended to b eus, not only to be granted of Lands, 
bur to Feus grantedof the Feu-Ferm-Dutics, which was adevice invented, to 
clude the Law, Par. 1597. cap. 239. 


36.Secondlz, Feusof theannexed property,after Diſſolution, may not beſet 
with diminution of the Rental 3 the Fen-duty not, being within the new re- 
toured Duty, Par, 1584. cap. 6. And that it may appear whether the Rental be 
diminiſhed or not, before they paſs the Seals , thcy mult be preſented rothe 
Thefaurer and Comptroller, and regiſtrate in his Regiſter, and the Signature 
fubſcribed by him, otherways they are null, Par. 1592, cap. 127. And ſuch F 1 
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ſet without conſent of the Comptroller , by his ſubſcription , Regiſtrat in his 
Repiter, areagaindeclared Par.1593.c4p: 171. The Comptrollers Office 

been of a longtime adjoyned to, and inthe ſame Commiſſion with the The- 
faurers Office, or iffion of the Theſaury. 


What Lands and others are annexed to the Crown, appeareth by the ſeye- . 
ral AQts of Parliament made thereanent, conſiſting mainly of forefaulted Eſtates 
and Kirklands , after the aboliſhing of the Popiſh Clergy; which becauſe they 
were preſumed to have been part mortified by the Kings of Scotland, 
therefore , the intent of their granting ceaſsing by the aboliſhing of Popery, 
they return to the Crown , as the Narrative of the AR of annexation of the 
temporality of Benefices, Par. 1587. cap. 29. bears 3 and therefore, Benefices 
of Laick Patronage , as having proceeded from theſe Patrons, are excepted by 
the aid AQ: and though after the reſtitution of Biſhops and their Chapters, 
the Att of Annexation, 1n ſofar asconcerned their Lands, was reſcinded, Par. 
21606. cap. &, Yet Biſhops being aboliſhed , Par. 1640. cap. 6. their Lands 
were again annexed to the Crown , Par.1649. cap. whereby all Ere&ion 
ofKirk-lands in temporal Barronies or Lordſhips, by which the King interpo(- 
eth any perſon betwixt himſelf and theſe who were formerly Vaſſalsof Kirk- 
men, are prohibit and declared null ; this A& is reſcinded in the general AR 
reſciflory, 1661. cap. 15. The annexed property after Diſſolution , may not 
be granted in wardor blenſh, except upon Excambion, for as good Lands, Par. 


1597 Cap. 234+ 


37.Feus of Kirk lands by Prelats,or other beneficed perſons being granted 
by conſent of their Chapters, with all requiſite Solemnities, were -/ a—_—_ 
Legal Securities, withoutany particular Confirmation by the King or Pope, 
there being no Statute nor Conſtitution obliging the Subjects thereto: 
and in caſe any Confirmation had been requiſite, the conſent of the Prince, 
under his proper Seal,and Subſcription was ſufficient, Par.1593.cop. 187.Yet 
it was the Cuſtome, that the Kings,or Popes Authority was interpoſed to all 
Feus of Kirk-lands, therefore, all Feus not Confirmed by the King or 
Pope; betore the 8. of March, 1558. or being thereafter not Co 

the King , are declared null by Exception. Par. 1584. cap. 7, The Reaſon 
hereof was , becauſe in March, 1558. the (hace) 197 ares nngy hn, cg 
be publickly profeſied in Scotland , and the beneficed perſons became hope- 
eto preſerve their rights of their Kirk Lands , and therefore endeavoured 
to dzlapidat the fame ; But this was found, not to extend to an Infeftment of 
an Office , as the Office of Forreſtrie, it had Lands annexed thereto, 
and a threave of Corn out ofevery Husband Land of the Abbacy, ſcing the 
Statute mentioned only Feus of Lands. And this was butlike a Thirlage, 20. 
of Taxuary, 1666. Lord Rentoncontra Feuers of Coldinghame. It is allo de- 
Clared in the 7. AR Par. 1594. that the old Poſſefſors were to have their 
Confirmation, for payment of the quadruple of their filver rent, or the 
double of their ferm: Providing they ſought the ſame within a Year after 
the publication of that A&; otherwayes A were to pay the cight fold of 


the Silver rent, and the triple of the Ferm, and the King wasthereby oblig. 
ed to grant Confirmation to the old Poſleflors upon thefe terms; and bei 

lo Confirmed, theſame could not be queſtioned upon aleadged Dimunition 
of theRental,or Converfion in monie , or any other cauſe of Nullity, Inva- 
lidity or Lefion, or by any Law; Canon, or Statute , except Improbation 
only. And it was declared, that Confirmations by the King , TRne 
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F-us ſhould not perjudge the' Amterior *Peyspranted by Prelates, and thay 
Convents, with their common Seals, * and Snbſcriptions 'at any time, bei 
granted with conſent. of the Kings Predeceffors, under their Privy Seat, 
though without farder Confirmation by*the Kingsor' Popes, Par. 15993; cap. 
187. The Reaſon hereof was, becaule in the timeof the Reformation, moſt 
of the Evidents of Kirk Lands were deſtroyed: And therefore the Ancient 
Poſleſlors, were preſumed by their very Poſteffions to have Right : And for 
clearing who were the Atictent Poſleffors,. and what were Kirk Lands, it 
is declared by A of Sederant, 16. of December 1612. that tenyears Poſlos- 
fion' before the Reformation , or thirty years Poſſeſhion thereatter, bur in- 


terruption, ſhould be ſufficient ro ſtand fora Right of Kirk-lands, the ſame 


being pollcſt as ſuch 3 and Feu dutie being payed to Kirk-men, before the 
Reformation or to the King, or others having Right trom them, after the 


Reformation. therefore, 1t' was. ſo.decided, 5. of Fuly, 1626. Laird of . 


Kerse contra Miniſter of Aloz, though much ſtronger probation, of being 
ou of a temporal Barronic, for longer time was alledged in the contrary; 
ope, Earl of Home contra Earl of Balrleugh, Spots. Kirkmen. Mr. John H. 
miltone Miniſter at Linton rontra John Tweedie, Secondly, Feus granted by 
Prelats were null,Except-they were expede by the conſent of their Chapters, 
or Convents, Par. x593. cap. 187. Thirdly, Feus granted by the beneficed 
Perſons, as of themſelves they ought to have been without diminution of the 
Rental, ſeeing the Property thereof was mortified to the Kirk, and the in. 
cumbents were but as Liferenters, Adminiſtrators and Tutors, it wasalſo ex- 
preſly declared, and ſtatute, thatany diminution of the Rental , orchange 
of Victual for Money, or any. other Diſpoſition , making the Benefice in a 
worſe Eſtate then at the Kirk-mens entrie;ſhould be null; Par. 1585. cap. 11 


38. Infeftments inBurgages,are theſe whichare grantedto the Burghs,by the 
King, as the common Lands, or other rights of the Incorporation, and that 
for Burgal Service , in Watching 'and Warding within their Burghs, &«, 
Theſe catthave no Caſualities, becauſe Incorporations d1e not , and ſotheir 


Land canneverfall in Ward; or in Non-entrie. ' Theſe Infeftments in Bur- 


gage are held by the Incorporation ,- tmmedtely of the King for Burgal ſer- 
vice, Watching and Warding within Burgh, - &c. , And theparticular per- 
ſons Infeft , are the Kings immediate Vaſſals , and the Bailies of the Burgh 
are the Kings Bailies: And to the effe&that ſuch Infeftments maybe known, 
it is declared, that all Seafines of Burgage Lands ſhall only be given by the 
Bailzie, and common Clerk thereof ; otherwayes the ſamine is declared null, 
(which ſcems to have | tay the riſe to the exceptionin theAC of Parliament, 
ancnt Regiſtration of Scafins, that it ſhould not extend to Seafins within 


Burgh ) Par. 1567. cap. 27» 


39. Infeftments of mortified Lands are theſe which are granted to the Kirk, 
or other Incorporation having no other Reddexdo, then Prayers and Sup- 
plications, and the like : Such were the Mortifications of the Kirk-lands, 

ranted by the King to Kirk-men, or granted by other privat men to the 
Provoſt, and Prebendars of Colledge Kirks tounded for Singing 5 Or to 
Chaplains, Preceptors or Alterages, in which the Patronage remained 1n 
the Mortifiers- | 


40, Of all: theſe Mortifications there remains nothing now, except the 
Beneſices of Biſhops, Deans, and Chapters, and the Manſes and Gleibs of 
+ Maniſtcrs ; which are rather Allodial then Feudal; - having no holding Rea- 
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dendo, or Renovatione; Yet areeſteemed as holden of the King in Mortificati- 
on: And therefore, the Liferent of the Incumbent, by being year and day 
at the Horn, fallsto the King, 


Manſcs, and Gleibs, did belong to Parſons, Viccars , and other 
Kirk-men before the Retormarion , Shs which they were prohibited to 
ſet the ſame Feu, or inlong Tack, without the Royall aſſent, and the 
Miniſters, were ordained to have the principall Manſe of the Parſon,or Vic. 
car, or fo much thereof as ſhould be found ſufticient. Whither the faids Gleibs 
were ſet in Feu, or long Tack before or not, unleſle a ſuftcient Manſe be 


+ builded, by theſe who have right to the Few, or long Tack , Par. 1563. . 


cap. 72. Which was explained, Par, 1672. cap. 48. That the Mane, cither 
pertaining to the Parſon, or Viccar, moſt ewelt to the Kirk , ſhall belong to 
the Miniſter, and four Aikersof Land lying moſt Eweſtto the ſaid Manſe, to 
be deſigned by the Biſhop, or Superintendent at the Viſitation, by advice of 
any twoof the mo't honeſt, and godly of the Parochioners : For want of 
this Solemnity, adesignation wastound null, becauſe it borenot two honeſk 
men by name, required to joyn with the Presbytery, or their Commiſſioners. 
though it bore, that all the Elders of the Paroch were preſent, and conſent- 
ed, but named none. Spots. Kirk-men, Miniſter of Lamringtoun contra Tweedie, 
though Parſons, or Viccars Manles may be delignedtobe the Manſe ofaMi- 
niſter, yet no other houſe can bedeſigned , though it were inan Abbay, but 
the Parochioners muſt build one, 11, of F ebrvary, 1631. Miniſter of [zner- 
keithing contra John Kerr. 


Ifthere be no Manſe, nor Gleitb of old extending to four Aikers of Land, 
then the defignation 1s to be made of Parſons, Viccars, Abbots, or Priors 
Land, and tailing thereof, @f Biſhops Lands, Friers Lands, or any other 


Kirk-lands within the Paroch;z aye and while the four Aikers be compleat, 


with freedom of foggage, paſturage, fewel, feal and divet, Par. 2593. cap. 
141. By which there 1sa clear order of defignation; Firſt, of Viccars and 
Parſons Manſes moſt eweſt, and failing thereof, of Parſons or Viccars lands; 
Failing theſe, Biſhops Lands, Frier Lands, or any other Kirk-lands , as 
Chaplanrics, Prebendaries : Which order was ſo found to be obſerved, 
13. of July, 1636. Thomas Halyburton Miniſter, contra John Paterſon. And 
therefore a deſignation ofa Manſe, or Gleib out of Abbots Lands was annul- 


ed with houſes, and feued, for whichthe Feuers were obliged to acquirea 
Gleib, 24. July, 1629. Mr. James Nairn, contra Mr. ames Borwell : The 
like, though the Lands were fewed all before the A of Parliament, 25. of 
January, 1565, Parſon of Dyſart contra Watſon. Yet Biſhops Lands were or- 
dained to be designed before Abbots Lands, though they be named after, in 
reſpe&t of their greater intereſt in the Cure. Nicol de ſacro ſantta Eccleſia, 2. 
of July, 1622. Nicolſon contra Porteons : Where there is not arable Land 
near the Kirk, the Geib is to be designed of paſture lands, ſufficient for 16 
ſoums moſt eweſt to the Kirk, Par. 1621. cap, 19. The designation of 
Manſes and Gleibs, where they are not designed, or not-a full quantity , or 
are become unprofitableby Inundation, or other extraordinary accident, are 
ordained to be out of the Kirk-lands moſt eweſt ro the Kirk, according tothe 
orderin the AC. 1593. Burrowſtoun Kirks _ always _— yeta Gleib 
was found competent to a Miniſter ofa Burgh, having aLand-ward part of his 


; ted, becauſe there were Parſons Landsin the paroch, though ood were build- 


Parochin, Spots. Kirk-men, Mr. Robert Ruch.The Deſignation of Gleibs wascom- 
mitted to Preſbyteries, Par. 1644. cap. 31. which isdeclared to be by three Mi- 
miſters and three Elders, Par, 1649. cap. 31. Revived, Par.1663, cap. —_ 
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by Deſignations are referred to the Biſhop , or ſuch Miniſters as he ſhall ape . 


point, with two or three of the moſt knowing 1n the Paroch : In which Ads 
the power of Delignation1s extended, notonly to Kirk-lands, but where theſe 
are not, toother Lands arable, or Graſs, eweſtto theKirk, provided that the 
Heretor thereof may offer other ſufficient Lands and Graſs, within halfa myle 
of the Kirk and Manſe: And by the ſaid ACt, 1649. there isaddedto the Gleib 
paſturage for a Horſe andtwo Cows, which is found tobe regulat as theGlcib 
before, which 1s allo revived, Par. 1663.cap. 20. with this alteration, that 
it therebe not Kirk-Jandsnear the Manſe, orare not Arable Lands, the Here- 
tors {hall be lyable to pay yearly to the Miviſter, twenty Pounds Scots, for his 
Horſe and Kines Graſs,and this Ac isdeclared to be as if it had been made in 
March1649.as todelignationsafterr649.thatParliam. being reſcinded without 
reſervation contained 1n theA& reſciilory(as is inthe At Relcifſory of the other 
Parliaments)faving all privat rights done thereby; but there is no warrand in 
any of theſe As todelign temporal Lands, wherethere are any Church. lands; 


and therefore, a _— reduced, becauſe temporal Lands werede- 


ſigned, and Kirk-lands paſt by, albeit the Miniſter had been poſleſlor, decen- 
zalis & triennalis, which gave hima preſumptive Title, becauſe his Deſigna- 
tion which was the true Title, was produced, February 6. 1678. Lord Forret 
contra Mr. Fohn Maters, 


A Gleib defigned , was found to carry a proportional part of the com- 
mon paſturage following to the Lands deſigned, February 2. 1630. Humiltoun 
contra Tweedie, Delignation of a Gleib was fuſtained, though it bore notthe 
ſame to have been four Aikers meaſured , in refpe&t it bore , that the poſſſſors 
ſervants hindered the meaſuring ; and thereforg, it was defigned according to 
the common eſtimat, July 5.1526. Kers contra Miniſter of Aloway. Andal. 
ſoſuſtained, though there were Lands nearer the Kirk and Manſe, which were 
Biſhops Lands, ſeing they were incloſed as a part of the Kings Park, February 
13. 1629. Lady Dumfermling contra Miniſter of Dumfermling, .But a Delig- 
nation wasannulled, becauſe therewasan old Gleib poſleſt long by the mcum- 
'bent, being four Aikers, Nicol. de ſacroſanF. Eccleſ. Miniſter of Aberdowr: con- 
| tra Brown and Ramſay. A Deſignation wasſuſtained, though there was only 
a Nottars Inſtrument without the ſubſcription , of three Miniſters Deſigners, 
December 17, 1664. Mr. Thomas Paterſon contra Watjon : Herethe Miniſters 
Deſigners, their. Teſtificat under their hand, was ordained tobe produced be- 
fore extract. A Gleib being deſigned was ſuſtained, though irtwas an united 
Kirk, the other Kirk having a Gleib , Jarmary 22: 1631: Miniſters of [nner- 
keithing contra John Keir, A Dcſignation was alſo ſuſtained , though it pro- 
ceeded upon warning out ofthe Pulpit, or at the Kirk-door, after Divine Sere 
vice, 1n reſped of the cuſtom ſo io do, though ſome of the moſt conſiderable 
Heretors were out ofthe Countrey, Janwary 28: 1668: Miniſters of Haſſander 
contra the Duke of Bukelengh. It was allo ſuſtained , though done but by two 
of the three Miniſters, named by the Biſhop, without a quorum, unleſs weigit- 
ty reaſons upon the matter, were ſhown to the contrary, Februarz7; 1668: Mini- 
-AterofCockburnſpeth contra hisParochioners. Manſes&Gleibs being deſigned asiaid 
1s,the Feuars,Poſleſſors andTackſmen have relicf ot the remnant Parochioners, 
having Kirk-lands , jro rata, Par: 1594: cap: 199: which was extended to a 
Vi-cars Manic being Deſigned; and the other Kirk-lands, a part whereot were 
mortitied to, and holden of a Colledge, did bear burden, February 12: 1635* 
Joln Cock contra Parochioners of Auchtergivan, But where old Glcibs arc 


ceagned , there 1s no rchef Ly other Kirk-lands except theſe who had 
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Feus of other parts of the ſame Gleib , ſeing by the foreſaids Sta- 
gutes , the Feuars of old Manſes or Gleibs, are to ſuffer Delignati- 
on, orto purchaſe new Manſes and Gleibs; ſo that theſe old Manſesand Gleibs 
do not infer relief : This relief is not debitum funds , _— lar ſucce(- 
ſors, as was found, June 1675: Schaw contra Hamiltoun of it But 
when the Deſignation is of Temporal Lands, the whole Heretors of Tempo- 
ral Landsare tocontribute for a recompenſe thereof proportionally, Par: 1649: 
cap: 131: revived, Pars 1663: Seſſron 3. cap. 20, Gleibs are Teind-free, Par!. 
1578. cap. 62. The like, where they are Arable or Graſs, Par. 121, cap. 10. 
And aGleib was found Teind-free, though lately mortiftied, voluntarly with- 
out Deſignation or Proceſs 3 and though not mortified to a Paroch Church, 
but a Chappel, ſeing Divine Worſhip was accuſtomed to be therein, Jaxe 9. 
1676. Alexander Buynet contra Wiliian Gibb, 


41. There is another diviſion of Infettments, into theſe which are granted 
ro one Perſon and his Heirs, and to more Perſons and their Heirs, which are 
of diverſe ſorts ; ſometimes asConjunQ-intettments, and ſometimes conceived 
in favoursof Fathers, and after their deceaſe, to Children or relations therein 
nominar. 


Conjunct-infeftments arecalled Conjun-Fees, whereby the Fee isdiſponed 
joyntly to more perſons and their Heirs , which may be to three or more per- 
ſons, who by the Infeftment, become all Fiars joyntly and equally; whence 
there ariſeth a Communion by which they do poſlefsthe Fee, pro indiviſo, un- 
til diviſion thereof be made , whieh doth not comprehend an Infeftment to an 
Incorporation , asto a Town or Colledge, or to theuſe of the Poor, whodo 
not thereby become joynt Fiars, but have only a ſhare ofthe benefite, accor- 
ding to the diſtribution appointed. Theſe Inteftments are not conceived to 


Heirs, ſeing Incorporationsare perpetual and die not, neither doth the publick 


uſe fail; therefore, ſuch Infeftments require no renovation. 


Superiours will not eafily be induced toaccept Reſignations from their Vaſ- 
fals in favours of Incorporations and publick uſes, by which all the Cafualities 
of their Superiority ceaſe; or togrant Confirmations thereof, having the ſame 
effect - Nor can they be compelled to grantſuchInteftments upon the Vaſlals 
Bonds, granted of purpoſe, that Adjudication may be uſed thereupon, that 
thereby theSuperiour may be compelled to receive the Incorporation 5 yea, 
though without defign, an Incorporation ſhould become Creditor to a Vaſlal 
In a debt truly borrowed, either from the Incorporationor their Cedent 3 The 
queſtion 1s, whether an Adjudication thereupon might force the Superiour to 
receive the Incorporation for a years Rent. Craigs opinion isin the Negative; 
and I have not heard ſuch a, caſe come to be debated. And though Cuſtom 
hath oblieged Superiours to receive manand Wife in Conjun&-Fee, which abate 
their Caſualities, during the life of two perſons, the conſequence would not 
be good , to reach to an Incorporation that never dies , Soak the At of 
Parliamentintroducing Appryzings and Adjudications, be generally in favours 
of all Creditors : It were more juſt, that Incorporations ſhould pitchupon a 
_ and afligntheir debttohim expreſly, tothe effec, that the Lonk might 

adjudged to him and his Heirs ,*for theuſe and behove of the Incorporati- 
on, orſuch other uſes as were deſigned , which would be effectual againſt all 
Ingular Succeſlors, eſpecially, if the Truſt were expreſt in the Seafine 3 but 
theSuperiour would have all his Caſualities by the death,neglcR or delinquence 
Uuu 2 of 
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of the Traftec and his Heirs. I ſhall nctpre-determine my ſelf or others in the 
caſe, but leave it to publick determination. 


Conjun@-Fees, by the Cuſtom of England, are alwaysſo underſtood, that 
the furvivershavethe whole benetite, ſo long as any of them are alive; but we 
do only extend this furvivancy to Conjun@-mfeftments to Huſband and Wite, 
which bcais ordinarly: to thelangeſt liver : But though that were not expreſt, 
It would be underſtood as implyed, and generally, it reſolves in the Witebut 
as a Lifcrentz and the Huſband is underſtood to be Fiar, unleſs it be evident, 
that the Right wasoriginally the Wites, and a Liferent only detigned for the 
Huſband; and therefore, itno Heirs be expreſt, or only generally their Heirs, 
the Huſbands Heir is underſtood in Heretable Rights , Nam potior eſt condinto 
maſculi ; and the Wite is only Literenter , but with greater power then by a 
ſeparate Liferent , June 24. 1663. Elizabeth Scrymzonr contra Murrays. And 
a Wife having charged, upon aBond granted to herHuſband and her, and the 
longeſt liver, was tound not to have right to uplift the ſum, orto infilt there- 
fore, without concurſe of the mans Hecir,or he being calle, that it tne ſum were 
inſecure, it might be conſigned to be re-imployed to the wife in Litcrent,and 
to the Keir in Fee, December 10. 167 1. Katharine Roſs contra Laird of Hunt- 
kill, Yea, a Clauſe in a Bond , bearing , a ſum borrowed from a Husband and 
wife, and payable to the longet liver of them two in Coniund-fee, and totke Heirs 
betwixt them and their 4ſſigneys, whilks failing, to the Heirs and Aſſigneys cf the 
lift liver,was found to conſtitute theHuſband Fiar,and the Wite Litercnter,al- 
beit ſhe was laſtliver, whereby hcr Heirs of Line ( failing Hcirs of the Mar- 
riage) became Heirs of proviſion to the Huſband, and lyable to his debts, Ja- 
mary 29. 1669. Graham contra Park and Gerdan. FJanuary 23. 1668. John u- 
ſlice contra Mary Barcleyhis Spouſe. And a Clauſe in a Contra@ of Marriage, 
oblieging the Huſband to take the Conquelt to him and his future Spouſe, and 
the Heirs betwixt them 3 whilks failing, the Heirs of the Mans Body; whilks 
_ failing, the Wifes Heirs whatſomever,was found not to conſtitute theWite Fiar, 
but Liferenter, and the Huſband Piar 3 whereby failing Heirs ofthe Marriage 
and of the Mans Body, the Wifes Heirs of Line , were Heirs of proviſion to 
the Man, February 20. 1667. Cranſtoun contra Wilkiſon; For by this Clauſe of 
Conqueſt , it is evident , the means were to come by the Man 3; yet an Ob- 
liegement by a Man, bearing, that whatſoever Lands or ſums of Money he ſhould 
purchaſe, during the life of him and his ſuture Spouſe ( their preſent debts being 
firſt pazed that the wife ſhould be ſecured therein in Conjund-fee; and in caſe of 
210 Iſſue,or Children ,the one half thereof to be diſponed as theWife ſhould think fit,was 
found to make the Conqueſt divide betwixtthe Heirs of the Man and the Wife, 
and that her power to diſpone the half , was not a perſonal Faculty , but did 
make her Far in that half, and took offthe preſumption of the preference of 
the Huſband, ſcing no mention was made of the Heirs of either party, Jue 
27. and 29. 1676. Earl of Dumfermling contra Earl of Calender, Conjund. 
Fees to Huſband and Wife, and the Heirs of the Marriage, do imply a reſtri- 
Eion upon the Man , not to alter the fucceſtion, without a necellary orjult 
con{ideration, and ſodoexclude deeds fraudulent, or meerly gratuitous, which 
might evacuat the effect, as to the heirs of the Marriage fo that if there were 
heirs of the Marriage, and alſo heirs of another Marriage, the Father could not 
alter the Succeſſion, in favours of the heirs ofanother Marriage, becauſe ofthe 
intereſt of the Wife, and the Tocher ſhe-brings : But it doth not hinder the 
Father to give competent portions tothe Bairnsof another Marriige, June 15, 
1677.Murrazs contra Murrazs, Neither did ſuch a Clauſe of Conquelt during 
the Viarriage, exclude a competent Litercnt, conſtitute to Wiſe ofa ſubſequent 
; Marriage, 


Infeſtmaneof propenty, 26r 
Martiago,” #beic there were Bairtof the firſtMarriage, Fae 16: 1676; Kum: 
therite Mitehelcomre Children of Thomas Litthjehn | Yer whorethere ſarviys 
& no ewes ofthe Martiage;a provifottin a Contrit of Marviagez that-fueh a: 
fim, thE'future Spouſe then hadz-ahd al ſhould acquiredunng the Mar 
tage, ſhonkd be taken'to themſelvesm Conjant Fee, auttrithe heirs/of the! 
Marriage, whilks fiiktig, the 66e half ro the' Mans heirs; and the ottierhals 
to rhe Womans hetrs ;fourid tor coniftirate the Man Find ofthe:whotey:amb 
thartie-thight provide both the firſt) Stock and all! theConquettriy bis Chililiens 
of tpofterror Matrrtage , which was: found no feraduleft novimerly grail 
thus deed,” December x; ahd 21." x58 Alexander Ander fon contra. Altos 
Bruce. | x 28 ,C11n Mon 


42. Thfcftments to more perfons ſubordinat; are ſuch- waretaken-to-Pai 
xents,-ahdafter therr deceaſe toſtich-Childrenand other perions nated,! wheres 
by the Parent is underſtood to be'Fiar and not Liferenter, and the Childrenos 
others to be Heirs ſubſtitute,albeit both the Father and the Bairns named, were 
Infeft,Jaly 23. 1675. Lairdof Lambiuyionn coniru Milirr'of Auniftuin. But where 
the Bxnd 4id bear, a Jwm bent by @ Father for himſelf, - and as: bdnminiiteatar fur 
bis Son, and that the Money was the $085, and-paydble to rhe Faiker, and after his 
deceaſe tothe Son, was found to conftiturethe'S on'F ur, andttheFather onlylife- 
renter, Febraary 14. 1567. Campbdt tontra ConStantine, 29 —_— 
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43. The third diviſion of Infeftments , is/in vefpect of the fucceſſion ,- and 
they are either fimple or Tailzied':' Simple Infeftrnenrs aretheſe whicharety 
ken'to Heirs whatfomever ; for by that expreflion'we exprefethe lineal Heir 
who according to Law, would fuceeed in any Heretable Raghe ;-But Tailzi 
Infeftments are, where the Lands are provided to any other than the Heirs'of 
Line, as when it is provided to Heirs Male , or Heirs Male of the Fiars own 
Body, or to the Heirs of fach a Marriage , or t@ the: Hexs' of Titizs, whilks 
failzing, to the Heirs of Seivs, &c, - Of theſe Tailzies, thene'are many ſoversl 
ways as the Fiar pleaſeth to invent,” andordinerly'inthemall; the laſt Membey 
or Termmation 1s the Heirs whatfomever, ofthe laft Branch or Perſorefubſti- 
tute, or theDiſponet, and whenrthat'takes effe&by faccelkon i the Fee which 
before was Tailzied, becomes fimpke.” oth Fer ett 0008 

A Tailzie muſtneceffarly be a' patrof the Tnfefemient, for no wrate apart can 
conſtitute a Tailzie, rhongh Botids or ContraQs of Failzie as perſonal orincoms 
pleat Rights, may force the Contratter of his Heirs to perfe&t rhe'fame. '1* Fhey 
muſt alſo be conſtitute by the Superiour, betrig/xpart ofthe Intefrmentgrant- 
ed by him, either originally in the firſt Conſtitution of the Fee, or thereafter 
by Reſignation or Confirmation ;'atid as a Superiour is not oblieged roalter 
the Tenor of the firſt Inveſtrrure, or to accepta Reſignation; ob grant 'a Con- 
firmation in any caſe, except where'itis providedby Law, whereby hes necet- 
litat to receive Appryzers and Adjudyers : $o netther m that caſe iSheobblieg- 
&d toconſtitute a Tailzie, but only to receive the Appryzer orthe Adjudger, 
their heirs whatſomever , unlefs the Debt and Deercer , whereapon the! fame 
proceeded, be conceived in favours of Heirsof Tailziez in which caſe, the &þ- 
pryzing or Adjudication, and Infeftment thereupon, muſt be-conform,” unleſs 
tbe otherways by conſent of parties. 


Tailzies alfo being Conſtitute, are broken or changed by conſent of the Su- 
periour, accepting Refignation in favours of other Heirs, whether the refigner 
reſign infayours of himfelf, or his heirs whatfomever; or m favoursof any _ 
RxXX an 
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and'their heirs : +But moſt ordmarly by Appeyzings or Adjudications, where- 
by the Superiour is neceſlitat to; receive another Vaſlal and. his heirs.,; though 
perhaps he be ſubſtitute himſelfas an heir of Tailzic, -as if it be provided,, that 
tailzing other heirs there mentioned, the; Fee! return 'to/himſelt; Bur, Infeft- 
ments holdenofthe King, bave this priviledge,)tbat they are not refuſed, either 
upon Reſignation or Confirmation, as the Fiar Purchaſer pleaſerh ; Yea, itis 
declared by ſeveral Ordinanzts of the Privy Council, that the King or his Com- 
miſhoners oughtnot to deny hisConfirmation upon thereafonable expenſcsof 
the Party 3 which Ordinances are repeated inthe A of Parliament 3 and 
thoughthe deſign thereof gives not occafion £0 ratifie the: ſame, yet they are 
contained in the Narrative, as Motives of that Statute z and theretore, are not 
derogat, but rather approven, Parl. x578. cap. 66. And though ſeveral Kings 
have revocked Infeftments granted by them, from heirs of Line, toheirs Male 
and-of Tailzie; - yet the etteft of fuch Revocations hath never Leen tryed by 
Suite or Deciſion. et 


_- - 


J 


- Conjun&-infeftments to Huſband and Wife and their heirs , are alſo Tail. 
zied, and though, ifthe heirs ofthat Marriage be a Son, and of a firſt Marri- 
age, . he may be both heir of Line, and heir of the Marriage , yet may he en+, 
ter ag heir of the Marriage 3 and if the Defun& had orher Lands provided to 
heirs whatſomever, he may renunce to be heir in theſe Lands, to the cticR, 
they may be firſt burdened with his Fathers Debt, and he or his Lands pro- 
vided tothe heir of the Marriage, can be but burdened in the ſccond place, 
in ſnbſudium, of what is wanting by the Executors, or Heretage befalling to heirs 

whatſoever ; much more are Jiifeftments Tailzied, which are granted to Auſ: 

band and Wife; -and to the Bannsof the Marriage, whereby Male and Female 


come _11 pars: paſt. 


+ Bbnds taken toi Parents, and after their ,deceaſe to ſuch a Child , #6 
winatine , whereupon Infeftment followed , makes a Tajlzied Fee ; but theſe 
are;rather called heirs of proviſion, and theſe are moſt properly called Tailzi- 
edFees , where ſeveral Branches are ſpecially ſubſtitute, one failzing another, 
But ſeingheirs of Tailzie fall under conſideration inthe tranſmiſſion of Rights 
by Succeſſion, we ſhall infiſt no further thereon in this place , but ſhall pro- 
ceed to conſider the Clauſes which are adje&ted im Infeftments, not being of 
theSubſtantialor Solemnities thereof,and how far ſuch come in as parts of the 
real Right, affe&ting ſingular Succefſors, and how far they are only perſonal, 
afiefting alone the heirs of the Superiour or Vaſlal: And laſt, we ſhall conſi- 


dertheeffetts'of Infeftments themſelves, | 


| Asto the firſt, beſide the Solemnitics requiſite in Infeftments , there uſcsto 
be many Clauſes inferttherein , all which, we cannot follow , but ſhall infiſt 
4o-the moſt ordinar and and important; Theſe are Union, Erection, Warran- 


dice,' Reſervations, Provisions, Conditions, and Clauſes irritant, 


44- Union is the ConjunRiion ,or Incorporation of Lands or Tenements,lying 
diſcontigne,or ſeveral kindes unto one Tenement, that one Seasine may ſuffice 
for them all ; jn which there isſometimes expreſt a ſpecial place where 5casine 
ſhould betaken 3 and when that is not, Seasine upon any part is ſufficient; for 
the whole Lands lying contignoxzs are naturally Unite, and needs no Union, 
ſothatSeasinetaken upon any of them,extendeth to the whole: But where they 
ly: diſcontignows, other Tenements being interjected, there muſt be Seavine ta- 


ken upon every diſcontiguows Tenement, which mult be all particularly fo & 
preſt 


” 
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.preſt in the Inſtrument of $eagin, whereofone will ſerve for all the Tenements; 
or otherways , when they are Tenements of ſeveral kinds, as Lands, Milns, 
Fortalicesand Fiſhing ; all whichare ſeveral kinds of Tenements, and require 
ſeveral Seagines, and paſs by ſeyeralſymbolsor tokens, as Lands, by Earth and 
Stone, Milns by the Clap, Fortalicesby the Entry at the Gates, and inclosing 
the perſon poſleſt, and excluding the granter of the Pofleflion ſolemnly, con- 
form to the Charter or Precept. 5 


-Qnion+can be Conſrtitute originally by no other then the Soveraign Autho- 
rity , conceding the ſame, Fanuary 16.1623. Mr. Hendry Aikin contra Green- 
law, Or Contirming the fame, Jaxwary 16. 1623. Aikinconra Stuart, And 
therefore, Union being Conſtitute by a Subject , not having the ſame from the 
King , was found null by Exception, at the inſtance of the Poſleſfors, thou 


_ pretending noRight, December 16.1628.Lady Borthwick contraScot of Goldylands. 


And when there 1sa place for the Seasine ofthe Union, a Seasine taken elſewhere, 
reacheth none of theLands lying diſcontigue, March19.1636.Lady Dwnipace contra 
Laird of But if the Lands united by theKing be Diſponed wholly toge- 
ther by the Vaſlalto others Subalternly Infett,the Union ſtands valid, Jaly 12. 
1626.Stuart and Dowglas comtraCranſtonu Home; repeated, Jan.5.1627.which for 
the ſamereaſon oughtto be extended to Subaltern Infeftments of an annualrent 
ofa Barrony or United Tenement , which was foand to extend toa Miln,and 
toLands lying diſcontigue, though not taken in the placedefigned inthe Union, 
Spotſ. Executors, Lady Ednew contra Tennents of Eden. 


45. Fredtion is, when Landsare notonly Unit&in one Tenement, but are 


EreRted into the dignity of a Barrony, which comprehendeth, Lordſhip, Earl- 
dom, &c, All which are more noble Titles of a Barrony, having the like 
feudal Effefts; and whenſoever the Tenementsare granted asa Barrony, Uni- 
on is comprehended as the lefler Degree, though not expreſt ; and therefore, 
oneSeafine carryeth the whole Barrony,and all Milnsand Fortalices thereupon, 
and fiſhing adjacent thereto. | 


Ere&tions can be only granted by the Soveraign Authority , and are not 
Communicableby the Subaltern Infefrments, though the Union implyed there- 
in may be Communicat. Ereftion was found to be inftrued by the Kings 
Confirmation of a Charter, Deſigning the Lands a Barrony,though it wasnot 
a) Barrony before , but the half of a ny , wherein the Barron Infeft his 
Son,znr Libera Baronia ; which Infeftment being Confirmed by the King, did 
Conſtituteit a full Barrony , whereby an Infettment of annualrent taken upon 
apart of the Land, affected the whole, November 16. 1630. Laird of Clack- 
manan contra Alardice. | 


EreQions of Kirklands in Temporal Barronies or Lordſhips, whergby the 
Lords of EreQion were interjeed betwixt the King andthe Feuars, are pro- 
libite, Par. x592. cap. 119. and Par. 1594- cap. 195. for all theſe Lands are 
amexcd to the Crown, Par. 1587. cap. 29. and Par. 1633. cap- 12. The Rea- 
ſon whereof is evident , thatfuch Ere&ions are prejudicial , both to the King, 
wholoſeth his Caſualities ofthe Feuars, and ro the People, who mult accept 
another Superiour in ſtead of the King 3 and though they had formerly but 
Subjedstotheir Superiours , yet Church-men were much more eaſy then ſe- 
cular perſons, as requiring little ſervice , and being aſhamed to demand rigo- 
rous Rates 3 but any man may obtain the Lands he hath in property, holden 
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There are many exceptions inthe Atts of Antevacton of theTemporalit 
Kirk-lands, andin the Aﬀts agaihft Erecions; by which the KitkMatnd ex 
ed , are validly Ere&ed; and all the*Erettions areſofar allowed, as to 
the Lordsof EreQion right t& the feu-durics, or frnits of the propetty ot Kitk. 
lands, feued till they be redeemed by payment often per cert, and the Infeft- 
ments granted to the Vaſlals , medio-tewpore 5 ate valid; but tlie Caſualties 
ought ſtill to belongto the King. It hath been ſdmerimes queſtioned, whether 
the Union and Ere&ion of Lands be diffolved';, m4 lolt by an Infefrmient of 
apart thereof, from the Vaſlal holden of the Supefgwur by Refignatwonor Coy- 
'firmation, . Craig, L, 2. Diegeſ. 7. is for the affitrative, confirmed by the reſent- 
blance of a Sheaf of Arrows, bound with ohe Ligament, for if one Arroiy be 
pulled out, all become louſe, and ſothe Union ofthe whole is ditlolved, un 
leſs the Superiour give the new Infeftment, but prejudice of the reſt,” Bin 
though ſuch caſes frequently occur, whereby [nfftments of diſcontignows Langs 
would only be valid, as to the cortigio## Lands upon which they were taken; 
yer in no competition or other Proceſ*, hath it been obſerved -by any to he 
drawn in queſtion or decided. ſo that wehaveever refted tn the Negarive, atid 
the conſequence from that reſemblange is not filfficient';” But orr rhe contrary, 
he whoumtes many Diſcontiguous Lands, unites every part of them to evety 
part, {o that the taking off of one part diſſolves only ir (elf,- the teſt remaining 
unite. But Union or Erection doth not change the Juriſdiction of the Lands 
unite,, as to the Shiresand Bailziries where they naturally ly, Vide Tit, Confiſea- 


of 


4 * 


tone, Q, Horning. 


... Barronies and United Tenements, when they are originally gramed, ought 
to expreſs. the ſeveral Tenements , according to' their proper Deſignations, 
and ſoexpreſly Unite them : But when theſe are atknowledged to have beth 
Baronies, orotherways Unite, or are named, ot deffgtied asfuchby theſe who 
have power to Unite , then the common Name of the United Batony or Te- 
nement , 1s ſufficient ta carry all thar 1s holden and repute, as part and perti- 
nents thereof. which was extended to Lands, as'parts ofa common Dehgu 
tion, though ſome particulars were named, andthe Lands in queftton hadal- 
ſop: y names, and wereexpreſtin the ancient infeftments, the tight inque 
{tion beingan Appryzing, March 23. 1622. Gallowſhtilt contra Lotd Borthiich, 
Union and Ere@ion are as qualitics ofthe real Right ,” and pats uiito fingulir 
Succellors, as is before exprelt. S cont abate 


46. Warrandiceis either real, whey Infeftments is #iven ofone Tencmettt 
in ſecurity ot another, or perſonal , when the Superiour obfiegerh himfeffto 
warrand the Infeftment; as to the warrandice by Diſposition and Resignation, 
It 1s unqueltionably perſonal , and cometh not within the Infeftment 3 byt 
though it be granted by the Superiour in the Infeftmehr, yet it is butt a perfcital 

obligation, no ways co-hering, nor cartied with tht teal Right;* and rherefyre, 
the ſingular Succellor ofthe Superiour or Author, 18 nct oblieged th che Wat- 
randice , neither doth the Diſposition or Infeftmem from rhe Vaftal , cat- 
'ryto his ſingular Succefſlor ; the right of the Warramdice , unlefs it be al- 
11gned ſpecially , or generally in the Aflignation of the Rights and Evi- 
dents. Sh 24g wy 


Warrandice 15a commonoblicgement, bothin Infeftmentsand other Riz _ 
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and it is ſometimes expreſt, and then it isregulat according to the Tenor of 
it, whether it be {abſolute Warrandicet, or from fat and deed, or from 
tutyreor voluntary fat and deed. But oftimes when Warrandice is not &x- 
preſt , it is implyed as Rights are to be warranted; which are pon for 
an Equivalent Cauſe onerous : But in that Caſe, where the Diſpoſition was 
only of all right the Diſponer had, the C)auſe inferred not abſolute Warran- 
dice, but only from the Djſponers future voluntary Deed, Hope, Warran- 
dice, Lord Gonclar contra Creighton. Ablojute Warrandice is alſo implyed, 
where the Diſpoſition or Infeftment bears ( Vendidit)) becauſe that imports 
an equivalent Price, Spotſs. Warrandice, John Stewart contra Evie. But 
why. if it were expreſt under the terms of Alienation, which is common 
toboth gratuitous and onerous Diſpoſitions. 


Warrandice from the future fat and deed of the Diſponer and his Heirs, 
is implyed 1n pure Denations, Hope, Warrandice, Veatch contra Daaling, 
Mr. Patrick Schaw contre Sir James Durham, and was extended to a Lega- 
cy rei aliens ſctenter legate, June 16. 1654. Murray contra the Executors 
of Rutherfoord : But ought not to be extended to future” necetiar deeds, 
preceeding the gratuitous Diſpoſition , which the Diſponer is , or 
may be, compelled to fulfil; neitherupon -any anterior deed , becauſe, 
be who diſponeth freely , is preſumed but to diſpone ſach right as he hath, 
but poſterior deedsare fraudulent. It is Craig's opinion 1n the forecited place, 
that though Warrandice from fa and deed be expreſt, that it doth not ex- 
tend to prior,deeds : And that in any Caſe, it the Cauſe of the Diſpoſition be 
for ſervice done, for gratitude, or merit, that Warrandice is implyed ; much 
more, if for future Service, or for a feu Duty, or Rent: Yer, if beſide theſe, 
there be not an Anterior Cauſe in Money, or Value, ſuch Diſpoſitions can- 
not be accounted onerous ; for former merit or gratitude, infer no civil Obli- 
gation, and ſo no burden which could receive Legal compulfion. And asto 
annual Preſtation- in Services, Feu-duties, or Tack-duties, if they bear no 
Money received, or equivalent Value, they are preſumed to be gratuitous 
in favours of the receiver, %Fho may rejeR or renounce them when he pleaſeth, 
ifthey be not by mutual Contra# :;And when are evicted, the Vaſſal is 
free of theſe Duties, and hath noloſs ; and th they oughtto import no 
more Warrandice, but from future yoluntary fat and deed 5 But whatever 


Warrandice be expreſt, muſt be C— obſeryed * But Craig's _ 


ing, that naked PaQtions were not effectual with us, and that a 

was but a naked PaQion 5 fo Warrandice 1n an Innominat Contra, fuch as 
a Fee, could be but anaked PaQtion, importing no farther then what would 
ariſe from the nature of the Right, But our conſtant Cuſtome allowing all 
Pattions and Promiſes to be effetual, doth both make Chir whiome 
Seafine effe&ual againſt the granter,and likewiſe Warrandice, and all other 
Clauſes-therein ; yea, the pation, that nothing ſhould be demanded in caſe 
of Eviction, is for the ſane Cauſe effeRual, that the Money payed for the 
Right evifted, cannot be recovered : Yet Craig doth there report a Decifi- 
on of the Lords, betwixt Sammel Cockburn arid Sandielands of Calder, that a 
Charter without Seafine, and notdelivered in the Granters Life, but reco- 
vered out of the Charter-cheſt of Torphicher, was found effeQual to make the 
Granters Heir perfite the ſame with Seafine ; but 1t did not remain ih the 
hands of the Granter, and thereby it appears, that the Lords did not then look 
upon Charters as naked PaQtions. 


The Effet of Warrandice is, the upmaking of what is warranted, in fofar 
+ #4 as 
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as it js, evicted, and the ordinar procedure in it is, when any Sute 1s moved, 
whereon Evicion may follow, Intimation is made to the Warrand. of the, 
Plea that he may defend -, And if Evittion follow, and diſtxeſs thereby, De- 
clarator of diſtreſs, and action of Warrandice fot relict is competent, Al. 
it is cfte&ual. for.decerning the Warrand to free the thing warranted of that 
which will undoubtedly infer a diſtreſs, though it hath not actually done jt. 
In this caſe Execution was ſuperceeded fora time, that therein the ground of 
the diſtreſs might be purged; - July 1. 1624. Laird of Frendranght contra Bal- 
zenie.... The like upon a ProduQtion of a Scafine of the Lands. warranted, 
granted by the warrands Anthor beforethe Right and Inhibition, though there 
was no diltrcls,, Nzcol. de evitione, Fiſher contra F leeming. The like , July 
17. 1666, Alexander Burnet contra Johnſtoun. February 17. 1672, Smith 
of Braco contra Roſs of Balnagonn. Warrandice had alſo effe& upon prody- 
Gion of a Decreet of removing againſt the Buyer and Seller, Nicol, de evi- 
Tione, Johnjtoun contra Johnſtoun. Yea Warrandice w1ll take effect where 
there is an unqueſtionable ground of diſtreſs, though the Far tranſacted vo- 
luncarly to prevent the diſtreſs. Intimation of a Plea is ſufficient withoutan 
Inſtrument, it being proven by the Warrands Oath, that the copy of the Ci- 
tation was delivered to him as an Intimation, Nicol. de evictione, Lyme con- 
tra Dunlop. But though no Intimation be made, yet the Warrandice taketh 
effe&, unleſs the Warrand had a relevant defence and could inſtruct the fame, 
Nicol. de evidione, Boyd contra Stark, But 1n that caſe, the Warrandice hath 
no effe&, ibidem, Cairncorſs contra Murray. Glerdinning contra Gordon. 


.- Warrandice-hath no further effe& then what the Party warranted irulic 

payed forthe 'Right, whereby he was, or might be diſtreſt, though leſs then 

the value of the:Right warranted, . July 1. 1634. Robert Glendinning contre 
Barnbarroch. The like upon repayment of the ſum given out, and the Annul- 
rent thereof, Hope, Warrandice, Laird of Craicklaw contra Lord Herris, Ja- 
wary 26. 1669, Boil of Kelburn contra Mr. John Wilkie. February 28. 1672, 
Earl of Argyl contra Laird of Aitoun. This will not hold in Warrandice of 
Lands, as to which Landsof equal value, or the whole worth of whatis e- 
victed, as it is thetime of the Eviction is inferred 3 becauſe the Buyer had 
the Lands with the hazard of becoming better or worſe, or the. riſing or fal- 
ling of Rates, and therefore is not oblieged to take the Price he gave, Net- 
ther is Warrandice a full ſecurity, being but a perſunal Obliegmentz and ma- 
ny times the Price is not known. And if the Warrandice be not abſolute; 
the Purchaſers hazard was the greater : But in Warrandice of perſonal orre- 
deemable Rights, the matter 1s ordinarly liquid, and there is no deſign of 
hazard bur an, abſolute relief, But Warrandice hath no effe& where there 
is Colluſion, by being holden asconfeſt, Nicol, de eviione, Aikenbead contre 
Blackwood, Thelike was found by ſuppreſſing the Warranders Right, and 
receiving conſiderable Sums therefore : whereby the-Right warranted fell in 
conſequence, February 18. 1679. Laird of Wedderburn contra Sir Robert Sinc- 
lar. March 3. 1629. Murray conira Lord Teffer, Neither where Eviction 
falls through default of the party warranted , when having a Diſpoſition of 
Ward-lands, with double iInfeftment heinfeft himſelf, baſe without the Supe- 
riors conſent , - and thereby the Lands recognoſced, February 1. 1610. 
Maxwel contra Mowbrey,Neuher inferred by the Forefaulture of the Diſponers 
apparent Heir , ſeeing the Fiar omitred to obtain the Kings Confirmation, 
which would have excluded the Forctaulture, Hope, Warrandice, Hamilton con- 
tre Laird of Nidderze, Tt 1s not fo clear either in Reaſon or Practice, whether 
Warrandice takesctie&t npon-any other ground then what is, or may-be, a 
. ground 
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nd of Eviction, to take away the Right of the Party by whom the 
ance is graunted judicially ; as when Lands are taken away by Innun- 
dation, or are become barren : Or when a Right aſſigned with Warrndice be- 
comes incffeQual, becauſe the Debitor isnot ſoſvendo; or whenany accidental 
or extrujudicial diſtreſsor damnage befalleth tothe party warranted, through 
occalion of the ground of Warrandice, though not by legal Eviion, 
Secondly. Whether Warrandice takes place, when the Right warranted is 
taken away, or burdened by aſubſequent Law, Thirdly, Whether War- 
randice in general will extend toward Releef, and it Or to Forefaulture of the 
warrands own Superior. 


As to the Firſt, Warrandice relates to the point of Right, and not to the 
Matter of Fa&, and therefore will notreach to Accidents, the hazard where- 
of lies alwayes upon the Acquirer and the Propriatar : Yea, a Clauſe of 
Warrandice that Lands ſhould be worth ſo much yearly Rent , was not ex- 
tended to Deſolation , by famine, March 10. 1636. Lady Dumipace 
contra Laird of Roniston.It was alſofo nd that a Cautioner being conveened, 
and through occaſion of Compearance was made Priſoner in a Ship taken 
prize 5 had thereby no intereſt upan the Clauſe of Warrandice to diltreſs 
the Principal for this accidental Damnage, James Maxwel contra James Niſ- 
bit of Ladjtoun. So that unleſs ſomewhar more be concurring then the naked 
Warrandice, either by the value of the onerous Cauſe, tor which the Right 
is granted , or Tenor of the Aſſignation, it reacheth not the ſufficiency of 
the Debitor or the like points of Fact, as is Spotſwoods opinion, Tit. Aſigna- 
tion. And it was lately found, that where a Creditor had given a blank 
Aſſignation to a Cautioner, who had payed him with abſolute Warrandice, 
that as to the Cautioner, to whom it was gratuitous for the Creditor to give 
ſuch a Watrandice, importeth not the Eliciency of the Debitor, July 16. 
1663. William Hay contra Nicolſon and Mitchel, It was alſo found, that abſo- 
lute Warrandice in an Afignation, bearing that the famine ſhould be 
valid and effeual, was not found to extend to the Solvencyof the Debitor 3 
but only that the Debt could not be excluded by any legal Exception, either 
. from the cedents deed or otherwiſe ; as if the write Afhgned had been falſe, 
the cedent not being acceſſory, null, or declared a 1 97 Debt, November 
24. 1671. Sir Rober Barclay of Pearitoun contra Robert Liddel, which qua- 
drats with lib. 4. f. de hereditate et aftione vendita, Venditore nominis tenetur 
freſtare debitum ſubeſſe, Debitorem vero Locupletem eſſe non tenetur preſtare. As to 
the diſtreſs by ſubſequent Laws when theſeare by way of Declaratgr of an an- 
ticedent Right, it is equivalent to a Judicial Eviction. But when the Law is 
Statntory introducing a new burden, as Taxes, Augmentations of Mini- 
ſters Stipends, &c. It was Craigs opinion dieges, de evittione, $. 6. Which 
he reports asthe Judgement of the Seſſion, that in ſuch Caſes, the Warrand 
ſhould be lyable i quantum lucratus eſt. 


But Cuſtome ſince hath cleared the coritrary, that Warrandice is never ex- 
tended to ſubſequent Statutory Laws, but that theſe are alwayes upon the 
Purchaſers hazard : And therefore a general Clauſe of abſolute Warrandice 
was not extended, to a burden impoſcd by a ſubſequent Law, though there 
wasan Anterior abrogat Law to that ſame ctfeft, Jaly 12,1667: Watſon contre 

+ Neither was extended to the making up of a{Gleib, though it was 
by vertue of a Prior Lawz but the D-fignation was after the Diſpoſition, J«- 
ly 1. 1676. Laird of Auchintcal contr: Laird of Innes, Yea, abſolute War- 
Yyy 2 randice 
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randice i a Ladies Liferent, which is moſt favourable was foundnot to extend . 
to an Augmentationof a Miniſters Stipend thereafter, though grounded u 

a Prior Law, March 27. 1634. Lady Dumfermling contra her Son. But 
where a Clauſe of Warrandice did beax, that a Rental of a Ladies Liferent 
ſhould beſo much worth yearly ; it was found etfeQual to make up'an Abat- 
ment of the Rental by a Miniſters Stipend ; modified thereafter, July 28.1635, 
Lady Cararoſs contra her Son. Orto the making up a Readers Stipend im- 
poſed by a Poſtcrior Law : For in theſe Cafes it was the ſpecial tenor of the 
Clauſe to uphold the Rental, which would have been eff:ctual not only as 
to - 91 a in Jure , but as to diſtreſs i» feFo by Inundation , Devaſtation, 
or the like, 


The intent of Abſolute Warrandice being only againſt legal eviQion , it 
doth not extend to every burden that may aftect the Land , as to a ſcrvitude 
of Paſturage, Fewel, Feal or Divet, Or to a Thirlage of the Land to the Miln 
ofthe Barrony, paying theninteetnh Corn, June 21; 1672. Sandelands contra 
Earl of Haddiretour. 


Abſolute Warrandice is ſometimes general , and ſometimes ſpecial , againk 
Ward, Relief and Non-entry, &c. witha general Clauſe, and all other dan- 
goers, perils and inconvenienceswhatſoever, as wellnot name 1, as named, 65-7, 
as'to which, the general Clauſe isnot to be extended above the greateſt ofthe 
ſpecial. But the queſtion ariſeth, ifſuch Clauſes will reach ſubſequent Wards 
or Marriages of the Superjour, or to future Forefaultures, or Recognitions, 
Non-entries, Liferent-eſcheats, e*c, .It is certain that whatever of theſe burdens 


>) 


befal by the fault of the Warrand , he muſt be lyabletherefore. | 


AbſoluteWarrandice being much ſtronger thenWarrandice fromFaG andDeed, 
which reacheth not only to Facts of Commiſſion , but even to ommillion of 
Duties ; and therefore, ifthe Warrandice be but by the Authour, and not by 
the Superiour, theſe ſubſequent diſtreſſes will not reach the Author, unleſsthe 
Clauſe bearexprelly,ſuchJiftreſes paſt,preſent or to come;and fo though the foe ware 
extm by the Forefaulkture or Recognition of the Superiour , or burdened by 
his Non-entry, or remaining at the Horn , theſe occurring after the Dilpo- 
fition will be upon the hazard of the Acquirer, and not the Authcur Diſpon- 
er : But if the Warrandice be in the Superiours Charter, burdening himſdf 
it will be extended toall ſubſequent Diſtreſſes through his fault, and io to Re. 
cognition, kiferent-eſcheat or Non-entry, but itwill not extend to the Fore- 
fralture, or Recognition, or other fault of the Superiours Superiour - Nei- 
ther will it extend to the Ward or the avail of the Marriage of the Superiour 
bound in Warrandice, failing thereafter, unleſs it be ſo expreſt ; for no provi- 
dent man is prefumed to guard againſt theſe, unleſs it be foexpreſt; and there- 
fore, there 1s little advantage by ſpecial Clauſes of Warrapdice: For the ge- 
neral Clauſes reaches all EviQions from anteriour Cauſes, yea, the effeit isthe 
lame, though there were no Clauſe of Warrandice expreſt, ifthe Right war- 
ramed be for Cauſes onerous,viz. ſums of Money, or equivalent value,unleſsby 
the ſpecial Warrandice, future deeds inferring eviRtion, or which would not 
iafer,it ex #2tura rei, be exprelt. 


Warrandice is never inferred from Infeftments from the King, as Sypream 
Superiour, and though they were _ would have no effeR; neither are 
the Warrandiccs of Infeftments by Church-men effeQtual againg,their Succe!- 


ſarsinOtfice ; vea expreſs Warrandices of Feus or Tacks of Kirk-!2nds yr 6 
arter 
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after annexed tothe Crown, after the ſaid Warrandice, doth neither reach the 
rs thereof nor their Succeſſors , Par. 1587. cap. 29. and cap. 110. The 
reaſon whereof is there rendered, becauſe the Church-lands were annexed to 
the Crown by ſubſequent Laws. : 


Infeftments do frequently bear Conditions, Reſervations, Proviſions and Ex- 
ceptions, which give greatground of debate,which therefore muſt here be cleared. 


There is no queſtion but Infeftments may either be pure or conditional, 
ſome conditions are 1mplyed from the Nature of the Right, and are effe&ual, 
though they be notexprelt. 


47. As in Ward-holdings, the Vaſlal cannot alienate without his Svperiours is 
conſent which, an effeual reſolutive condition, whereby if the major part of the 
fee be alienate, the whole becomes extindt& returns to theSuperiour as he gave it, 


48. Infeftments of Warrandice imply this condition , that they ſhould 
take no effe&,but in the caſe of Eviction of the principal Lands. Infettments for 
relicf ofCautionry,1mplysthis condition, that they ſhal have no effect till diſtreſs, 
and thatthey ſhall ceaſs by relief. Infeftments for ſatisfaQion offums imply this 
condition , that the ſums being ſatisfied, they areextin@, and the Authors In- 
feftment revives and ſtands valid without neceſſity of Renovation. 


49. Infeftment given fora particular Office, and bear not Aftigneys, or 
Subſtitutes, as ro be an Enfign-bearer, Advocat, or Chaplain, with Los and 
Anmualrentsannexed , does imply this condition, that the Heir be capable to 
exerce theſe Offices ; and therefore, by his inability they ceals, unleſs they be 
granted to Aſhgneys, with power of ſubſtitution, in which caſe they may be 
performed by another. 


50. Infeftments by Excambion do imply this tacit condition, that iftheone 
Tenement Excambed be evicted, thereis recourſe to the other Tenement with 
which it was Excambed , for therein Excambion or Permutation differs from 
Sale ; this recourſe is effeRual, not onlyto the Heirs, buttothe ſingular Suc- 
ceſſors of both parties , whether by voluntar or Judicial Rights 3 and there- 
fore, regreſs was ſuſtained againſt an Appryzing, priorto the Eviction, without 
neceſſity to inſtru that the Excamber had right when he changed , it —__ 

umed that hedelivered his Rights to the other party 3 and therefore anol 

from the King , bearing, the Lands to have been Diſponed in Excambi. 
n for the other parties Lands, and exprefling Regreſs, but without mention of 
Affigneys, yet was found ctfecual toa fingular Succeſſor, July 14. 1629. Laird 
of Wairdeſs contra Laird of Balcomie. In this Proceſs it was found, thatno per- 
ſonneeded to be cited but the preſent Proprietar of the Lands Excambed, and 
the Heir, orappearand Heir of the maker of the Excambion, July 2. 1629. 7#- 
tereoſdem ; and that Regreſs was effeRual againſt an Appryzer of the Excambed 
Lands, it was ſo decided , December 21. 1623. Earl of WMontroſe contra Sir 
George Ker. 


51, TheLaw doth alſointroduce Conditions in Infeftments , which donot 
ariſe from their Nature , as in Feus , by the common Feudal Law , and 
by ſpecial Statute with us, whereby if the Feu-dury be not payed by the 
of two years hail and together , that the Feu ſhall be extinct and loſt, Parl. 


1597.Cap. 240. N 
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Tt is therefore beyond doubt, that ſuch Clauſes are effeQual,, whether ex- 


preſt or not exprelt in the Infeftment, 


52, It isallo incontroverted , that Liferents one or more may be effeQu- 


ally reſerved in Infeftments , which will paſs therewith as a real burden to all 
ſingular Succeſlors, and needs no other Infeftment. 


53. Infeftments are alſo ſ@netimes burdened with the Exception of other 
Infeftments, which Exceptions, wg be inthe Diſpolitive Clauſe, as a bur- 
den upon the Infettment, they are etteRual againſt ſingular Succetlors, 


54. Infeftments are alſo frequently burdened with Faculties or Powers to 
affe& or burden the Lands, or others Diſponed, and that either abſolutely at 
the Diſponers pleaſure, for ſuch ſumsto Children or Creditors 3 which Clauſes 


are frequent in the Diſpoſitions by Fathers to their eldeſt Son, and are very . 


amply Interpret againſtthem and their Heirs , though the way of burden- 
ing might have been defeGtive, as by a baſe Infeftment, not cled with Poſſeſ- 
fion, or by Bonds of Proviſion , though no Infeftment follow, as was found 
in the caſe of the Relict of Robert Earl of Carnwath contra Gavin Earl of Carn- 
wath, And a Diſpoſition by a Father to hisSon, witha powerto burden with 
ſuch a ſum, a Bond granted thereafter to his Daughter, without mention of 
that power was found effeCtual againſt the Son, in ſo far as was not 
ſatisfied with the Fathers Moveables, June 24. 1677. Margaret Hopringle cox- 
tra George Hopringle, though theſe might be more {trifly Interpret in thecaſc 
of ſingular Succeſſors, acquiring for onerous Cauſes. And in the caſe of the 
Creditors of Mouſwal contra the Children of Moyfwal , who having Dilponed 
his eſtate to his eldeſt Son by his Contra& of Marriage , reſerving a power to 
himſelf to burden it with ſuch a fum to his Bairns, having giventhem Bonds of 
Provision with a baſe Infeftment, the ſame was preferred without Poſlctſion, 
by vertue of the reſervation to the poſterior publick Infeftments ofthe Credi- 
tors for prior Debts,ſeing he had then an Eſtateſufficient for all his Debts,and 
his Bairns Portions. , 


It 1s no leſs certain that all the Clauſes contained in Infeftments are not real 
burdens, affe&ting fingular Succeſſors, ſuch as Warrandice , which only ob- 
liegeth the Warrand and his Heirs, and is meerly perſonal; ſothenthe difficul- 
ty remains, what Clauſes inſert in Infeftmentsare real burdens, effe&ual againſt 
ſingular Succeſſors ; Firſt then , If the Infeftment bear a provision that the 
perſon Infeft ſhall pay ſuch a ſum or do fuch deeds to a third party, this will 
import butaperſonal obliegement, and will not affe& ſingular Succeflors. 


55. But if the Diſpositive Clauſe be expreſly burdened with payment of fuch 
a ſum to the Author, or bear, that xpon that condition the Infeſiment is granted, 
and no otherwaies, ſuch a Clauſe was found effectual againſt a Singular Succel- 
ſor, bearing only a Provision in the Diſpositive Words, that the Lands ſhould 
be affeFed with ſuch a ſum,end was ſuſtained aginf an Apprizer, November 7.1676. 
Cancham contra Adamſon, here there wasa Clauſe irritant inthe Diſposition, but 
was not 1n the Charter. 


56. Provisions or Conditions in Infeftments , impoſſible or unlawful, it 
they be conceived as ſuſpensive Clauſes annexed to the Diſposition, they annul 
the fame : But if there be Provisions otherways adjefted , though they ben 
the Terms o: a Clauſe irritant or reſolutive, they are void as not _— 
57. Pro: 
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57. Provisions alſo inconsiſtant with the Nature of the Right, are ineffe- 
Qua), as if it were provided thatthe Vaſſal ſhould not owe to his Supe- 
riour, or that the Right ſhould be valid by the Charter without Seasine,theſe 
Provisions are inconsiſtent and null. 


58. It is muchdebated _— the Fendiſts, whither Clauſes, de nor alie- 
#endo, with an irritancy orreſolutive Clauſe, or that the Fiarsſhould contra&t 

noDebt, by which the Fee might be alienat, or the Tailzie changed 3 and they 

are generally for the Negative,that a Clauſe prohibiting contracting © 

ſimply not to alienat,are inconsiſtent withProperty,albeit they may be effetual 

if ſoqualified. That noalienation bemade,or debt contrafted to aftect theFee,or 

alter the ſucceſſion without conſent of theſuperiour,or ſfuchother perſonsbut that 

being abſolute, they cannot be effectual againſt fingular Succeſſors , whereas 

theſe limited prohibitions reſolve but in InterdiQions, and being contained in 

the Seafines regiſtrate, they areequivalent to Interdidions, publiſhed and Re- 

giſtrate, though many ſuch Clauſes have been in Tailzied Infeftments, yet none 

of them haye come to be debated , but that which was in the Tailzie of the 

Eſtate of Stormont, Tailzied to Annandails Heirs Male of his Body, whilks fail- 
iog , to Balvaird and his Heirs, with a Clauſe not to annalzie or to contra 

| any debt, or do any deed whereby the Lands might be taken from the Heirs 
of Talzie, otherwiſe the Contraveener ſhould ip/o faFo, loole his Right 5 and 
the next perſon who would be Heir, ſhould have Right, which being atlength 

contained in the original Seasine, and all the ſubſequent Seasines was found 
cffeual to annul the Right of James Earl of Annandail, who contraveened, 
and of all his Creditors who apprized for his debt, Febrx. 26.1662. Viſcount of 
Stormont contra Creditors of annandail, | 


Other Clauſes irritant, consiſting with the nature of the Right, are effe&u- 
al againſt fingular Succeſlors, as the taking the Name and Armsof a Fanffly. 


And generally, all real burdens of Lands contained in Infe though 
they give no preſent Right to theſe in whoſe favours they are conceived, nor 
cannot give them any Fee of the Lands, yet they ate real burdens , paſſing 
with the Lands to fingular Succefſors, though they bind them not 
butthe Ground of the Land by Appryzing or Adjudication, asifLands bedif 

d with the burden of an Annualrent furth thereof, to ſuch a perſon and 
is Heirs, this will not conſtitute the annualrent, but may be a ground ofad- 
judging an Annualrent out of the Lands, | ; 


In all theſe caſes, Purchaſers by voluntary Diſpoxition, are preſumed and 
ought toſee their Authors Rights,at leaſt a progreſs of fourty years, whereby 
they may know ſuch Clauſes and consider Crna heyatin or otherways ſe- 
cure themſelves againſt them, 


But in the only Decision of this matter coticerning the Tailzie of the Eſtate 
of Stormont which did paſs with great difficulty, the Lords being nearequal- 
lydivided, ſpecial consideration was had, that the Clauſe irritant z de now alje- 
endo, was expreſly ſet down in the firſt and ſubſequent Seasines of Heirs, 
whereby Creditors were certiorat of their hazard, if they ſhould lend their 
money, that they could expett no ſecurity threforeby that Eſtate, ſeing there- 
by the borrowersRightbecame = 3 andtherefore, ſachClauſesor ws; _ 
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Clanfſes irritant; -or iconditions that might evacuat Infeftmenits,. or, deeply bur. 
denthe fame, whetithey arenot particularly expreſtin the Seagzne, may not 6n- 
ly be quarrelled by anterior Creditors, but allo by poſterior ;Creditors, as la. 
tentand fraudulent Clauſes to in{nare Creditors, who having no mean to know 
{ch Clauſes, do contra and lend ſums of Mocy to perſons whom they {ce 
itanding Infeft in considerable Eitates of Land. 


'Clanſes de non alienando, or 101 contrahendo debitum,, are moſt infavourable 
and inconvenient , ' fpecially-when abſolute 3 for firſt Commerce 1s thereby 
hindered, which is-the common intereſt oft Mankind. Secondly , the Natu- 
ral Obhgations of providing Wivesand Children are thereby hindered, which 
cannot lawfully be omitted. Thirdly , It is unreaſonable foto clog Eſtates, 
deſcending from Predeccfſors, and not toleave our Succeliors inthe tametree- 
dom that our Prediceſfors left us, whereby, though they have the thadow of 
afr Eſtate; yet they may become miſerable, as if they ſhould happento fall in- 
to-Captivity ; or 11 any Tranſgreſfion that would inter a considerable tine, 
againſt which no ſuch Clauſe can ſecure, then being diſabled to borrow, "they 
behoved to be denunced to the Horn, and thereby their Liferent Eſchearfall 
to thetr Superiour, which no ſach Clauſe can prevent 3 and theretore, ifany 
man have ground to ſuſpect the trugality of his Succetlor, he may -provide a part 
of tis Eſtate by a Tailzie, diſabling that Succellor to contract debt without the 
cotiſent of ſich perſons in which he confides,leaving ſome part of hisEſtate to 


Ins diferetton.” 


- Forfudra Clan{c irritant being inthe Seaſtne publiſhed by Regiſtration, may 
be ſuſtained as equivalent to an InterdiQ1on 3 ſuch Clauſes are alſo much more 
tollerable in Lands acquired by the Fiars own induſtry , wherein if there be 
infere.a Tailzie witha Clauſe, de.or alienando, to be inſertin the Original, and 
al: fabſequent Seafines, and bearmg Proviſions fir the Wives of Succeſſours, not 
exceeding ſuch proportion of the Fee, and for Chilaren only to affe ſucha proporti- 
oh of the Free Rent : 'Or it perſons having no near rclations of value, prefer 
ethers of their Name or Kin to their Eſtates : Or in caſe of mutual Tailzics, 
fuch Clauſes limited as aforeſaid, may bemuch moretolerate. 


- ' But Clauſes of that nature have never been attempted, but inproper Tail- 
z165 where they are diverſenominatBranches, which areneitherHeirs of Line;nor 
Heirs Male to oneanother ; and where the main deſign 1s to preſerve the Tail- 
zte, for when all the Branches are of far relation, the preference of the firlt is 
not much above the reſt ; and therefore , the other Branches have by ſuch 
Clauſes, - js api ſnes and are not fimply Heirs, but partly Creditors to the 
frſt Branch 3 and therefore, though there were no Claule irritant, they might 
reduce alienations meerly gratuitous or fraudulent , eſpecially when done not 
by the Heirs of Line or Heirs Maleof him who conſtitute the Tailzie, for thele 
arc alwavs in every Tailzie 1n the firſt place, and while the Fee continues 1n 
them, 1t ixrathera {imple Fee then Tailzied, as it becomes again, when all the 
Brancics of the Tailzie fail, 

The perpetuities of Eſtates where they have been long accuſtomed, have 
firiciently thanifeſted their Inconvenience; & therefore,divices have been found 
Fitz tO UC Ut them ineffetual Only the Majoratrs of Spain hath been wo't 
ic:lonibie antftavle, that the King Nobilitating a Perſon of Met it and For- 
Ge, Ether by the Kings Gift, or his own Right, that ſtate can nefherÞc 

| alienate 


Infeftmemts of property, - 73 
alienate or burdened, but remains alimentary for preſervation of the Dignity 
of that Family. 


But theſe perpetuities in Exgland are now eafily evacuat 3 Firſt, by War- 
rands to ſell , purchaſed in Parliament, which paſs without much difficulty ; 
and if they become frequent with us, it is like wewill find the ſame remeid - 
they are alſo evacuat by a fimulat AQion of fine and recovery , whereby the 

urchaſer pretendsthat he is unwarrantably diſpoſleſt offuch Lands by the pre- 
ent Fiar , who coludes and is filent , having received a Price or other con- 
fideration, ſo that theſe Sentences, though Colluſive, muſt be irrevocable. 


In Tailzies,, the Heirs Male or Heirs of Line ofevery Branch, being the Iſſue 
of the Stipes of that Branch, doſucceed; and therefore, there is a good Cauti- 
on by the Law of England, thatafter the poſlibility of Ifue is extin&, the pre« 
ſent Fiar, can do no more as tothe Fee, but what a Liferenter could do. The 
next Branch being ordinarly altogether ſtrangers to that Fiar, little care will be 
taken to preſeryethe Fee. 


In the Tailzie of St9rmonnt, the whole Eſtate was not comprehended, and 
it was diſtinly provided, thatin caſe any of the Heirs of Tailzie for the time 
ſhould contraveen,that the Right ſhould be divolved on that perſon who would 
ſucceed, if the contraveener were dead ; But in fuch Tailzics, formerly it 
was not ſoclearly ordeted, being only provided, that the contraveener ſhould 
loſe his Right, and thenext Heir of Tailzie ſhould have place, whereby it re- 
' mained Ankions, whether thenext Branchofthe Tailzie were meaned, fo that 
the contraveener loſed his own Intereſt, andall deſcending of him: Orwhe- 
ther he loſed the Intereſt of all deſcending of that B : Or whetherhe 
loſed only his own perſonal Intereſt, wherein the defign of the Conſtituter of 
the Tailzie might be dubious enough, 


59. To ſumup this important Subje of Tailzies, let us conſider the effeRs 
thereof, according to the ſeveral ordinary Tenors of the fame, and how far 
the Fiar or his Heirs of tailzie is bound up thereby 3 we muſt then diſtinguiſh 
betwixt Tailzies having Clauſes not to alter, burden or alienat : And theſe 
that are ſimple without ariy expreſs reſtriftive Clauſe. Secondly , Betwixt 
Tailzies made freely, and theſethat are made for onerous Cauſes. Thirdly, 
Betwixt theſe thathave Clauſes reſolutive or irritant, and theſe that have only 
luch Clauſes by way of Obligation, Proviſionor Condition. 


Asto the firſt Caſe, Itis a general Rule, that quiſque eff rei ſue moderator 
@rbiter, every man may diſpoſe of his own at his pleaſure, either to take elic& 
n hislife , or after his death, and ſo may provide his Lands to what Heirs he 
pleaſeth, and may change the Succeſſionas oft as he will, which will be com- 
pleated by Refigning from himſelf and his Heirs in the Fee in favoursof him- 
elf, and ſuch other Heirs as he pleaſeth to name in the Procuratory, wheres 
upon Ref1gnation being accepted by a Superiour, and new Infeftment granted 
accordingly, the Succeſfion is effectually altered; yea any obliegement to take 
tisLands fo holden, will obliege the former heirs to enter,and to detwude thems 
{elves for Implement of that obliegement , in favours of the heirs therein ex- 
pteſt 5 and ifthe Superiour refuſe to accept the Reſignation, altering the Suc- 
celſion, a Bond of borrowed Moriey, though granted only upon defign toal- 
ter the Succeſſion, will be the ground of AJjuSication of the Land, and bei 
aligned tothe Fiar himſelf, and toſuchheirsas he pleaſeth, the Superiour - 
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be forced to.receiyehim accordingly 3 ſo that the firſt conſtituter of a Tailzie, 
or any heir ſucceeding to him may change itat their pleaſure, unleſs the Tail. 
zie be for an onerous Cauſe, as when Tailzicsare mutual , then the firſt con- 
{titutors ofthemutual Tailzies cannot alter the fame, although their Debts may 
affef the ſame ; yet nofraudulent or gratuitous deed canalteror evacuat fuch 
Tailziesz and therefore, a mutyal Contra& betwixt two brethren , oblieging 
them, that what Lands they ſhould ſucceed to , or acquire, ſhould be taken 
to the Heirs oftheir body, whilks'failzing , to the Brother and the heirs of his 
Body, &«. though thereafter either broder took their Lands , otherways to 
their heirs whatſomever, whereby Siſters having ſucceeded to one of theſe bro. 
thers, they weredecerned to denude themſelves in favours of rhe other Bro- 
ther, January 14.1531, Mr. Fohn Sharp contra Helen Sharp. 


But if the Cauſe onerous be of leſs import, then to grant and continue a 
Tailzie, it will import no morethen once perfecting the Inteftment by ſuch a 
Tailzie, whereby the hope ofSucceſlion ariſeth to theſe parties 1n whole favours 
the fiar isoblieged to take theTailzy, but he wasnot found oblieged to continue 
theſame, butthat he mightalterit thereafter, without refounding the Money he 
got for granting it, being but of that value, as was equal only tothe hope of 

ucceſſion, which behoved to be underſtood of alterarion,ſine delo,July 1 5, 1636, 
Mr. David Drummond contra Drummond. 


Heirs of Provision by Contracts of Marriage , are 1n part onerous, being 
granted for a Tocher, and the intereſt of the Wife concerned ; therefore, they 


cannot be alterred by the Huſband at his pleafure, but do exclude all fraudu- | 


lent , or meerly gratuitous alterations , as hath been ſhown , Section fourty 
three. 


" But if there bean expreſs Obliegement not to alter the Tailzie, albeit that 
will not give Titletothe Heirs of Blood ofthe preſent Fiar, to quarrel hisdeed 
oralterationz yetit will give intereſt toany other Branch ofthe Tailzie, whe- 
ther to the perſon nominat or his heirs, to quarrel and reduce ſuch alterations, 
though it will not excludealterationsby Appryzing or Adjudication, for debts 
culy borrowed by the Fiarz and therefore, a Tailzie of a ſum of Money, lent 
inthir terms, to be payed to the Creditor and the heirs of his Body ; whilks 
failing , to the Father and the heirs of his Body 3 . whilks failing , to a perſon 
named andhis heirs and affigneys whatſomever, with a proviſion, that the Cre- 
ditor and his heirs ſhould do no deed hurtful to the Tailzie, nor the Debitor 
ſhould not pay without conſent of the heir of Failzie named , was found to 
give intereſt to that perſon as heir of Tailzie, to declare that theſum was nn- 
warrantably uplifted, or payed without hisconſent or order of Law, bycon- 
ſigning it to be imployed in the ſame terms, and that though he was heir of 
Tailzie to the uplifter, that he wasnot oblieged to fulfil his deed or warrand 
his Diſcharge, being contrair to the terms of the Tailzie ; as to which terms 
he was Creditor , reervieg alwaysto lawful Creditors, how far they could af- 
fe the ſun:for the Fiars Debt, February 3.1674. Drummond contra Drummond, 
And a Clauſe ina Bond, 'whereby a Woman obljeged her ſelf to refign Lands 
in favours of her ſelf and the heirs of her Body , whilks failing, to the heirs 
of her Father, and oblieging her ſelf to do nothing contrary to that Succels- 
0i!, whereupon Inhibition was uſcd before her Marriage, was found effectual 
agai:.ſt ker and her Huſband whom ſhe Married thereafter , and Diſponed 


the Lands to himand his heirs, asbeinga voluntary deed, without anequiva- 
lent 
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lent cauſeonerous , albeit the Fathers heirs behoved to be the Womansheir of 
Tailzie , January 28. 1668, Alexander Binnie contra Margaret Binnie. 


Yet theſe reſtricting Clauſes without irritancy, though conceived as Provi- 
fions or Conditions, 1f they be not in the Inveltituge , albeit they be in prior 
Obligations, Diſpoſitions or Contradts , there is no pretence thence toaffe&t 
the Fee as a real burden, andeventhough they becontained in the Inveſtiture, 
ſeingClauſes irritant uſes to be added thereto, they are underſtood to be but 

onal Obliegements, whereupon no diligence having followed, they can- 
not be eftetual againſt ſingular Succeſlors, whether by Legal or Voluntary 
Diſpoſitions : And as to ſuch reſtriftions with Clauſes irritant, we ſhall add no 
more thereunto, then what hath been ſaid. 


Property being thus Conſtitute by Infeftment, it is to be conſidered what 
are the particulars it comprehends and implys , though not expreſt, wherein 
this 1s a general Rule, that Lands being Diſponed with part and pertinent, all 
is carried thereby that falls under the Denomination of theLands Diſponed, s 
celo ad centrum,and all that inthe time of theDiſpoſition wasaccuſtomed tofol- 
low it, not only as ſervitudes, but even diſcontiguous parcels of Land which 
were not known, as diſtina tenemezra , or parts of any other Tenement, 
except what the Law reſerves, or the expreſs proviſion ofthe Superiour, 


60. The Law reſervesall theſe things which are called regalia, or Jure pub- 
lica, which the Law appropriateth to Princesand States, and exempeth ! wk 
rivatuſe, unleſs the ſame be expreſly granted and Diſponed by the King; and 
if the Superiour be a Subje&t , if he have any of theſe Regalia from the King, 
they remain with his Superiority, unleſs he expreſly Diſpone themto his Vat- 
fal, the Superiour may have them from the King, either expreſly in any Te- 
nement holdenofthe King, or tacitly-, when Lands are erected by the 
to him 1n a Barrony, or any __ Dignity , whereby many of theſe Fegalia, 
are comprehended. Barronia being nomen Univerſitatis , yet that will not 
comprehend, 


Firſt, Mines and Mineralsof Gold or Silver, or Lead of that finenefs, that 
three half-pennies of Silver may be fined out of the pound of Lead, which 
Mines are declared to belong to the King , wherever they can be found, Par. 
1424, cap, 12. But Mines of Iron, Copper and Lead of leſs fineneſs, belong 
tothe Proprictar , and are not accounted with us Regalia, though in ſome 
other Countreys they be. 


Secondly, Neither do Treaſures found in the Ground belong to the Kings 
Vaſſals, though their Lands be ere&tedin Barronies, unleſs they were exp 
A Treaſure is Money hid in theGround, the owner whereof is not known. 


Thirdly, Though all Proprictarshavethe priviledge of Fowling within their 
own Ground, yet Swans are peculiarly relerved to the King 3 and therefore, 
the priviledge to killSwans,isnot carryed under the nameof Barrony,unleſsthey 
vere particularly expreſt. | 

Fourthly, Confiſcat Goods are riot carried, even under thename of Barrony, 
unleſs they be expreſt. 


61.Yet thereare other regalia,whichare carried under the name of Barrony, 
though not expreſt,as JurisdiRionsand Courts, Fortalices, Salmond ——_ 
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reſts, and Hunting of Deer ; and Ports withtheir pettie Cuſtoms, eſtabliſhed 
by the Kings grant , or long Poſſeſſion, for repairing and upholding theſe 
Ports 5 which therein differ from Creiks, or Stations, which are natural ; byt 
Ports are builded artificially, and need reparation. 


62. Juriſdi&tion and Courts are comprehended in Barrony, 1n fo far as con- 
cerns Civil Juriſdiction and Blood-wits, or lefſer Crimes, but will not reach to 
Capital Puniſhment, unleſs the ſame be expreſt, as it uſes to be whenthe Pri. 
viledge of Pit and Gallows are expreſt, or Out-fang and In-fang Thief, which 
ſeemsto extend to the puniſhing of no more Crimes but Theft; and theſe who 
have only In-fang Theft, can only puniſh Thieves taken in the FaQ. 


Though Courts be expreſt, they will extend to nothing Criminal, no not 
to Blood-wits, unleſs theſe be expreſt ; but only to Civil Debates requiſite for 
the Propriatar, asto determine differences among{t his Tenents, Neighbour. 
head, Multars and ſmaller Matters; or to conſtitute a Baily, who may judge 
| betwixt the Propriatar and his Tenents, as tohis Rents, Duties and SEIVICesz 
and alſo may determine differences among({t his Tenents. 


But all Juriſdiction is Cumulative with, and not Excluſive of the Superiors 

Juriſdition, ſo that there is place of Prevention. The firlt Atatcher, ifhe 

roceed is preferred : and if the Superior and Vaſlall atatch together, the 
uperior 1s preferred. 


63. The Courts of Vaſſals, though they be Barrons, and have the Priviledge 
of Capital Puniſhment, are not of the ſame Extent and Importance, as the 
Sentence of yea ray," ordinary of the Kingdomz ſuch as Sheriffs, Stewarts, 
Bailiffs of Royaltie, Regality and Burghs. For firſt, The extent of their 
Juriſdiction is not ſo ample. Secondly, The JuriſdiRtion of all Barrons and 
Free holders, was of old ſfubordinat tothe Sheriffs and other Judgesordinary, 
within whoſe Juriſdiction the Lands lay, Par. 1503. cap. 95. And then there 
was place for falſing of Doom, or appeal to the Sheriff-court, who was to 
warn the Parties upon fifteen days, and. make the Suiters of the Sheriffdom 
Ward thereupon. Whereby it appears, that the Free-holders of the King, 
whoowed Suit to the Sheriff-court ; at leaſt an Inqueſt of them were to con. 
cur with the Sheriff in diſcuſſing the appeal from the Baron or Free-holder-: 
But now theſe Appeals or falling of Dooms from any Court to another, have 
been antiquated,and wholly in deſuetude fince the IntroduRtion of Advocati 
ons, whichis a far more excellent remeed; for thereby Caufesarenot ſtopped at 
the choice or humor of parties : But the reaſons of Advocation are ſpecially con- 
fidered by the Lords,whether they be relevant,and have ſuch Inſtruftions as can 
be expeRed before diſcuſſing ; and the Subjetts are further ſecured by the late 
AR of Parliament,that poinding cannot proceed without acharge be given and 
expired, which in all Decreets, proceeding upon Citation,requires fitteen days : 
In which,addreſs may bemade to theLords. Thirdly,Decreets of Barons have no 
Execution by Horning, which goeth of courſe upon the Decreets, Preceptsan1 
Executionsof other Judges ordinary 3 fo that all theExecution upon their Scn- 
tences,is only poinding,or corporal Puniſhment. As to which, if there be any 
proceſs for Capital Puniſhment, the Lords will very eafily grant Advocation, 
as they do advocat Cauſes from Infcriour Judges, not only upon Incompe- 
tency,butupon Intricacy and Importance - So there being nothing more Im- 
Portant then the Jite of Man, they would eaſily advocat fuch Procefle, where- 
in 


=” [ noirty 'prd "TY x a 
4 x  * . Ld 27 } 
ITL , q P Dt , — —— -——_ 


—  - —  —__— 


in Barons'ſhould not proceed fummarly to Execution. But both they an 
other Inferiour Judges ordinary, ſhould after Sentence art leaſt abide Ternis 
of Law by the ſpace of fitetgendays, thatthe Lords may give remeed by Adyo- 
cation or Suſpenſion of Execution : For though the Lords have not Crimi- 
nal Juriſdition, they. do ordinarly advocat, and by the ſame xcaſon may. tyſ- 
pend Criminal Proceſſe, to the effect the ſame may on to competent 
and unſuſpe&.Judges ; '{o that if there wereany doubttfulneſs in the caſe, the 
Lords-would remit the Cauſe to the: Juſtices. Fourthly, The Courts of Ba- 
fons or Free-holders are not Courts of record, in which writes uſe ta; be.re- 


giſtrat. 


64+ As the Courts of Barons and Free-holders have theſe Reftritions more 
then the Inferiour Judges, ſo they have this advantage ordinarly,thatall thePro» 
fits andIflues of their Courts belong to themſelves; whereas, SherifR, Stewarts 
and Baliffes of Royalty are countable to the King, ſeeing theſe are the Kings 
Courts: But Baliffes of Regality are not countable, becauſe though they be 
the Kings Courts, yet the King hath gifted «he Þ rofires of the Court by the k- 
rection of the Regality. It then an Infeftment contain Courts, the Profitesthere- 
of are carried therewith, though nor expreſt; but ordinarly they bear cure 
euriis earumgquee exitibus. . And therefore the Amerciaments of Courts, or there 
other Ifſues,or there Priviledge onthe breakers of Arreeiſtments, looling their 
Tacks to their Maſters within their Barronies are not comprehended within 
publick Confiſcations reſerved tothe King. 


65., Fortalices arcalſo 7»ter regalia, and are not carried by the Fee, unleſs 
expreſt, or at leaſt the Lands be erected in Barrony. By Fortalices are un- 
derſtood , all Strengths built for publick Defencez whether that appear by 
common Fame, or Reputation, ſuch asall the Kings Caſtles, whereof many 
are now in privat hands, as Proprietars , or Heretable Keepers thereof, or 
Conſtables of theſame 3 ſuch are the Caſtles of Dunſtafnage, Carrick, Skipnes, 
and others belonging to the Earl of Argy/; the Conſtabulary of Forfar,belen g- 
ing to the Earl of Strathmore 3 the Conſtabulary of Dundre, now —_— 

te 


to the Lord Hattown: And when theſe Caſtles are diſponed, either in 

perty or cuſtody, the Infefments thereof carry therewith, not only 
Bounds of the Caſtle, but the Dependencies thereof, as Gardens, Orchards, 
Parkes, Meadows, and other ground poſleſt by the King or Keeper for the 
uſe of the Caſtle , and all Rents, Annuities, Juriſdictions and Priviledges 
thereunto belonging 3 which may be inſtrued: by their Charters ; their 
Court-books, or other Writes or Inſtruments , and even by Witneſſes, 
proving long Poſſeſſion ; albeit the Infeftments of Conſtabulary , bear only 
n general, Officiune . conſtabularii cune ſeodis & divoriis ejuſdens , which was 
found to extend to the proclaiming and riding of Fairs, anterior to the 
Conſtitution of the Office, and exercing Criminal Juriſdiion in the Town 
where the Fairs were held, during theſe Fairs, but not to extend to other 
Fairs recently granted s King, or to JR at other times, July 
18, 1676, Earl of Kinghorn contra Town of Forfar. The like was done in 
the Proceſs, betwixt Hattoun and the Town of Dundie, in anno 1679. where- 
nmultitudes of Witneſſes were examined upon either part. And the Emoz 
luments, Priviledges, and Juriſdi&tion of the Conſtabulary, were decerned 
according tothe Probation 3 and Particularly, 20 ſhillings Sterling yearly, for 
which the Townof Dwndie counted in Exchequer, as belonging tothe Con- 
ſtable, which was found to belong to the Office, albeit there was a Diſcharge 
thereof granted to the Town by oy _ Conſtable of Dundie, which 
B Was 
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was not found effectual againſt F2) own, = "DN NIN? = Pt 
by Appryſing, December 9, 1679. inter coſdem., ' : 


66, The Caſe is more doubtful as to other Fortalices, which' are not re- 
pute to have been the Kings Caſtles. Craig's opinionis, that all ſtrong holds 
are preſumed to have been builded for publick Defence, and rior for privat 
Safetie : wherein txrris pimrata is comprehended, having Turrets or Rounds 
ripon the Angles 3 from whence, Shot may bedirected alongſt' all the Walls, 
And therefore much more may Caſtles with Bartizens or Bands, that is ſt 
and high Walls ſurrounding the Caſtle : Or if rhe Caſtle be built upon a 
place naturally ſtrong, which may give fuſpition to the King to be an occa- 
ſion of Rebcllion, and not to be patent _ acceſhble ar his pleaſure; and 
moſt of all, if there were regular Fortificationsof Stone or Earth. Certain- 
ly fuch Fortreſles or Fortificarions, whereby plzccs are made of that ſtrength, 
which is accuſtomed to ſecure againſt pubIick Enemics in War, may not be 
builded without the King's Warrand ; and if otherwiſe built, may be demo- 
liſhed, and the Builder puniſhed : but long poſleſhon preſumes a Warrand. 
Andas ſuch Fortalices may be preſhmed to have been at firſt the Kings, from 
the very Inſpc&ion of the Fortaliceand its proper uſe, ſo long Poſleſton may 
take off that Preſumption : and that they have been built mainly- tbr privat 
uſe in times of trouble, with the Kings confent. Bur we nee#not inſiſt 'in 
theſe Queſtions, ſeeing Towrs and Fortalices do now paſs in eourie in Char- 
ters : Yet, though theſe were expreſt, if it appear the Fortreſs hath belong. 
ed tothe King, and can þe comprehended in the annexed Property , the 
Right of them will only reſolve into an heretable keeping : ſo that the King 
in time of War or InfurreRions, may make uſe of fuch ſtrong holds, and put 
Gariſons therein, ſeeing keeping doth not exclude the Kings own neceſlary 
uſe: neither will the expecting of Forralices generally, impower the Vaſlal 
to build ſuch Strengths as areproper for publick War; becauſe the Clauſe can 
only import fuch Fortalices as then were built. - 


ButI ſee no ground to extend Fortalices to all houſes, with Batlements,or 
with Turrets, or Rounds, which can only infer private ſafety againſt Rob- 
bers, Plunderers, or flying Parties ; but nothing proper 'tora Seige, or pub- 
lick Defence of a Kingdom : and therefore theſe may paſs as Houſesor Pertt 
nents. 


And as to that ground Craig adduces, That it is Treaſon to hold any For- 
talice againſt the King, or to deny Him, or theſe commiſſioned by Him ac- 
ceſs by armed force: and yet delivery of atty other privat Right may be re- 
fuſed to the King without hazard. Whence he inferreth, that the King muſt 
havegreater Right and Intereſt in all ſuch Fortalices than in other things. 
This conſequence isnot good; for that which infers Treaſon, is the w_— 
out of the Houſe, and _— acceſs to the King by armed Force, whic 
will be treaſonable in any Houſe, whether it have Battlements or T urretsor 
not; but cannot infer that all Houſes with Battlements or Turrets,were built 
for publick defence, and did once belong to the King ; which recent Cul- 
tom doth further clear , there being nothing more ordinary, then to build 
Houſes with Turrets or Rounds upon the Angles, without Warrand, Qu- 
re!, or Suſpition; theſe being rather for Ornament then for Strength. 


67. Forreſts are likewiſe inter Regalia, being places deſtinat for Deer for 
the Kings uſe and pleaſure in Hunting, which cannot be extended generally 
to 
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to Woods, but only to ſuch where Deer have been keeped : for certainly3 
Woods are partes f#ndi priveti, andare not inter Regalia, in any Nation , 
but Forreſts for keeping of Deer, remain izteir Regalia, altho the Wood 
ſhould fail : And wherever Deer are keeped as proper , and others debar- 
red from Hunting there, it i ag to have been a Forreſt proper to the 


. \And though the Lands being in Baronia, may carry the Priviledge 
and Office of Forreſtry, which gives the Baron right to hunt, kill, and make 
uſe of the Deer: Yet he will be but held as Keeper, or Forreſter, which 
will not exclude the King to hunt and kill the Deer for his own proper uſe; 
forthe property ofthe Forreſt will never be underſtood, if it be nor very ex- 


prelly granted. 


Forreſts have great Priviledges, and peculiar Cuſtoms; for whereas no 
man is oblicged to herd his Cartel « other mens ground cr Corns, or to be 
anſwerable tor the Skaith they do , longer then m hayning time, while the 
Corns are upon the Ground : And ifany manbave a minde to keep hisneigh- 
bours goods off his Ground, he may do it 3 But he muſt herd his Ground, 
and may turn off his neighbours Goods without wronging them, but cannot 
put them in Pondfold. Yet if any mans Goods be found in Forreſis, they be- 
come eſcheat, and are confiſcat; twothirdstothe King, and one third to the 
Forreſter: And if any Baron or Landed-man, have hained Woods, or For- 
reſts of their own, they may eſcheat all Goods that bees found therein to 
their own uſe, Pay .1535. cap. Fg Where privat Forreſtsof SubjeRtsareonly 
underſtood ſuch as are incloſed with a ſufficient Dyke: The words of the 
Stature bears, Hained Woods or Forreſts, which cannot be hained without in- 
cloſure; butthe KingsForrelts are large traQts of Ground, whichneitherhave 
been, nor can be incloſed : and the all the neighbouring Heretors and 
Poſſeſſors, muſt either herd their Goods off theſe Borreſts,or loſs them. Upon 
this account it was,that the King having by a Signature under his ha 
tend a Forreſtry to the Laird of Faſeally ; the Exchequer, before paſſing 
thereof, defired the Lordsof Seſſion to conſider and report what by Law 
was the Priviledge, Conveniency , or Inconveniency of Forreſts : and they 
having heard the Obtainer of the Forreſt, and the ry, en, Heretors, did 
declare the Priviledge of a Forreſt to be as aforeſaid, Jure 21. 1680. Where- 
upon the Exchequer did repreſentto the King, the Inconveniency to grant 
new Forrelſts. 

The Comptroller had the Inſpetion of the Kings Parks and Forreſts ; 
and it was lawful to the Comptroller, or any having the Kings Warand, to 
intromet with all Goods in the Kings Forreſt, not put in by the Compttoler, 
' 'ortheſe having power from him, and to apply the whole to the Kings uſe, 
Par. 1592. cap. 198. And by the former Statute, the Forreſter or Keeper 
is prohibite to put any Cattel in the Forreſtbelonging to himſelf : So that if 
the Keeper firſt ſeize upon Goods inthe Forreſt , he hath the third g but if 
the Comptroller, or theſe having Warrand from the King, does firſt ſeize, 
the Keeper hath no ſhare. 


There are many more Cuſtomes and Priviledges of the Kings Farreſts and 
Chaces in England, where the Forreſter or Keeper hath only the Branches of 
Trees, and the Bark thereof, and ſuch as are fallen or decayed: and as Skeer 
obſerves, that he may take a Tree as high as his head 3 but our heretable 
Keepers have much more Priviledge, and may make uſe of the Wood and 
_= ſoasnot to deſtroy either,and witha reſervation for the Kings proper 
uſe. 


Bbbbz2 68. The 
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68 The hunting or killing of Deer feems to be irher Regalia with us, ey. 
cept theſe who have them within proper incloſures , for otherways the King 
Forreſt having no imcloſare , the Dear by {traying abroad , would eah, 
ly be deſtroyed; and. therefore , _ every man may hunt, them off his 
Ground , by which they will be forced back to ſome' Forreſt, yet they may 
not kill them. 


69. Salmond Fiſhing is alfo zzter regalia 3 and therefore, paſleth not ordj- 
narly aspertinent, and ought to be exprelt in the Infefrmentz yet. in ſomecales 
Salmond-fiſhing hath been found conſtitute without ſpecial expreſſion, but on- 
ly by the common Clauſe, cum piſcationibus, and long P offeſlion, Tune 29, 
1593. Leſly of Creik contra Forbes of Thainitoun ; in which cale.t was found, 
that Salmond-fiſhing is only inter regalia, asit is a Caſuality:, fluminis publict, 
{ach as are NavigableRivers , wherein there is.a common ulſe of Paſlage and 
Tranſportation , in like manner, where Lands are Exected in a Barrony , or 
any other dignity, Salmond-fiſhing may be carryed by.thkethe common clauf, 
cum} ationibas, as when it bears Fiſhing infalt andfreſh water, though with- 
out mention of Salmond-fiſhing, Hope, Fihing, Laird of Glenurchy.contra Alex- 
ander Cambel, So an Infeftment to a Burgh-royal, bearing, cum piſcationiby; 
Opiſcariis,with immemorialPoſſeſſion, was found togivethemright roSalmong- 
fiſhing and Cruives, though none of them were exprelt, ;Jaryary 26,1665.He- 
retors of Doz contrathe Town of Aberdene. «nary £3.1681.Brown of Nuntoun 
contra the Town of Kirkeadbright, It was allo found conſtitute by the 
Infefiment of a Sheriffihip, and fourty yearsPoſleſſion, though the Inteftments 
boreonly Emoluments in general, December 13.1677. Earl ot Murray contrathe 
Feuers upon the Water of Neſs , Marqueſs of Huntly and Town of Inverneſs, 
It wasalſo found Conſtitute by a Biſhops Charterof Lands, cm piſcariis, bear- 
inga reeddends of Salmond , though th Biſhops right from the King , was not 
produced , but preſumed, and being a Dignity perfeted by long Poſletlion 
ofhis Vaſlal, Feruary 13. 1680. Brown of Nuntonn contra the Town of Kirk 
endbright. And likewiſe , long Poſſeſſion by the ſpace of fourty years, was 
found to give right to a Salmond-fiſhing upon both fides of the Water, and 
drawing theſame upon both fides, thoughthe Infeftment bore, but fiſhing wpon 
one ſide, Hope, rm Lady Monymusk contra Forbes of Barns, AClauſe, can 
piſcationibus,wasfound to be a Title for Preſcription 3 Baronia, and that 
years uninterrupted poſlefsion conſtitutes the right of Salmond-fiſhing, Februa- 
ry 7. 1672. Fallurtoun contra Earl of Fglintoun : It is more dubious what the 
' meaning of the Clauſe, cum piſcationibws, firaply or of fiſhing in ſalt Water can 
Import, ſeing there are common freedoms of every Nation to Fiſh into the Sea, 
or into Hay: or Rivers for common fiſhes 3 and therefore, needs no ſpecial 
Conceſsion from the King or other Superiout, but the uſe thereof may be firlt; 
thatit may be the Title or foundation of preſcriptian of Salmond-fiſhing, not 
_ only in freſh-water, but in the Sea, at the Water-mouth where they are fre- 
quently taken : Andalſo, that in other fiſhings , if a preſcription run of in- 
terrupting and hindering others to fiſh whatſoever ſort of fiſh, it will conſti- 
tute a property thereof, which could not conſiſt without this clauſe or the 
like, asa Title ; neither could it be comprehended as Annex, or Connex of 
wry , or as a Servitude, being a diſtin right , having fo little reſpect 
to Land. 


70. There isa ſpecial way of fiſhingby Cruives or Zaires, bothin freſh wa- 
ter and falt, all ſuch Cruives are abſolutely prohibite tobe ſet within Rivers, 
in ſofar as the Tide flowes, asbeing deſtruftive to the frey of all fiſhes. Par- 


liament 
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hament 1424. caþ. 11. renewed Par. 1477. cap.73.Par. 1581, cap.11z. And 
' as toother Cruives 1n freſh water, they are alſo prohibite by the faid laſt Statute, 
"except ſuch asare Infeftin Cruives, Lynes, or Loups, within freſh water, who 
are to enjoy the ſame according to their Rights, keeping Saturdays Slop, and 
thedue diſtance betwixt the Hecks ; the diſtance .of the Hecks by the Adof 
Parliament, 1477. cap. 73. 1s exprelt to be three inches conform to the Sta- 
tute made by King Dazid; but the A& of Parliament 1489. <4p, 15. expreſieth 
the diſtance tobe five inches,confarmto King Davids AR: And in both theſe 
Statutes, befides the diſtances aforeſaids, Satwrdays $lop is appointed, and like- 
wiſe, that the mid-ſtreamby the ſpace of five foot be always freez: and that no 
Cruives be made uſe of in forbiddentime of year , when Salmond may not be 
'taken, which 1s declared to be from the Feaſt of the Affumption of the Vir- 
gin Mary , unto the Feaſt of Saint Andrews in-Winter , Parliament 1424. 


cap. 335» 


Few debates have occurred concerning Cruives, notwithſtanding the great 
notice thereof by ſo many of our Kings, Onedid lately occur, .and was tully 
debated, 7 preſentia, betwixtthe Heretors ofthe Water of Don and the Town 
of Aberdene, which was mainly decided on Jarwary 26. 1665. The cale was 
thus, The Town of Aberdene having changed a Cruive-dyke toanother place 
within their own bounds, and built the ſame there again of new, whereu 
the Heretors who had right to the Salmond-fiſhing upon the Water of Don, 
above theſe Cruives , raiſed a Declarator againſt them , wherein, after la 
diſputesconcerning Satzrdays Slop, and the mid-{tream, and the diſtance of 
Hecks, and the height of the Cruive-dyke, and whether it ought to be built 
{loping or perpendicular , and whether it might be changed to the prejudice 
of the Heretors 3 The Lords found, that the Town of Aberdene woos 
the Cruive-Dyke, keeping it within their own bounds, and having no more 
Dykes but one; but found, thatſeing they had a Cruive paſt memory without 
interruption, which had determined theheight and frame thereof, found 
that the new Dyke behoved to be built in all things conform to the old, and 
withno more detriment to the ſaids Heretors fiſhing, then was formerly before 
the water' had pooled at the old Dike; and o it was not determined how high 
a Cruive-dyke might be, or whether it behoved to be ſloping or not, where 
preſcription had not determined, which is very ſeldom: It was alſo found, 
that the diſtance of the Hecks ought tobe three inches, conform to the A& of 
King Jamesthethird, Par. 1477, cap. 73. and not fiveinches, according tothe 
At o ning James the fourth, Par. 1489. cap.15. which mentions five inches, 
which the Lords found to bea miſtake in the Tranſcribing, or Printing ofthe 
AQ of Parliament, in reſpe& that both this and the former Act relates to the 
Statute of King Davidas the pattern thereof, which mentionsbut three inches, 
and that Hecks of five inches wide will beof nouſe, nor hold in = Salmond; 
The Lords alſo found , that the Saturdays Slop behoved to be oblerved, not 
only in one Cruive, butinall the Cruives of the Dyke, and that by pulling up 
the Hecks of each Cruive by the breadth of anell , to continue from Satur, 
at fix a Clok, till Mo#day at Sunrifing 3 and the Lords found; that part of the 
Statute concerning the mid-ſtream, tobe indecd diſtin& from Saturdays Slop, 
but they foundthar part of the Statute concerning the mid-ſtream to' bein de- 
ſuetude, inall the Cruives of the Kingdom, and that it is not ed by the 

AQ of King James the fixth, Par, 1584. cap- 111- and therefore, tound the ſame 
not obligatory , notwithſtanding that in the late A of Parliament , #661. 
there isan AQ Ratifying all the old Statutes concerning Crajves, which was 
alledgedto revive that pountofthe mid-ftream, which the Lords did not reſpeR 
| Ccec I» 


a * *" 5 Tithe thirteen. 
"as a general Law, albeit the Confirmation did run in theſe terms , becauſe it 
paſt the Parliament"without notice, as ar) ordinary Confirmation,” at the jm. 
petration of their purſuers , anddid' notpaſsthe Articles, and was not appoint. 
ed to be Printed as a publick Law, *. ve 0 | 
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71.Milns arenot carried apart and pertinent, becauſethey are eſteetned as ſep,. 
- ratd tenement; requiring a ſpecial Seagine, unleſs; the Lands be i» Barronia,tgr 
then Infeftnientm the Land , carries the Milns thereon 3 yet a Miln being built 
upon aLiferenters Land, after her Infeftment,bearing,cum molendinis,was tound 
- to belong tothe Relit, though Milns was not in the Diſpositive Clauſe 3 Nor 
was ſhein Conjun-fee ofa Barronyz but ſhe was riot found to have rightto 
-the aſtrited Multures of any Lands, but her Liferent Lands, February 16.1666, 
Lady Otter contra Laird of Otter. | | 


- 


72, The Priviledge of Brewing being designed for publick uſe, for com- 
mon Hoſtlaries, the inſpe&ion whereof 1s committed to the Judges, ordinary, 
- Magiſtrates ofBurghs, Sheriffs, Bailies and Barrons, who are appointed to ſettle 
Hoſtlaries in convenient places, and to yisite their meaſures it they be ſutkci- 
ent, - and the goodnelſs of their Ale, Par. 1535. cap. 17. And the faids Magj- 
ſtrates to Burghor Landward, are ordained to ſee. reaſonable prices.for Meat 
and Drink in Hoſtlaries , with power to deprive them of their priviledge, if 
they tranſprefs, ſo that a Barrony carries that priviledge, though not expreſt; 
bur Infeftments of other Tenements carry itnot, unlels it be:exprefly. granted 
by theKing inmediatly or by progreſs, that is, that all the Superiours inter- 
-yeening betwixtand the King, have that priviledge, July 25. 1626. Stuart con- 
tra Brewers 3 but'# poſeſſorio , the Proprictars Infeftment bearing, cum brue- 
-r#5;: will be ſufficient, and preſume the progreſs , unlels that priviledge be 
-craved' to be reduced , wherein the Superiours muſt be called, 


73. All other intereſt of Feesare cartied as. part and pertinent ; thoaghthey 
be not expreſt ; and albeit Woods and Lochs, uſe oft to be expreſt, yet they 
are comprehended under parts ind pertinents; and therefore, the Maſter ofthe 
Ground hath not only right to the Waterin Lochs, but to the Ground there- 
* of, atd may Drain the ſame, unleſsſervitudesbe fixed to Water-gangs of Milns, 
or other Works, and the Ground of the Loch, and all that is upon it, orun- 
der it, is apart of the Fee ; But ifthe Loch be not wholly within the Fee, but 
partly within or adjacent to the Fee of another , then unleſs the Loch be ex- 
preſt, it will be divided amongſt the Fiars whoſe Lands front therupon, 


The parts of Fees are only expreſt in bounding Charters, but in all others 
the parts are only known by the common reputation of the Neighbour-hood, 
what they comprehend under the Designations expreſt in the Inkefiatents, and 
by Poſletiion, as part and pertinent of the Lands Designed in the Infeftment, 
whether they have but one common Designation, as ſuch a Barrony or Tene- 
ment , or if therebe a enumeration of their parts, by diſtin& Names, which | 
doth not exclude other parts , though belonging to none of the parts enume* 
rat; there is only this difterence , that expretle Infettments are preferable to 
thele which alledge but part and pertinent , much moreif it be alledged tobe | 
Separatumtenementin, requiring a diſtin Infefiment; and yet preſcription , as 
part and pertinent, will exclude an Infeftmenr as a ſeparat Tenement ; But 
where thereare March-ſtones ſet, it is great convenience to preſerve peaceable 
Poſlefsionz and though it cannot be proven when theſe Marchs were ſet, yet . 
| P99” om 
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cheir being repute as March-ſtones, will be ſafficient to defend at any tire; 
within preſcription : But Lands are'oftimes fo large, comprehitiling Mares 
and Mountains , that March-ſtones eannot be ſet ; for remeid Whereof, the 
Lords of Seſſion by an A& ofSederunt, 1580. Ratified in-Par.1597! 'cap.42;, 
Ordained all Moleſtations in Property or Commonty , 'itn\poſieſſorto/, to be befort 
Sheriffs, Bailies of Kegalitie, and other inferior ordinet Judges where rhe Lands ty; 
and for that effets, the Lords will diret# Letters of Cognition to pyozted pon fifteen 
days warning, by an Inqueſt of perſons who beſt know the Matter, '1þ} mt art thete- 
of being Landed-men, havingat leaſt, four Ploughs of Band, br 1hreeBardved ny 
of irredeemable Rent, and thereſt ſubſtantious famous Zeamans of the ſame Paroth, 
and failing thereof, of the Paroch neareſt adjacent; and if both parties have Cogniti- 
ons raiſed before Liticonteſtation on erther, the half of the Aſyzers'ſhaltbe taken o 
theſe ſummoned for either party; or in caſe there be not a ſufficient" 1mber of #4 
habile, the Judge ſhall ſupplie the ſame , :and the odd man to be choſeh by lot: which 
Inqueſt ſhall viſtt the ground, and ſhall return their werdif upon oath, both upon the 
Clames and exceptions of the parties 3 and in caſe the Fudge ordinay be ſuſpetF, os 
that the Lands ly in divers FuriſdiFions theLords are to appoint nnſujpetFudges,to be 
paſt under the quarter Seal Thereare only excepted the aftions belonging to the 
members of theColledge of Juſtice, whichare to be before theLordszyet theLords 
are accuſtomed' to grant Commiſſionsto-ſome of their own number , where 
queſtions ariſe concerning the parts'or Marches of Tenements , to viſit the 
Ground, and there to recerve witneſſes, hinc inde; both as to Poſleffion and 
Interruption, which the Lords do adviſe , and determine withoutan Inqueſt. 


Parts of Tenements i: poſſeſorio, are ſuſtained by the 'prefent peaceable Poſ 
ſc{hon for ſome time 3 for ſeven years peaceable Pofſefsion will fuſtain the Righe 
of the whole till ReduQiion : And fourty years Poſſeſsionas part and pertinent, 
is ſufficient , i» peti8orio , for the point of Right, and will exclude an Infeft- 
ment expreſs, yea, though it bean Infeftment, as diſdininm tenementum, ' No- 
vember 14. 1671. Walter Young contraWilliam Carmichael: But'ifthere bein- 
terruptions , and that either party hath had ſome Poſlefsion , the expreſs In- 
feftment will be preferable , and any lawful Interruption will preſerve an In- 
feftment of a ſeparate Tenement; bur if neither party be expreſly Infeft inthe 
Lands inqueſtion , interruptionby either party will not exclude preſcription, 
becauſe there isnot a prior ſpecial Right, valid of it ſelf, without Pofleſszon; 
and therefore, if both parties have had murual or promiſcuous Poſſefsion, each 
Poſſelsing when they could, and turning off the other, that partof the Land 
þ poſleſt, will continue as a promiſcuous Commonty, which _ falls 
out about the Marches of large Tenements, and wasfo determined nxt the 
Lord Strathoord and Sir Thomas Stuart of Gairntully ;, if neither party have 
an expreſs or ſeveral Infeftment , Diſcontiguity will nor exclude'part and per- 
tinent, though, ifthe queſtion be with him, ro whom the Land & Contiguous, 
ks Probation will prefer him , Craig }. 2, Diegeſ. 3. relates a caſe m his 
time betwixt the Earl of Argus and Hoom of Polwart , where 'Diſconti- 
gity did not exclude part and pertinent , not being known as a diſtin@Te- 
nement. / 


Pertinents comprehendsall the Natural Fruits, for Corns areaccounted as 
Moveable, and as no part of the Ground, as hath been ſhown in the former 
Title, Se&ion ſecond. And allo all fervitudes 3 fo a ſervitude of a Paſturage, 
in another Heretors Wood , was ſuſtained as a Pertinent by long Poſleſsion, 
$pot{. Servitude, Laird of K nockdolraz contra Tennents of Partick, And Part and 
Pertincnt being expreſt in a minute of Sale, it was found to carry common 

Ccec 2 Paſturage 


284. Title tbirteemb, 


Paſturage in a Mure, which was a Commonty toa Barrony, whereof the Lands 
ſold wasa part, February 14. 1668. Willian: Borttwick contra Lord Borthwick, 
And in the cale, betwixt the Laird of Hejning and Town of Selkirk, decided 
February. 5, 1668, A Barrony of the Kings, cum pertinentibus &- cuns paſeuis 
&- paſinris, was found to carry common Paſturage. in the Mure of the Barro- 
ny , and that the laſt fourty years Poſleſcion did preſume the like Potlefsion in 
the Feuars;,. fromthe obtaining their Feues; and that interruptions by the 
Town whoſe. Infeftment wasbut general , cum communiis , did not exclude 
the Paſturage. of the Feuers, who had alſo.made interruptions againſt the 
Town. ..... .. | 


74. Craig ,.l. 2. Diegeſ: 8. Debates this queſtion, whether Wood and Coal 
be parts.of the. Ground,or only Pertinent as Fruit thereof, for if theſe be parts 
of t Ground , Conjundt-feers or Liferenters will haveno ſhare thereof, nor 
Donatarsof Ward, Non-entry, or Liferent-eſcheat, fo that the queſtion is very 
unportant , wherein he relates two Deciſions, one betwixt the Lord Seatourn 
and his Mother, who being ſervedto a Terce, was found to have right to the 
third df aCoal-work, conſtantly goingfor ſale in the Defunds time; and ano- 
ther betwixt Ramſay of Dalhouſjeand Mary Ballantine his Predeceſlors Relic, in 
relation to a Wood whichthe Fiar was found to have the only Right to Sell, 
and his opinion is, that both gre parts of the Fee,and that no Conjund for, Tercer, 
$yperiour ar bis Donatar hath any intereſt therein, as beingno part of the Fruits ; he 

urſues: the ſame queſtion as to Wodſetters , who are Infeftin Fee but under 
| 6 Au , towhom heattributesa greater intereſt , that they may make uſe 
of Coal as their Authour did , yet only for their proper uſes: and as to an 
Appryzer,, be relates the caſe of Sir Jawes Hamiliounn, who having Appryzed 
the Eſtate 'of Camrether, -and cut downallthe Waods , he was found to. have 
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annual, 1s: 57 var to the principal ſum 3 and therefore, he may continuein 


- But as toLiferenters byTerce,or by diſtin Liferent by proviſion, where the 
Huſband: hamſelf did not preſerve the Wood,to be ſold together , as Sylua ce- 
gue, but gyuted parts of it for his own and his Tennents uſe, for Reparation 
aftheir Houſess Liferentersand Tercers may dothe ſame. And where Woods 
are divided info many Haggs, that they yeeld a yearly profit, in that caſethe 
Heretor, hath rather uſed'them as Fruits , then as Parts ; fo that Liferenters, 
Texrcets ard Donatars, many claim the fame z yea, if a Coal be a conſtant go- 
ing Coalwithout apparent hazard of exhauſting, it is like ConjunG-fiars, Ter- 
cers, or:Donatars , will not be excluded therefrom , not exceeding the mca- 
ſure and method accuſtomed by theFiar : But orherways, Coalis tobe con- 
lidered only asa part, and is carried asa part, thoughnot expreſt, norin Bar- 
rony, as Craig in the forecited place obſerveth, to have been decided berwixt 
the Sheriff of Air and Chambers of Gadgirth. And a party firſt Infeft in Land 
with the pertinents, without mention of Coal, was preferred to an expres In- 
tcttment only of the Coal-heughs of that Land, Jerrary 30. 1662, Lord Burley 


contra jokn Sim. 


75. Let us now expreſs the meaning of the Specialities , ordinarly inſert 
Inſctimcnts, cum domilys edificiis , ache all Houſes and _—_ 


& © ty. 
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Dykes of Yards or Parks, whichthough dry, unſemented Stone cannot beal- 
tered by the ſeller, after the vendition. And there 1s a new priviledge for in- 
couragement of inclofing , that where the Incloſar falls to be upontheMarchi 
of any other Inheritance , the other Heretor , though making no Incloſure, 
ſhall be at equal expenſe of that part of the Dyke which Marcheth both, Par. 
1561, cap. 41. which wasſuſtained, —_— March wasa Stripe of Water, 


| being ſometimes dry, July 21. 1669. Earl of Crawford contra Rig. But how 


far this Clauſe will be extended to Fortalices , hath been now ſhowen. And 
thougn Chartersdo frequently bear, CHannor-Places, yet both is carried under 
the name of part and pertinent. 


Cun mollendinis multuris & eorum ſequelis , Milns and Multures have been 
ſpoken to already : But as to Multures,they are to beconfidered amongſt Ser- 
vitudes real, Title 17. under Thirlage- 


76. Cum aucnpationibus, tenationibus, piſcationils, Signifie Priviledges, to 
kill Fowles, Fiſhes and wild Beaſts, upon the Fiars own Ground, from which 
he may debarorhers, indire&ly by hindering them to come upon his Giound, 
except upon the publick high-wayes , or ſuch privat ways only in favoursof 
thoſe to whom they are granted , which 1s {c|dom done, butordinarly permit- 
ted ; yet if Laborrows were uſed, theſe might infera contravention; but by 
this Clauſe, the Vaſlal hath no Property in the wild Beaſts , Fowles or Fiſhes, 
which belong to none , but become proper to theſe who take them, except 
Fiſhes incloſed in Ponds, Deer in Parks, or Fowles in Vollaries, for theſe are 
proper,only by excluding of others tocome upon their Ground : The Vallal 
hath the ſole occaſion of taking ſuch as are ſouhd there zneither doth this Clauſe 
extend generally,tor therebySwan orDeer may not at all be killedor taken,nor 
Salmond, or their Fry, unleſs that power be expreſt, or thar the Land be in 
Barrony : Nor can Fowl or Hares be taken inthe time or manner prohibit by 
Law, and alJbeit ſomedo adje@ Fiſhing in falt Water, and in freſh, yet that 
importsnothing , no man being excluded from Sailing and Fiſhing upon the 
Sea, which even 1n Lochs and Creiks is publick to all that Kingdomor Nati- 
on; albeit other Nations may be excluded from Fiſhing, fo far asany bound 
cat be perceived in the Sea, forin ſofar, Kingdoms and Nations have. appro- 
_ Sea, and made it publick peculiar tothemſelves, as to Fiſhing and 

rofites thence ariſing, though paſſage cannot juſtly be denyed uponthe l 
4 upon the Sea , except to enemies. Yet Salmond-fiſhing in ſalt water and 
= , gives not only priviledges within Rivers, but at Water-mouths in 

ca. 


— Cam petariis, turbariis, ſignifies the priviledgeof Fewel, by Peats and Turfs 
n Mofles and Mures, 


77, Cuniculis,cuniculariis, Cunnings and Cunningares, Craig doubteth, whe- 
ther theſe may be made indifferently b all Vaſlals, except a priviledge bede- 
nved from the King,becauſe of the great damage the Cunningsdo totheNeigh- 

hood :; But there is with usnoreſtraint, but upon the contrary, a Com- 
mand that every Lord and Laird make Cunningares,Par.z503.cap.74. 


78.Cumcolumbis columbariis,Dovesand Dovecoats,though they are carried as 

ertinents , yet are they reſtrained by Act of Parliament , 1617. cap. 19. to 

1 have two Chalders of Victual in Rent or Teind within two Miles of 
vecoat. | 
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Cue fabrilibus Braſinis, are Smiddies and Kilnes for making of Mault. Gepe. 


Sis, axe VVhinsorBroom. Sylvis nemoribus, Virewltis, Ligni 
, | . Virgsltis, Lignis, are ſeveral 
of VYoods or Titaber. _— 


Curr lapiciditris lapide & calce, are all kinds of Stone, and Quarries thereof 


Of Courts and their Iſſues we have ſpoken already, and likewiſe of Blood- 
wats, 


79. Cum libero introitu, &- exitu, doth not only ſignifie the paſſage by the 
high-ways, but ſuch other paſlages as are neceſſary bn. convenient for the Fiar, 
through the ground ofthe Superiour, or any other where waysare Conlticute 
by Conceſlion or Preſcription. | 


80. Herzelds alſo being the beſt aught, as the beſt Horſe, Ox or Cow of the 
Tennent dying upon the Ground, is introduced by cuſtom, derived fromthe 
Germans,as the word of their Language, expreſling the ſame evidenceth; which 
ſipnificth the gratuity left by the Labourers of the Ground to their Maſter, 
and which is due by cuſtom, whether left or not ; and therefore, ratherfrom 
cuſtom, then from the nature ofthe Fee . And we have neither Rule nor Ex- 
ample for paying it by any, but by the Labourers of the Ground,ſo that though 
it be not expreſt,it is not reſerved to the Superiour, but belongs to the Valal, 
as 8keen obſervethzbut whereas he ſeemeth to make a herzeld due by Tennent, 
poſtefsing four york of Land , to their Maſters going to the V Var , by 
poor Tennents, poſſeſsing only four ongat of Land or lefs , ſuch not being able 
by reaſon of poverty, to go in perſon with himz yetthe conſtant Cuſtom lay- 
eth Herezelds molt uponTennents poſſeſſing more Lancs, and pnA'y 
all who are not Cortars, not paying immediatly to the Maſter, but tohis Ten- 
nent dwelting upon theGround,and there is no ditfferencewherher he be Mail- 
et or Fetmer, only due at the Tennents death. 


The Herezeld was found due to the Lady Liferenmter , though the Defimtt 
ha4the Room in Steelbow, Hope, Herezeld, Lady Tockrig contra Oliver Baird. 
But not where the Defun& Tennent was warned and decerned to remove, 
Hope, tid. Walter Callender contra his Tennents. And Craig obſerverh, lib, 2. 
Diegej.8. That a Herezeld being taken, the TennentsSuccetlor 1snotto bere- 
moved for a year, fo it was found, March 20, 1629. Auchnactoich contra Ma. 


thie. 


81. Steelbow Goods ſet with Lands upon theſe rerms, that the like 
number of Goods ſhall be reftored atthe iſtue of the Tack, donot paſsby Dil- 
poſition of Lands , as pertinents thereof, unleſs they were expreft, but do 
remain as moveables arreſtable, December 4. 1438. Lady Weſtmerland contraFarl 
of Home. Fanuary 28. 1642.Patrick Dunda, contra George Brown: and lot 
fall under fingle Eſcheat, and cannot be taken from the Terment rill his Tac 
run bat, Decem.6. 1628.Lawſon contra Lady Boghal. 


Having conſidered the nature, tenor, and import ofthe ſeveral kindsofFces, 
it is now proper toconſider thelegal effcCts thereof , which are either, m5#- 


dicio poſſeſſorio, or petitorio, 


22, In 
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82. In P:{{ſforio , all Infettments cled with lawful Poſſeſſion, during the 
time preſcribed by Law or Cuſtom, are valide and effectual, either in purſuit 
or detence, ay aid while they be ieduced, and thereby not only 1s the Fiar, 
or theſe deriving right from him, ſecure to poſſeſs, and cannot be impeded, 
or difquicted by any other right, though it would be aprior and better Right, 
in petitorio ;, but thereupon all Poſſcilory Actions, may effecually proceed 
for Mails and Duties tor removiugs of Tennents or Poſleflors, for Peram- 
bulation or Cognition of Marches , much more for [ntrufion , ſucceeding 
m the vice of removed [ennents, or Ejection, as to which, Pofleſhicn alone 

is ſuthicicnt, 
The mutive IntroduRtry of this Priviledge in poſſcflory Judgments is, be- 
cauſe Infeftments are ordinarly granted fubalternly, there being many Supe- 
riors betwixt and the Supreme, and each Superior kcepeth his own Ivfett- 
mcnts, and gives to his Vaſlal out a Charter and Seaſtne holding of himſelf : 
and therefore no pert & right of the Ground can be mitrugeyd, but by a De- 
duQion f omthe King the ſuprem Superior, orby Preſcriptiong And there- 
forc 1 Peaitorio, whereby the full Validity of the Rights declared or decern- 
ed, betore a full Htjue, all the intervecning Superiors mult be called to produce 
their Rights cill the common Superior, fro:n whom both Parties derive right; 
ſothat netcher arty can quarrel his #ght, which requires a long courſe of 
time. And therefore, he who by Infettment is ſuffered to poisels for a con- 
fiderable courſe of time unquarrelled, the Law preſumes his Right is good, 
and he is not only ſecure, not to be comptable for the Rents and profites he 
has enjoyed, which require no coucſe of time, but bone fidei, Poſſeſſor facit 
fruG us con ;wmptos juos, Ot which in the former Title, $. 28. But he 1s even 
ſecure, tor all that he ſhall enjoy, until in a petitory Judgement by a Decla- 
rator or Reductivn, he be put in mala fide by the ProduQtion of another 
Right, appearing evidently to be better and excluſive of his, till which, he is 
not to duubtof his own Right, but may (ately and quietly enjoy and ſpend the 
Fraits. The tine required by Law or Cuſtom for attaining this Priviledge 
was undetermined, and 7» arbitrio judicts at firſt 5 but it was not ſuſtained 
upon two years polleſſion , July 17. 1510. Auchlerlony contra Annan, It 
was ſuſtained upon fifeteen years polleſſion ordinarly 3 and then upon four- 
teen years poſleſſiion, July 16, 1623. Sybald contra Stuart And upon ten 
years polietion , November 19. 1623. Hamilton contra Dick, March 29. 
1624. Monnypenny contra Tenents, It was alſo ſuſtained upon ſeven years,pof- 
kNion, Decemb. to, 1623. Irving contra Gordon, Hope, confirm. Earl of Arrarx 
contra Tenents of Camely, and Earl of Seaforth, And it was once ſuſtained upon 
lix yeors potleſtion, March 13. 1627. Fenrd contra Stivenſon. Yea, onceupon 
three years poſſetſion, Hope, Polleſsion, Merray of Lockmaben contre his Ten- 
nents. Butnow ofa long time, it hath been fixed to ſeven years poſle'sion ; and 
it was notonly ſuſtained asto Lands, either asto the Fiarsor Liferenters, but alſo 
to \jultures, where the Lands and Quantities of Multures were particularly ex- 
preſt: Butit wasnot ſuſtained uponan Apprizing without Infeftmentor Charge, 
Feb. 6. 1648. Mr. George Jobnſteun contre Charles Er:kin. Neither wasit fu- 
ſtained upon obtaining Decreets, or lifting of ſeven years Rent together, but 
continuing in poſſeſſion by the ſpace of ſeven years, by labouring or p__ 
the Rent, Jamuary 25. 1672. Harper contra Armour. Neither upon puſſci- 
n as part and pertinent, the poſſeſſion being vitious and violent, Juxe 25. 
1674. Mr. Hengh Maxwel contra Ferguſon. The like where the poſleſioa 
was interverted, June 24. 1579. Menzies of Sckian contra Campbel ot Torerick, 
Neither upon Apprizing and Infeftment, againſt an other Apprizer within 
year and day, July 17,1675, m_ 9g Bailie Juſtice. Neither was 
2 It 
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it ſuſtained againſt an Apprizing, ſor the avail of a Marriage being debitum 
fundi, December 17. 1673. Patrick, Hadden contra John More. Neither agam(c 
the King nor His Donatar, ſeeing the King needs no Reduction, an4 cannor 
be prejudged by the neglect of His Officers not purſuing in ſcyen years, Ja. 
muary 28. 1679. Laird of Blair contra Lady Heſlebead, Neither againit a 
Liferenter, unleſs the Poſſeſſion had been ſeven years after her Huſband's 
death. Neither againſt recowſc upon Infefttment of Warrandice atter EviQi- 
on, which cequiresno ReduRion, Fanrary 9. 1666. Elizabeth Broun contr., 
John Scot. The like, unleſs there had been ſeven years poſſeſſion atter the 
Eviction, February 20. 1668. Mr. John Forbes contra Innes, Neither is it e- 
verſuitained againſt Infeftments of Annualrents, Feu-duties, or other debits 
fandi, June 29, 1662. Adamſons contra Lord Balmirrino, Neither have An- 
nualrents the benefite of Poſſcfſory Judgements for them, more then againſt 
them. But it was not found relevant tocxclude a Poſſeilory Judgement, that 
there was Interruption by Citation , nor bcing within the laſt 1. ven years, 
July 15. 1668, Earl of Wintoun contra Gordon of Letterf..ry. Nor becaule the 
matter became litigious by a Denunciation and Appriſling, Juze 17. 1678, 
Sir William Stuart contra Murrays. 


It uſes to be contraverted , whether ſeven years poſſeiſion be relevant, 
againlt an Infeftment cled with pollefsion immediatly betore the ſeven years ; 
As to which, there have been Deciſions upon both parts, wherein the Recon- 
ciliation may be , that if the icven years poſſec{sion entered nor by order of 
Law, or by conſent of theſe who were then pollecſlors, but entered 1n the void 
pollcſsion, or obtained the Rents from the Tennents of conlent 3 ſuch poſleſ- 
lion was vicious,becaule the former poſleflor continued to poſlels arimo; but 
if the former poſleſsor had long forborn to poſleſs before the teven years, or 
that the ſubſequent poſleſlor entered by authority of Law, or conſent of the 
former polleſlor, there is no reaſon'to make difference, whether his Competi- 
tor was in polleſs1on before or nor. 


83. Charter and Seafine are ſufficient, both for purſute and deferice, where 
there is not another Infeftment that comes in competition * But when two 
Infeftments of the ſame ſubje& compete, if neither have had ſeven years law- 
ful and peaceable poſleſsion; then the point of Right comes to be debated 
without ReduRion , and either party muſt propone their alledgeances upon 
their Authors Rights, in the ſame way as in Declarators of Right ; and what- 
ſoever points are found relevant for either party, or where the _— alledg- 
ed on are ordained to be produced before the relevancy be diſcuſt , terms 
will be afsigned to either party , and they will get incident diligences by Ex- 
hibition againſt their Authors to produce, and ordinary diligences for pro- 
ducing their own or their predeceſſors Rights : and whatever the event be, 
either party will be ſecure, as to the by-gone Fruits conſumed, boxa fide. 


The effe& of Infeftments in the poirt of Right 1s, that by the firſt per- 
feed Infeftment, with the ſeveral requiſites aforeſaid , granted by him who 
had power, the Property is eſtabliſhed, and the Proprictar will be preferred, 
at leaſt i petitorio to all poſterior Rights 3 but if the granter have no power, 
as not being validly infett himſelf , or being impeded by Inhibiuion or Inter- 
diQion,or by anterior diligence making the matter Jitigious, he cannot valid- 


ly contcr a Right. 


Concerning Interdiftions we have ſpoken before, Tit. 6. Litigioufi«fs -_ 
let 
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J«th4h amongſt the effects of legal diligence. Bur it will be proper here to 


ou of Inhubitions , ſcing the effect thereof reacheth only as to heretable 
ights, and cometh not ſo properly elſewhere under conſideration. 


84. Inhibition is by Letters under the Signet, prohibiting the +-- fxg 
bite to dilapidate or diſpone any of his Lands, Heretages, &c. Which is 
underſtood, till the cauſe, for which the Letters were dire& mentioned there- 
in, be latisfed. It proceedeth ſummarily upon Supplication, and produ&ion 
of any ground thereof, whether Obligation or Proceſs: and though it paſs of 
courſe,yet ſometimes is refuſcd,as toa Witeupon the Contratt againſt her Hus- 
band, Jar. 11.1625, Hamiltoun Supplicant. And toan appearand Heir,againſt his 
Father upon his Fathers Contract of Marriage, whereby it was provided, that 
his Father thould be interdifted tocertain perſons then dead, Jarwary 16. 1622. 
Sitvertoun-hill Supplicantz but being paſt of courſe againſt an appearand Heir, 
it was found valid , becauſe he was entered before the debate thereupon, 
July 5. 1623. Kirkwood contra Belſhes. It was refuſed upon the warrandice 
of a Diſcharge from the diſchargers fa& and deed only, unleſs the Supplicant 


_— a particular hazard , February 4. 1623. Patrick, Forbes contra Willians 
ck. 


The effe& of Inhibitions reacheth only deeds done by the Perſons inhi- 
bite after the Inhibition , and doth not reach any deeds done thereafter by 
his Heirs and Succeſſors 3 but theſe muſt be ofnew Inhibite, Hope, Inhibition, 
John Pirycon. Secondly,it hath no effec, againſt moveables,albeit growing upon 
the Ground the time ofthe Execution of the Inhibition,though the Style thereof 
bear not /o dzlapidat Lands, Heretages, Goods or Geir,March 22. 1623. Laird of 
Braico contra Ogilvie. Hope, Inhibition, Arkin contra Anderſon; yet it will reduce 
a moveable Bond, inſofar as it is the ground of an Appryzing, but prejudice 
of perſonal Execution, or again(t moveables, J#ly 2. 1630. Dowglas contra Jobn- 


flown. Butir may proceed upona moveable 30ad, [bi4. July 2.2625. Porteous con- 


tra Elliot, where reduQtion was ſuſtained, to the effect, Appryzingmay proceed 
up#n the moveable Bond, though no Appryzing or other real right kad then fol 
lowed upon the ſaid Bond, 


Inhibition is only effeftual againſt poſterior voluntary rights , ted b 
the perſon be, bas not eaſe Appryzings, RT as Damen 
thereupon, though poſterior tvthe Inhibition , if they procced upon a debt 
ber the Inhibition 3 yea though: the date of a Diſpoſition was prior tothe 
tbition, yet the fame being granted to the Purchaſer for himſelf , and to 
thebehove of others 3 That Clauſe being filled up with another hand, was pre- 
ſumed to be filled up after the Inhibition, unlefsthe contrary were proven, to 
tave been filled up before the Inhibition by Witneſſes, above exception, Ja: 
5. 1672, Lady Lucia Hamiltoun contra the Creditors of Monkcaſtle. Neither 
will it be effectual againſt an Infeftment after the Inhibition, proceeding upon 
Diſpoſition prior ; ch , or upon an obliegement to grant ſuch an infefs 
ment , being prior to the Inhibition, Hope, Inhibition, Patrick Starling contra 
Tennents of Lethendy: Here the poſterior Infeftment wasof the property and 
prior obliegement was to grant an Annualrent, which was to exceed the 
valve of the property : But where the prior debt bore an obliegement#o [x- 
fiftin an Annualrent generally ont of the debitors Lands , the diſpofation of the. 
Froperty was reduced as poſterior, though upon a debt prior, Jar, 21.1529. 
cat contra. Turnbul. Andan Inhibition was found not effe&ual againſt a poſte» 
nor Infefrment, though it proceeded upon a prior Bond, meerly 1 hr nd 
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bore no obliegement to In{eft, Hope, Inhubition, Laird of Tillebairn contra Taigd 
of Clunic. Inhibition was not tound effeftual againſt Diſpoſitions poltetior, 
proceeding upon Bonds prior, bearing obliegements to Ir:feft generally or particy. 
larly, Jul122.1675.Sir George Gordoun con, Seaton, Feb. 6. 1635 Rojs con, Willi- 
am Dick, But Inhibitions extend not to poſterior Renunciatio.;s of Wodlers, 
which are deeds neceffary upon payment, though the my ot the Inhibition 
bore, renunciation, July 16.1667. Mr. John Elleis con." Keith , whereby Cre. 
ditors were much prejudgeds ' tor remeid whereof, the Lords by AR of Sede- 
rant, of the 19. of Feb. 1680. did declare, that Creditors uſing Inhivition 
againſt their Debitors Infeft in Wodſet , or Annualrent , if they ſtall niake 
intimation by Inſtrument of a Nottar, tothe perſons who have right to the Kezerſions 
of the ſaids Wodſetts or Annualrents,That the Wod ſetter or Annualrenter jiands In. 
hibit at their Initance, and ſhall produce in preſence of the party and Nottar, the [n- 
bibition duly Regiſtrate , that they will not ſuſtain Kennnciations or grants of Ke. 
demption , although upon true pazment , not being made bona fide; unt after [uti. 
mation, as aforeſaid , mleſs the Redemption proceed Ly Proceſs , whereunto the 
#ſer of the Inhibition muſt be called, 


Inhibitions muſt be execute by Meſſengers ( as the Style thtreof bears ) 
againſt the perſon Inkibite , perſonally or at his Dwelling-place , antl agamit the 
Leiges , at the Mercat-croſs of the Head-burgh of the Shire where the perſon I1/1- 
bite dwells, Par. 1581. cap. 118. and therefore, an Inhibition was found null, 
becauſe the Executions bore not a Copie given to thepartie Inhibite, albeit it bore, 
« Copie affixed npon the Croſs; though the Executions were mended by the Meſ- 
fenger upon the. Margent, bearing « Coppie giver, not being ſo Regiſtrate, al- 
bertit wasoffered to be proven by the Witneſles infert; that a Copie was trulie 
giver, July 28. 1671. Sir John Keith contra Sir George Johnſtogn 5 and the In- 
hibjtion with the Executions, muſt within fourty days after theExecution theres 
of, be Regiſtrat inthe Regiſter of Hornings , where the Inhibite reſides, or 
where the moſt part of his Lands lyes, Act aforeſaid ;. but if the Inhibite per- 
ſon dwell within Stewartry, or Bailiery of Royalty or Regality, theInlibiti- 
on muſt be execute at the Miercat Croſs thereof, and Regia in the Clcrks 
Books there : Otherways in any oftheſe Caſes, if the ſaids Ads be omitted, 
the Inhibition is null, Par. 1597. cap. 264. By the At'265. Pa. 1597. Rept 
ſtration of Inhibitions, Hornings and Relaxations , are ordained , to be either 
. Judiciallie, or before a Nottar and four Witneſſes, beſide the ordinarie Clerk, and 
in caſe Regiſtration be refuſed , the ſame may be made in the Books of the next She- 
riff or Bail, or Books of Council, But by the 13. A, Pa. 1600. the foreſaid 
A& is reſcinded, and the regiſtration im the Sheriff or Bailies Books, orby the 
Clerk-regiſter, or his Deputs, in the Books of Council,are declared ſufficient, 


An Inhibition was found null by Exception, becauſe the Letters bore only 
Warrand to Charge the perſon at the Mercat-Croſ5* as ont of the Conntriez and the 
Execution was againſt the party [nhibite perſonally, Jaz. 24: 1627, Erskincon- 
iraErskin, and reduced uponthe ſameground z becauſe the Execution againſt 
the perſon Inhibite, was at his Dwelling-houſe, and the Warrand was to have 
been at the Mercat-cyoſs ;, albeit it bore, ts Inhibite at the rrp tpn. þ of Edin« 
burgh, and Pear andShoar of Leith, and all other places needful, March 19. 1628, 
Fames L amb contra Blackburn, wwhich caſes, it wasfound null, unleſs truly cxe- 
Cure, both againſt the Lieges and againſt the party, and that the Execution at 
the Croſs ſefvednot both; Hope Inhibition, Sym contra Coldingknows. Hope [1- 
hibitton, Lamb conira Blackbuys 5, and alſo tound null, becaule not Execute at 
the Head-burgh of the Regality, wherethe perion [nhibite dwelt, ue the 
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Shyre 3 and that not only as to Lands within the Regality , but other Lands 
withio the Shyre,Jar. 30. 1629. Stirling contra Panter; and found null, becauſe 
not Regiſtfat in the Shyre orRegality where the Lands lay, though Regiſtrat in 
theShyre where the [nhibite dwelt, 2.20. 1632.Halyburtoun cortra Momteith;but 
ſuſtained,though Execute at theCrols, where the Inhibite dweltz&Execute ayear 
thereafter at the Croſs where the Lands lay, and Regiſtrate in both; although 
inthe laſt, there was no Execution againſt the party Inhibite, but only againſt 
the Leiges, Spot}. Inhibition, Heirsotthe Lairdof F airme contra Laird of Aitoup. 


Seing the effe& of Inhibition 1s only for ſatisfying the ground , whereupon 
it proceeded ; therefore Inhibition railed upon a Bond , not to ſell a Reyerſi- 
on without conſent ofthe Wod(ctter,was found not to reducea poſterior Aliig- 
nation to the Reverſion ſimply,but only fo far asthe V 'Vodlſetter was interefsed 
or prejudged , Hope, Inhibition , Tarnbul contra Scot. Iuhibition doth nut 
only extend to the Lands that the Inhibited perſons had then in che Juriſaidion 
where itis publiſhed , but tothele acquired after, itbeing a perſonal prohibi- 
tion, December 15. 1665. Mr. John Elleis contra K eith. February 27. 1667, 
intey eoſdeme. Inhibition extends not to Lands befalling to the perſon Tnhibre in 
other Juriſdiftions, July 18. 1562. William Swintoun contra Inhibition 
is effeCtual to reduce Rights poſterior tothe datethereof, by the executions 
of publication, albeit before the Regiſtrarion of the Inhibition, the Rightsin 
queſtion were granted, July 22. 1675. Sir George Gordoun contra Seatoun. An 
Inhibition was'found null , becauſe the Execution bore not publick Reading, 
and three Oyeſſes at the Mercat Croſi, which was not admitted t9 be ſupplied by 
probation of the witneſles, Jaly 11. 1676. Stevinſon contra James Innes, Bat 
where the Executions bore, that the Meſſenger _ _— Publication, and Read- 
ing ofthe Letters ; the Lords upon inſpection of the Regiſters, finding thag.this 
laſt Style Fr frequent z whereas in t& Theiner caſe, the Executions Fofoaly 
generally, that the Meſſenger lawfully Inhibite without Oyer or Reading the Letters, 
and that there was no ſuch Stile of Executions ; therefore the Loxds admitted 
the witneſles inſert in the Executions of this laſt Inhibition , to-provethat the 
three Oyeſſes were truly made immediatly before reading ofthe Letters, June 
21.168 1.I[nnes contra Trotter, And Executions of Inhibitionat the Mercat Crofs, 
are declared null, it there were not a Coppy left affixed upon the Croſs; De- - 
cember 19. 1678, Iohis Inglis contra Haddoway, Tn this cafe an Inhibition was 
not found null, becauſe the Executions bore, to be at the dwelling. houſe, with- 
out deſigning the ſame ; the Defender deſigning the dwellinghouſe, and byd- 
ing by the ſame as the true Dwelling-houſe, December 22: 1676. inter coflw 
The like, where the Deſignationin the body of the Inhibition was Merchant 
Burgeſs of Edinburgh, which was preſumed his Refidence , une the contra- 
ry were proven \ Job 7.1676. Quintine Findlay contra Little'of Libertonn. 
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TITLE XIV. 


Superiority where » of its Calua- 
Ices Non-entry»RelichCom- 
itions for Entries > VVard, 


Marriage and Liferenc Ef 
cheat. 


x; o The Sxperiowrs Dominium dire- .g4inſt intrometiors with the Rent 
i... of the Land, for their reddendo' 
Lo Property is EE in the 8. They have alſo real ation for the 
A803: © fCarg." fame, by Pornding of the. Groznd, 
" "ines way EXET CE all atts of 9, Juriſdiion of. Swperionrs, 
V Property 3 except againſt ther To Swperiority carvitth t0Heivs and fins 


Vaſals. guler Succeſor, all bygone Caſua- 

4. How the Property coming in the per- lities not ſeparat by Gifts or De- 
ſon of the Superiour, is eſtabliſhed. creets, 

5. Superiours cannot interpoſe betwixe 11. Superiours of Kirk: lends need nat 

«+ 1 #bemand their Vaſals. . : tnſiru@ a conſent tothe ſurrender, 

6. How far Superiours need to initru# 12. Superionrs muſt receive Appryzers 

their Title. or Adjudgers, or pay the Debt. 


7. Superiours have perſonal attion a- ſalvo jure ſfuo. 
I 2" Hz 


A 


13, He mu$t receive. the Kings Dona- 
tar upon preſentation Gratis, 

14, He muſt receive his ſubuaſſal, whons 
his immediat Vaſſal refuſed to en- 

fer. 

15. How far Superiours may extend gifts 

 * of theiromn Ward againt their 
Vaſjals. p 

16. Superiours need not accept Reſignas 
tionor Confirmation , and if they 
de, it is(alvo jure (uo. 

17. Superiority falling to more perſons 
the eldeit heir or greateſt intereSt 
only receives the Vaſſals. 

18. Non-entry falls when Inſeftment is 
not renewed by every Vaſſals keir or 

ſingular ſucceſſor or upon Reſ1gnation. 

19. Non-entry falls by ReduGion or 
nullity of Infeſtments, or retours. 

20, Burgage falls not in Non-entrie, 4s 

to the Burghor particularperſons. 

21. The effed of the general Declarator . 
of Non-entry. 

22, The efje® of Non-entrie, after Ci- 
tation in the general Declarator. 

23. Exceptions againſt Non-entry , as 
to the Feu-dutie or retoured mail, 

24. Exceptions againſt Non-entrie, as 
to the full Rent. | 

25. Whether Non-entrie after Ward, re- 
quires Declarator. 

26, The Original of Relief, 

27. TheCuſtomof England and France, 
a to Rehief. 

28, The quantitie of Relief with ws. 

29, Whether Relief be due during Non- 
entrie. 

30. Whether Relief is due when the heir 
is entered ; whether the Fee be 

burdened with Conjuntt-fee , or 
Liferent. : 


Superiority. . 
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31, Relief ſtops nat the heirs Seaſine, 

32, Compoſitions for the Entrie of Ap- 
pryzers or Adjudgers. 

33. The Original of Ward, 

34. The effe# of Ward as to the beirs 
perſon. = 

35. The effe® of Ward as to the fee. 

36. The reſtrictions of Ward. 


37. The value of the Marriage of heirs 
of Ward-vaſſals. 


38. The true intereſt of Superiours in 
the Marriage of their V. aſoals, 

39. 1he ſingle value of MarriagfÞ not 
penal but favourable, 

. Double value penal and unfavour- 
able, with the exceptions againſt | 
mt. 

41. Single value found due where the 
heir was Married before his Pres 
deceſor died by precipitation. 

42. The quantity of the  ſongle value in 

heirs maleor female. 

43. Marriage is debitum fundi, 

44. 1t belongsto the eldeſt Superionr. 

45. The Royal Prerogative prefers the 
King to all others, asto the Marriage, 

of the Vaſcal. £ 

46. Marriageis due by the heirs of Ap- 

prozers, 7 

47. Exceptions againſt the value of mats 
riage. 

48. The riſe of Liferent-eſcheat. 

49. 1t extends to all kinds of Life- * 

rents. 

50. Liferents of ftes not having Infeft- 
ment, oy not owing fidelity to a Sub. 
jed, belongtothe King. : 

51. Liferent eſcheat of ſub-vaſſals, to 

whons they belong. 

52. Liferent Eſcheat is not excluded 


by 
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by voluntary Infeftments, after ments, or Charge, in carſu re- 
Denunciation, not being ſor in- bellionis. 
plement of as ſpecial Obliege- 54. Liferent Eſche ut extends not to Bux. 
ment, to Infeft before Denun- © gage or mortification. 0 
ciation, E 55. But extendsto Minifters Stipends, 
53. Liferent Eſcheat is excluded by 56. Liferent Eſcheat is made E fetiual | 
Appryzing for debts, anterior to by Declarator, | 


the Rebellion, there being Infeft- 


——— ——./ 


2» A VING now ſhown what is the inte 
reſt of the Vaſlal in the Fee, it will be the 
moreeaſieto find out what the Superiours 
Right of the Saperiority retaineth ; for 
what is proper to the Fee, and 1snot Dif- 
poned to the Vaſlal , is reſerved to the 
Superiour , and it is either Conſtitute a 
belonging to the Superiour conſtantly, or 
caſually. 


1. The conſtant Rightof the Superiou 
ſtandeth mainly in thele particulars ; Firk, 
Superiority it (elf is domininm direFum, 
| the Tenentry 1s but dominism mile ( x 
before is ſhown ) and therefore, the Superiour muſt be [nfeft , as well as the 
Vaſlal, and that inthe Lands'and Tenement it ſelf , without mention of the 
Superiority which followeth, but upon the Concefsion ofthe Fee in Teneatry, 
though ſometimes through the ignorance of Writers, Infeftments bear expreſ- 
ly to beof the Superiority. | 


2. Only the Soveraign Authority, asthe common Fountain of all Rightof 
the Ground , needs no Infeftment , but hath his Right founded 7 jure con 
muni, andis not Feudal but Allodial 3 and when the Right of Lands fall to the 
King, by the Caſuality of his Superiority, as Forefaulture, Recognition, Bx 
ſtardry or laſt heir, if the Lands be holden immediatly of the King, they are 
ipſofaFo, conſolidat with the Superiority, and the Declarators required therc- 
anent , donot Conſtitute, but declare the Kings Right, without prejudice of 
what is conſumed, bona fide : But where they are not holden immediatly of 
the King, the Right thereof is perfeCted by Gift and Preſentation, whereby the 
immediat Superiour is oblieged to receive the Donatar by Infeftment, like to 
that ofhis former Vaſlal ; yet the Kings Right by the Caſuality , thoughit be 
not perfeed, is real and effectual againſt ail fngular Succeſiours, whereby 
deeds of Treaſon and Recognition, being in Fats ordinarily proven by Wit 
neflcs: Purchaſers cannot be ſecured by any Regiſter; and therefore, null (e- 
cure themſelves by the Kings Confirmation, & novo damws, But where the 
King ſucceeds in any Fee to a Subje& , asto Property or Superiority , before 
he can alicnat the ſame, he muſt be ſerved Heir in ſpecial thereunto z ſo King 

CHARLES thefirſt was ſerved Heir to Queen Arn his Mother jn the 
Els f 
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ſhip of Dumfermling,in which King James Infeft her in Fee,to her and her Heirs, 
by a Morning-pift,the firſt day after hisMarriage withrher;andKingCharle; the ſe- 
cond was rnd Heir toCharlesDuke of Leznox 1n theEarldom ofLennox:In which 
Service ,- the Chancellour and fourteen of the Lords of Seſgion, were the In- 

eſt , the youngeſt Lord being left out , becauſe there could be rio more bur 

cen : But the King needs no Infeftn;entupon fuch Retours 3 bur if he ac- 
quire any Lands holden immediatly of himſelf, the Inſtrument of Reſignati- L 
on muſt be Regiſtrat; and ifholden of a Subject,there ariſeth no real Right to 
aDonatar till he be Infeft upon the Kings Preſentation, and bis ScaiineRegiltrats 
by both which, the certainty of Land-rightsis preſerved, 


3+ Secondly, Superiority carrietha Right toall Actionsfollowing the Land, 

againſt any other then the Vallal z for ſeing Superiours are Intett in the Lands, 

they can only be rep<lled from ſuch Ations , by the Rights granted to their 

Vailals, but by no others, and ſo may remove Pollefſors , who can ſhow no 

Right ; this wasfound, thoughthe Superiours Infeftment, bore him only to be 

| Injefi in the Superiority of the Lands, November 19. 1624. Lag contra his Ten- 
| - nents. 


4. If a Superiour become Fiar by Succeſson, or Acquilition,for Eſtabliſhing 
the Property in his Perſon , he may either be Infett upon his own Precept or 
; the Kings , November 26. 1668. Daughters of Mr. Robert Morton. 


- 5. Buta Superiour cannot interpoſe betwixt himſelf and his Vaſſals, by In- 
fefring another in rhe Lands to be holden of himſelf, Such infeftment was found 
null by Exception, January 30. 1671. Dowglas of Kelhead contra Vaſfals. 


|  . Superiours muſt receiveand Infeft their Sub-vaſſals upon the refuſal, or in- 
capacity of the Vaſlal, and may at any time after, receive the immediat Vaſ- 
fl, or his Succeſſour; or another , if the immediat Vaſlals Right be extin&, 
or acquired by the Superiour, which is no unwarrantable Interpoſition, which 
is repelled ascontrary tothe Nature ofthe Feudal Contra and Right, it be- 
ig inconſiſtentthat the Superiour ſhould both give his Superiority toanother, 
and claim it himſelf , Dans ©: retinens nibil dat , And if that were al» ® 
lowed, interpoſed Vaſlals might be infinitely multiplied, November 26, 1672. 
Earl of Argyle contra Mcleodz in which caſe, the late Marquels of Argyle being 
forefault, Mcleod who was Argzles Vaſlal, was retoured and Infeft in the Lands, 
3 holden immediatly of the King, which did not hinder theKing toInterpoſe 
this Earl of Argile as Donatar to his Fathers forcfaulture , ſeing theKing had 
done no deed to accept Mcleod as his immediat Vaſſal; but that he was Infeft 
by Precepts out of the Chanclery, paſsing of courſe. 
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6. Superiours nor their donatarsneed not.inſtru& the Superiours Right; but 
the Vaſſal muſt acknowledge it, or diſclaim him upon his peril, ſo it was found 
in the Caſuality of Marriage, February 25. 1662. Arbuthnet contra Keiths, which 
will not hold ,* if the Right of Superiority be newly acquired , and no In- 
teftment. given to the Vaſlal, or his Predeceflors by yertue thereof. 


DEALER. ATH 7 =, 


The Superiours Infeftment gives bim intereſt to purſue ReduCtions and Im- 
the probations, againſt all parties, even againſt his own Vaſlals, who will be forc- 
ore ed to produce their rights , under the Certification , to be declared null; 
ing or falſe and feigned , though , when they arc produced, they may defend 


rd- them, 
Ffff > 7.Su- 
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7. Superiority carrictharightto the Serviceand Duty contained in the Va 
fals reddendo, and that not only perſonally againſt the Vaſſal', upon any per- 
ſonal Obligation, or Contra@ in Write ; but alſo by vertue of Introniſhon, 
in meddling with the Fruits and Profits of the Land, for allfach intrometrorg 
may be purſued, and diſtreſſed perſonally for the Duties contained in thered- 
dendo, which being granted to Maſters of the Ground, for their Tack Duty 
againſt Tennents, and all intromettors with the rents, is much more compe- 
tent to the Superiour, for his Feu-duty or other Service in kind; how farthis 
will be extended to Blenſh-duty, hath been ſhown in the former Title, And as 
to Services which are annual, as winning and Jeading of Peats, &*c. theſe are 
not due, ifthey benot required yearly 1n due time, whether they be dueby 
Vaſlals to the Superiour, or Tennents to their Maſter, Janrary perult. 1624, 
Carnowſie contra Keith. So Service of Harrage and Carriage in a Feu-dury, 
wasfound not due,but when demanded within the year, Jane 27.1662, Mr.Dg- 
vid Watſon contra Mr, Fames Elleis. 


8. But alſo -the Superiority carricth the right to the duty of the reddends, 
really againſt the ground ofthe Fee, for which he hath Aion of Poindingof 
the Ground, againtt the Vaſlal and all fingular Succeflors to him, whereby he 
may appryze the Goods upon the Ground, or the Ground-rightand Property 
of the Lands , theſaids Duties being liquidat, upon repayment wha | the 
Lands are redeemable as 1a other Appryzings. 


9. Superiority carrieth the Right of Juriſdiction over the Vaſlals Landsand 
Inhabitants thereof, if the ſame be granted to the Superiour in his own In- 
feftment, either implicitely as being a Barrony, Lordſhip or Earldom, or ex: 
preſly, having the power of Courts and their Iflues; and though the Superi. 
our grant the ſame to the Vaſlal, yet that is not excluſive of his own right, but 
cumulative therewithz how far Superiority carrieth the right of Thirlage of 
the Vaſlals Landsto their Superiours Milns, when the Vaſſalshave not grant- 
ed tothemthe priviledgeof Milnsand Multars, willappear amongſt Servitudes, 
of which hereafter. 


Io. Superiority carries all the Caſualities thereof, requiring Declarator to 
Heirs and ſingular Succeſlors, hoc ipſo, that they have the Superiority eftabliſh- 
ed in their perſon, and do not fall to the Executors of the Superiour,asto by- 

ones, before his death, unleſs gifted or liquidat by Sentence, March 5. 1611. 

owglas contra Captain Crawford. February 19. 1635, Cunninghame contra Stu- 
ert. July 11. 1673. Robert Fa contra Lord Balmerinoand Laird of Poxrie. But 
Fen-duties, orany Caſuality may be ſeparat from the Superiority, by Sentence 
or Affignation z and therefore, a Diſpoſition of the Superiority , was found 
to imply an Afſignation to the Feu-duties bygone, which being to the vaſſlal 
himſelf; needed no intimation, and was valid againſt a ſingular Succeſſor Infett 
in the Lands in Superiority , December 14. 1676. Earl of Argile contra Lord 
Mcdonald, 


IT, ASuperiour of Kirk-lands purſuing his vaſsal for his reddendo, was not 
excluded till he inſtructed thathe conſented to the ſurrender, conform to the 
A& of Parliament 1633. annexing theSuperiority of Kirk-.lands to the Crown, 
reſerving the Feu-duties to the Lords of Ere&tion, who conſented to the ſur- 
render, which was preſumed in poſeſſorio, June 27.1662. Mr. David Watſon con 
tra Mr. James Elleis. 


I2, S1- 


Sore tgt! 4 a 8 py Th 
Superiority. * © ; 29% 
12. Superioursare oblieged to' receive Appryzers or Ad judgers for ayears 
Duty , albeir ber the Supertour alledge a better Right then the Appryzer ; but 
the Infefrment' to bear , jalvo jure cujwſibet & ſuv, July 4. 1667, George Shein 
contra James Chryſtie. 'Yeta Supetiour having received an Appryzer, was not | 
found excluded trom any right to the Property, though he made no reſerva- 
tion thereof, ſeing his receiving was neceſlary , July 19. 1664. Hoſpital of 
Glaſgow contra Robert Campbel. But a Superiour being charged-to receive an 
Adjudger.,, was found to have his option , cither to receive him for a years 
Rent, ortopay the fam. adjudged, for, getting Aſcignation to the Adjudicatt- 
on, being.redeemable by the Vaſzal fromthe Superiour, and without any years 
Entry to be payed at Redemvtion , ſcing the Vaſal-was nt chanzed, is is 
provided',' Par. 1439. cap. 36. fure 19. 1571. Sir Francis Scot of Ihirleſtain 
contra Lord Drumlanerk. . | py i | | 


13. And a Superjour js alſo oblieged to receive a Donatar upon the Kings 
Preſentation, . gratis, without preſeut. payment of the Non-entry duties, till de- 
carator, ayd it he refuſe , he loſes his. Superiority during his Life, Juze 25. 
1580, Laird of Bliir contra Lord Momgomerie. © © | 

14.A Superiour muſtalſo receive his Yub-valal, whom his immediatV afcal re- 
fuſed ro Enter without further in'trutting of th: Vakals Righr,but by rezeiptof 
theFeu-duty, by him #s Sup: riour, wherein the mediatSuperiour ſupplet w1cenr, 
o: the 1mmudiat ſulvo jure, June 23. 1572. Menzies contra Laird of Gles urchy, 


Yet a* Superiour can19t exclude an Appryzet'or Adjudger within the | 
legal,” trom.theRent ofthe Lan's, ill he pay a yeats reat, December 3. 1672, . 
Mr. Hendry Hay contra Earlſtoun. \ Ws 


15. And 1fa Superiour or any to his behove, take the gift ofhis own Ward, 
he was found. tg have"no intereft to extend it further againſt his Vaſgal, Infeft - 
vith abſphtte warrandice, rhento a prop Ytonat part of the Compofition and 
Expenſes, Febryary 15: 1665: Boydot Penkil cint/4FEoments of Carſiooth, The 
like , where,the Ward hal fallen after the Vaſdals Right 3 for, if it had fal- | 
len before, be could have nothing , December x..16 76. Lord Lindſay con+, 


of the Refigners Heir, there being no.lofeftment upon. the Reſignation befor 
the Reſigners death, November 14,1899. Sir with U 
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i7, Sypetiority fallig tomore Perſ6ns dots orobliege the'V afcal to take, 
Infetmetyofthem all, but) Fheirs portioners; of rhe eldeſt, July Pp 
Lus contra tyglis, Andy the fame reaton, ifthe Supe 
gular Saccefsors, by Appryzing Or otter aythe Vaal | 
ment of the greatelt Intereſt. No at. ds yd. aw 11217 ale 
18. Thefirſt and moſt common Ciltiality of Stpetiority is Nthey, where T 
by the Fee being void; ind no Infeftient. "he Fas vigh the Vaſe" 
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lals neglett,” being capable bf Entry thereto, the Pk —_— | 
Superiour, By the common Feudal Cuſtoms theres not only atrInveſtiture 
_ equifite atthe Conſtitution ofthe Fee,” but it behoved to be'renew ed, either F 
a the change of the Vaſfal,' or ar the change ofthe Siperiour, Guidilinus, de” 
Ggge Fw 


— — —— -- 


Jure nov. Pars 2. cap. 6. Zoeſius, de feudis, c 12, S0Qur Ea reuire 
"of the 


no Infeftment at the change of the Superionr , but only at the change of the, 
Vaſtal ; for we'tequire no oaths of fidelity, but fidelity it ſelf is imported dye 


Bur with us there being no Fee without Infcftrment , nulla doſe, nnlla terra ; 

he renovation of. 
Infeftment to Heirs in France and England is not requiſite , but eyortyus ſafit 
vivum, asthey expres it, by which a ſpecial retour perfecerh the Heirs right - 
in his Fee, witha great deal] of eaſe , which is not conſonant to the common 
Feudal Cuſtomes, whereby, if the Vaſſal within year and day after hjs prede- 
ceſtors death,” requzre not yo be Entered by his Superiour, and offer his fideli- | 
ty, heforefaults his Fee, I. 2. Fendorum tit. 24. which ſeverity weule not, for 
the Vaſſal loſeth not his Fee by Non-entry , nor the whole Fruits of it durin 
that time: Butour Cuſtome1s ſuch, ifþy any means the Fee þe voi, the Vat 
fals right ceaſethduring thax time, and the Feeis in the hands of the Superiour; 
and therefore, in retours to that Article of the Brieve 3. It is anfwered, that 
theLandsarein the hands of ſuch a man, Superiour ; And though the Infete- 
ment ofthe Predeceſlor againſt others then the Superiour, be lufficient tamain- 
tain the Right and Poſleffion of the Vaſſal 3; as to his Fupexiour it bath no 
cfic> at all, after ſpecial Declarator, till the Vaſlal Enter, 


The Fee may be thus void, firſt by the minority-of the Heir, whereby he 
cannot Enter by reaſogof Ward, but this is expreſtby,the name of Ward and 
Non-entry , though it may ſignifie the Fees, being vojd, whether neceſlar- | 
ly or - ds 3 yet it is appropriat to the latter ,. and. contra arſtinguilhed 
to Ward. | 


The Fee hecomes yoid by the voluntary outlying of the vaſdals Heir, orby | 
Er fals Keenan inthe hands of bis u T0 fornew loſcfiment tg be 
given, to binifaff ,. ar to any other ;. for till 46 Iofefment be taken, the Fee. 
alſy in Non-entry 3 for jp that caſe, the Reſigyation putteth the Fee in the | 
Superiours hagd, upen whoa there is ag oblicgement to, renew the Intfeftment, ; 
tothe perfon in whoſe AvourstheReſignation was granted,upon which:hemay.. 
be compelled by a perſonal aQion ſo to do, and which is carried to that per- 

ons nioire bY 3. 690cra} foriies. as ther perſonal Hererable, Rights, oe Dif 
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1628. ord C rt contra 
thiſaaiſ contra. aw, ad, core, 1t mult. be 
ofthe Right will import. If Non-entry had its riſe 


But cingthe.ground ofthis þ <cntry is front the Nature ofthe Rjght, which | 
canoe conic out Infe ety 5; Ce be ek pullity it muſt follow, - 
that while therg was no Inſefupent , or a mu Infeftmene , the Vaſſal had no 


_ in- 
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intereſt,. neither will there be hazard ofrigour; becauſe; at can-but extenidito 
007 1 ine, and"isielejded by allthe way ou CONES ; 
pecially' 'by the Superiours Homologation of the Infeftmens,; if rhe nulli- 
ty were in prejudice of the Superiour , as when Lands are retoured tb leſs xe» 
tour mail then-the due” 5; or Feu-duties , or other Dutics 'ut the: reddexda, 
are diminiſhed ;, for it s not rare, that that which is null, as-to ſame perſons: 
and caſes, may be valid as to- others from theſe nullinies being injuriesto the Su. 
periourz Non-entry wil follow , ifthere be no valid Seafinez then Non-entry: 
will take place, though Charter and Precept be granted voluntarly, ſeing Sca- 


fine. was not taken thereupon. 


: 20, Non-entry taketh place whenever the Fee is void, whethet it be hold- 
en Ward , 'Blanch, or-Feu : Butthat which is holden in Burgage, oris mor- 
tified, requireth no Renovation of theInfeftment, becauſe Sociertes-and Incor- 
porationsdienot, which isextended to the particular Tenements within Burgh, 
holden Burgage', which are thereby holden of the King , and the Magiſtrates, 
of the Burgh, give the Infetment as his Bailies. 


21, The effc@ of Non-entry is attained by a Declarator of Non-entry,the 
Style whereof beareth,that the Tenement is void bythe death of ſuch a perſcn, who 
died laſt Infeft , and ought io be ſo declared , ani that the fruits and profits thereof 
do belong to the Saperiour :;;\by neaſon of: Non-entry : | Yet becauſe the caſe of the 
Vaſlal is favourable; Decreer is only: granted ,, declaring the Non-enery, and 
finding only the Fep-duties due in Lands holding Fea, July. 19. 1531. Earl 
of K inghorr: contra George Strang:Or theretoured Males m Lands holdmgWard 
or Blanſh, which have any fuch-rerour : Or otherways, the whole Duties of 
the Feeare carried, the reaſon hereofis, becauſe Benesare Locations, and the 
Feu-duty is the Rent or Penſion ; and therefore, in favorabilibas, that isinter- 
pret tobe the Rent - So likewiſe in other Lands, the retour. was a valuation. 
of the Larids,. as they were worth and payed at that. time; The firſt where» 
of was called the old Extent, and- it is expreſt by'Merk-lands, or Pound- 
lands, © The other is thenew retour, which 4t be. different in divers 
Stnres-4, + yet being once a Rent, in this favourable: caſe, the general Declara« 
tor reachethino further 5: yea , though there be'no retour of. the particu« 
lar parcel of Land in queſtion 5 yerif there be a xetour of the Tenement 
or Barrony , whereof it isa part, that common retour will be divided accor- 
ding to the preſentRent,anda proportion thereof ſtated upon this parcel, asits 
retour, as was found mrthe former caſe; Earl of Kinghorn contra Streng. The 
lite, Feb. 5.1623. CMark Ker con. Scot of Hartiveodmeires, © Hence it is, that 
an-Annualrent, becauſe it hath no retour diſtin&;- but it retoured, Zxod 155 
le Jeipfumes "therefore, if it bein Non-entry, it'is carried by the general De- 
Clarator , / and the Non-entry was found to-carty the whole profite of the 
Annualrentbyexception,-ma poniding of the Ground without any Declarator, 
March 23, 1631. Somer'yel: con. Somervel of Druas: Yea, though the Annual 
rent be due bythe. Superiqurs conſent-,; yet itfalls in Non-entry, hitbe 
dye ſtill perſonally by the perſonal obliegement; where there ivany. In thisDe- 
clarator, the Superiour producing his Infeftment , needs not inftrut the De- 
fender, his Vaſlal; 'an&thoughthe Latids:in queſtion benot expreſly in the $u- 

iours Infeftnient, buttlaimed by him as part and pertinent, heneeds notin- 

the ſame to be ſo, unleſs the Vaſsal dif-tairm him as Superiour inthat part} 

go Non-entry, Lord Teftes cor. his Vaſcals: Nether needshe inſtruct that the 

Lands were void, fince thetime hbelled, becauſe thatis a Negativeand proves 
elf, unleb the Vaſsal inſtruc that it was fall, 
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oThe-Decredt!'of general Declarator-is. not -perſorial;2againlt the Vaſſal,, ro; 
pay-the Normemtry:Mails, . &c, bur is real againſtithagground obshe Tene:; 
m£ts,: for grantingLetters to Poynd and Appriſe;-and 40 the callingot an aps: 
pearand Heir:is:ſatficient, Spotſ. Eſcheat, Bulmiranech.coutra hisVallals; But if 
the:appearanÞHeir be not called , but a perſon notourly known. to have no: 
relation; itis:a retevant defence , competent to any Party called:z. though: 
deriving «no-iright from that DcfunR., Nicol. Non-entry. Sir' Mango Mur- 


Yay. ; 


22. And though Craig infinuateth, that the Action 1s real, .afd the ground: 
may be poynled for the whole Duties , yct poltenior Dectfions have upon 
good grounds cleared, that as to theſe, the Superior but as the Maſter of 
the Ground, andas he is inthe caſe of Ward, and therefore the Ground car, 
not be poynded.:: Neither is any lyable but the mtrometrers with: the Fruits; : 
Spotf; Non-entry, Gray contra Murray, © Without this Declaratar of Non- 
entry, the Superior or his Donatar canndt enter inpuſlethon of: this voyd Fie, 
and though he pollcſs, he is comptable to the Vallal for the Mails and duries, 
Hope, Nenentry, Jokn Brown contra Mcculloch of Barholme, Fetr. 3. 1631, 
Thomas Ogilvy contra Murray of Halmyre.. rey! ys 


But after Declarator of Non-entry ts obtained, tha Guperior may.enter in 
poſietſion, any lawful way he pleaſeth ; and.may diſpoſe: of the Fruits and 
profitesof the Tenements;by him{clt or his donatarandasthe proprietar might 
gut-purt and 4n-put Tenents:therein-, -and bath the:full-;profices and duties 
thereof, which-may be purſued as other, ordinary Aﬀtions,: though it uſerh to 
to be purſued under the nameof Special: Declarator 7: which takes effet from: 
the date of the Summonds, whereupon. the general'Declarator proceeded; be- 
cauſe the Decrcet of General. Declarator, is only-for.the by-gone Mails as. 
aforeſaid, and thercfore-reacheth not. after-the date of the Surtmonds, after: 
which the: whole Mails and: duties are due, not only-in Ward;hpldings and: 
blench '; but allo in! Fews;;, As it was-found, -that before general -Declara-- 
tor, the Few-duty:was only. date, ſo that after general Declarator,,the whole 
profites, July 29. 1631+ Earl of Kinghorn contrs George 4 med a 256. 
1667, Mr. Joh, Harper contre his Vaſlals, ' Julie. 11. 1672.) : Roberhifd-contrer 
Lord Blmriranoch,- and Laird' of Powrie. | —_ ; 7 12 
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/:123. Non-entryisexcluded, firſt bythe entry of the Vaſlal and his Infefi- 
metit, during the time-thereof , even though the iſame was granted -by him: 
who was Superior, after big-Predeceſlor wasdenuded four ages befqre,; which! 
mult be in reſpeR, the new/Superiors right was hot known, as: neither be-- 
og Bega nor any -Intimation nor: A@ion thereupon, Hepe|:Non-entry:: 
John Arthur contra. Laird of Blebo, And: it the Vakal be Infeft upon 4 Charter» 
from his prcdeceſsors, to be holden of the Superior, the Superiar:Confires 
it;the Infcftment is valid; and excludes rhe Non-entoy&from the-date thereok; 
and not - from;the date þt the Confirmation, - beinghmple, - Hope /Non-entry;: 
Bartoun and, Harvie contra Jawd of Del/pfo, 2. Nonensry is exclhaded-by Feug,: 
tefees of Reliques, Liferents of Husbands ſurvivingthein Wives,:þy; the cour-: 
tefte of Scothind, - Theſe! axe effectual by. Law, ! and-ate- introduced without. 
the Superjors cbnſent. ; It;is excluded alfo by 'his expreſs conſent byLitcrents: 
or-conjunct Infefttments holden of him, -; though the:Vaſal may.enter to the. 
Fee, yet the;Literentexcludes the profites.y and thaxetore,. dyring the ſimple- 
Lifercnt , the'Superior. cannot obtain Declarator; of Non-entxy, ; 3. By the: 
Superiors con Ent, It is aliv excluded by precepts''af (lare'zonſtet, oY AC*! 
_ now- 
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knowledge the perſon who dicd laſt, Veſt and Seaſed- as of Fie, facing whow 
ame the Non-entry cannut be claumed. Andlikewiſe, by receiving the Vaſc 
fal with a novo damus, renouncing exprelly Non-entry, if it was granted by 
the Superior , before the right was tranimutted from him to. the Donatar 
5, It is excluded by the Superiors 8ac7je, or preſumed conſent, by granting 
ubſequent Infetiments , for the ſpace of 40. years, , March 19. 1629. 
Earl of &ngus and Dowglas contra Earl of Arnandale, June. 29. 1629. Sir 
Mungo Murray contra Laird of Inchmartine, Hope, Non-entry, Jobu Artkax con- 
tre Laird of Blebo : for thereby it is preſumed thar the Non-entry is relinqui- 
ſhed, not being claimed nor xeſeryed. all that time 3 Which Creig obſerves 
to have been found upon Infeftments, continued bythe ſpace of 36. years, 
=: the beſtTerm, as being ordinary, and known in Law,is 40. years 3 And this 
is not by reaſon of preſcription, whichwould only cut oft protites of Non-entry 
precceding the 42. years , bur thiswauld take it away, during and after the 
40. years, The like is very rationally obſerved by Craig, to be inferred by 
three Subſequent Seaſines, having the ſame preſumption as three ſubſequent 
Diſc1arges _—_ ro infer exoneranion of all bygones 3 but. theſe muſt be of 
three ſubſequent Heirs, .and. not by receiving three ſingular Succelsors, the 
Non-entry returning to the Vaſgal or his Heirs, they cannot mike uſe of it 
2gainlt che Subvabals, eſpecially if they be lyable to warrantthe Subvaſals as 
toNon-entry or by abſolute warrandice generally, for thereby the right tothe 
Non-entry. 1s , jus ſuperveniens authoxi accreſcens ſucceſſors 5 but the Subvaſcals 
muſt pay their. proportion of Expenſesfor the Gift, But Non-entry is notex- 
cluded, becauſe it was giited to the appearand Heir of a Superior of a Sub- 
vaſgal : which Superior was obli in warrandice to his Subvaſcal, ſemg 
he was not Heir, ſpon monty, likethough the appearand Heir cot 
ſented to the Subvalsal before the Gift, Laird of Ccichlen contra Gordown of 
Barnerrie, and Mackie, Neither is it excluded by any baſe Infeftment , not 
being Feu,, though confirmed bythe Superior, if it hold not of the Superior 
for ſuch Confirmations, - import only a paſling from Recognition. Asis | rm 
ia the Laſt Zith, concerning Confireations. But Fews exclude Non-entry, 
while they were allowed by the Acts of Parliament, as there is alſo ſhow, 
neither is it excluded by Tacts ſet by the Vaſsal, which though they ſtand as 
real Rights againſt Purchaſers by Statute , by have no effect againſt Super. 
ors in prejudice of their pro ſualities: Neither is it elided by Charters or 
Precepts granted by theSuperior, though containing warrandice, till Infeft- 
ment thercupen, March 20. 1630. John Hay contge Laird of Achnemts, Nei- 
ther was it excluded by Appryſing and Charge thereupon, without offer of 
a years Rent ofthe Land, of Anmualrent of the, Money, Feb. 3. 2681. Hew- 
dry Keir contre gens ar Neithet 1s1t excluded, becauſe the Vaſzal was not 
in more, being hindred by a Queſtion of Baftardry againſt him, Sporſ{ Non- 
entry, contrs Naiper of Wrightſhouſes, or doth the Vaſals 
Minority ſtop Non-entry of Lands not beg Ward, nor reſtore:the Minot -.ag 
Leſed. For as hath: been now ſhown , It is not the negli of the Val- 
fal, but the nacure of the right that iffers Non-entry : yet there isno doubt 
if it be by the Superiors faulr, it will be a perſonal Excluſion againſt him, 
Non-emry is moſt favonrable , when extended as to the. reggured duties. 
But as to the full Rents it is capable of many other exceptions, and doth 
not alwayes run from the Citation in the General Declarator, as. if a Superi- 
or raiſe his Declarator, and alſo Reduction of the Vaſcals Seafine, though he 
reduce the Scafine, he willnot have the full Rentstill the Decreet of Redy- 
ction and Declarator , Novemb.:26 1572, Earl of Argyle contra Laird of 
Maclend : yea if the Superior do notinſiſt, but only uſe Citation, which 
Hhhh may 
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ay beat the Vaſſals dwelling houſe, and never come to knowledge ; or the 
Viſzal being 'a Pupil without any Tutor, it is not like the Lords would ſuftain 
the' whole Duties from the Citation, but from the time the Vaſsal becomes 
contumacious. And 2veensberry having interpoſed Kelhead, betwixt himand 
his Vaſsals, who thereupon purſued Declarator of Non-entry , though the 
Infefrment was found null, yet the Diſpoſition was found to carry aGift to 
the Caſualities of the Superiority, and the Vaſsals were only found lyable for 
the Rent after the Interlaqui'or, ſuſtaining the diſpoſition as a gift of Non- 
entry,and where a Tailzie was found to exclude a ſecondBranch,ſo long as there 
was hope of a former Branch, the Lands were found in Non-entry, as to the 
retoured Mail, but not as to the full Rent , ſeing the Heir did not forbear 
to enter through wilfulneſs, but ofneceſfity, J-l/e 24. 1677. Lord Melzij 
and David Melvil his Son, contra Sir William Bruce, And where a Singular 
Succeſsor to the Superior purſued Non-entry, it was not ſuftain- 
ed "till he produced his progreſs ' from the acknowledged Superior, 
the full duties were not found due' from the Citation, Julie 18. 1680, 
Earl of Qreensberry contra Irwin of Cove. And Crarg relates, that where the 
Defanadied in Battle, for his Superior , Non-entry ſhould have no place, 
We ſhall not here ſpeak of common exceptions which extinguiſh” all Rights 
as preſcription, homologation, or the priviledge of theſe who are abſent, re; 
publice cauſa. As to the Queition, whether Non-entry Subſequent to Ward, 
whereby the Superior or his Donatar, is1n poſcſhon requireth any Declararor. 
Craig and Skeen upon the word Non-entry , are for the negative 3 and 
ſince Had. and Durie obſerve, March 23. 1622, Lefly contra Pitcaple , that 
the” Lords found, that where the Superior purfued both for the Ward, and 
ſubſequent Non-entry, that he or his Donatars , not being in poſteſfion by 
the Ward, behoved to declare the Non-entry, which would only carry the 
retoured Mails t1]l Declarator. | 


:\-» The next Caſvality of the Superiority is, 'the releef due by the Vaſcal to 
his Superior for his entering him in the Fic, as the lawfull ſucceſsor of the 
.Vaſal. And though relceſ be only conſiderable in Ward-Holdinge,and uſes tobe 
ſubjoyned to Ward ; yet all Fies which require Renovanion , are lyable 
to- releef 3 and' therefore Relect is here immediatly ſubjoyned to Non- 
entry, , | 


-* 26, Releef is generally treated upon by the Fewdiſis; The Original where: 
:of Cyjace aſcribeth to the conſtitution of the Empiror Leo ; exrant in the Ny- 
-vels, bearing it tobe the cuſtom of ſeveral places, thatthe ſuperior ſhould have 
:that years Rent, 'in which he receives a new VaſsaF in his Clientel , which 
-thetefore, by moſt of the Feadal Cuſtoms, is extended to the ſingular Succel: 
:fors of the Vaſsal, who in- ſome places, pay for their Entry the fifth of the 
»price of the Fie, and a fifth of that fifth whereby, if the Price were Io. 
-Crowns, the compofition for the Entry would be 24, Crowns.  *- 


j | 


2-127, But by-the Cuſtoms of Exg/ard'and France, the Heir of the Vaſal, 31 
he be Minor,' payes no relcef, but heand his Fe are'in the harids ofthe Su- 
perior, as in} Ward or Cuſtody, whereby the Superior hath the whole pro- 
-fites, more thenis fit for the Education and Intertainment of the Ninor Val- 
al; which ceafeth with his Majority, and there is no relecf due. But if the 
Vaſaals Heir at his Death , be Major; his Fic is lyable to his Superior for Lf 
I" Th. $4 1 8 , lee 


| 4 
- $14 


Superiority. *© r 303 


leef 3 which diſtinQion is mentioned 1n the'Engliſh Magna Charts, the quay» 
ty, of the re)eef by Heirs in England, is in. Ward-boldings or Military Fies 
100. Pourids Sterling for an Earldome, 100. Merks for a Baronry , and 109. 
Shillings for any other Military; Fie, - which 1s oblieged to maintain one 
Souldier. And if the Fie be leſs, and lyable only for a ſhare of the entertain- 


ment of a Souldier it islyable Proportionally. 


Relief, by the cuſtom of Fraxce, is for a ,Barrony, 100. Franks, and for 
any other Military Fie, 15. Bur if it anſwer not ro the entertainment : of 
one Souldier, it payes for every-Aiker, 12, Deniers 3 butif it be not a Mi- 
litary Fic, but that which the Engl calls Sockage, the Reddendo whereof 
is not Military ſervice , but ſome other payment or performance , which is 
doubled the Grd year afterthe death of the Vakal, the one half thereof is; 
the relect which is a real burden, for which the Superior may Poynd or di- 
ſtrenzie all goods upon the ground, 


But as to ſingular Succeſsors, the moſt ancient Feudal Cuſtoms , making 
themonly to deſcend to the Iisue of the firſt Valsal: whoſe Collaterals had no 
right, but were like our kindly Tenents, by the propinquiy of blood :. yet 
by the favour of the Superior , they; were oftimes admitted in the } ie, and 
were ogly lyable for rchief. If the Superior did receive a ſtranger upon the 
relignation of his Vaſsal , he was to pay a relief, which in ſome places was 
the fiftieth. part of the Price. And by the Cuſtom of France, it is the 
thirteenth part. | HIS, 


Fromthe Original of Relief , the reaſon of its name may be conjectured ; 
and theſe who appropriat it to Ward-boldings interpret it tobe called relief, 
from redeeming or Relieving the Fie out of the hands of the Superior, Bue 
telief being a graeral Feudal same , and many Nationsnot allowing the Sy- 
perior the whole profices of thx Fie, in the minority of the Heir, and giving 
a relicf;inghe caſe of ingulap 3uccefsors 3 thatderivatonmuſtbe too narrow, 
And it ſcems moſt quagrant to the common Feudal Cuſtoms, that reliet ſhould. 
itport a ſubſidie or aid to the Superior, : 


We haye the more largely conſidered the riſe and Cuſtoms of Nations cqn- 
relief, becauſe though it frequently occurs with us,, yet. it hath been 
indly tranſaQed betwixt the Superior and Vaſah . And there isſcarce; 
| coitraverhie or deciſion, obſervedabout it by any ſince the Inſtitution ofthe, 
Colledge of Juſtice , o that we muſt xeſt in the, common cuſtom, uſed berwixe- 
Supetior and Vaſal', the Nature of this Cafuality, and the opinions of ſome. 
few of our Lawyers who have written upon it 3 Craig, lib. 1, Dyeges 20. hangles.. 
the matter of relief,  ajid ſayeth, hyour ancient. cuſtone, there was no rehef due: 
efter Ward. And that it was the common opinion of Lawyers... at 
that time, that relief had only place in Ward-holdings 3 'And 
hat +. jpgomed a-. years: rent, of: the .. Fie ;, being the full pro- 
ites thereof, when the Superior or bis Donatar.were in Poſgefſion by the 
Ward, 'Butin other cafes , anly AJearn rent, by,the favourable accompr, 
that is one years new retoured duty of the Fie, as-it is retouged by it (elf, or | 


the ſhare of the retour of any Barrony or Tenement whereof it is a part. But, 
Craig, with good reaſoa holds relicf to be due at the renovation of every Fie, 

tothe Heirsofthe Inveſtiture, for the duplication of the Feu-dutie in Feus, 
is dueat the entry of every. Heir. And that without. an expreſs/Clauſe inthe 
Reddendo, by the Feudal cuſtom, which is generally acknowledged. And 
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cven when the Daplication is _ itdoth among 6-5 gu ecundan con ſue. 
tndinem Fendorum : And Sir Thomas Hope , in bis Titte of Ward, is ofthe 
ſame Opinion, in reſpe& that the Preceprs iffued out of the Chanclery, for In- 
fefting of Heirs, evenin Feues, or Blenth-holtdings, it bears, capierids ſecuri. 
ztatem, forthe double of the Feu, or Blenſh-duty. : | 


28. Andastothe quantity of the relief, Hope in that Title , holdeth it on- 
ly tobe the retoured dutie, withvut exception when the Vaful or his Donatar was 
in Poſſeſſion, And Sir John Skeey in his Title, De verburats ſignificatione, aflett- 
eth the ſame. It is alſo provided by A& of Parliament, 1587, That the fil? 
avail of the Relief be taken and counted for in Exchequer, by Sheriffs, Stewarts and 
Bailies, without accepting any compoſition :; and that Charges be direaed againſt per- 
ſons who have gotten Precepts of Seaſine, or the Sheriffs or :hir Deputs,” or bath, to 
Poind for the ſums contained in the Bookof Rejporide;, which isa Book of Record 
in the Chanclery, drawn off the Precepts of Seafine to all Heirs, and mention- 
ing ſuch a Sheriff or Bailie where the Lands 1y, Reſpordere : That is, tocount 
ift Exchequer for the Sams, which by the Precepts of Seafine dire to him, 
he is ordered to takeſecurity for which ſums would be Liquid, andknown ac- 
cording to the new retour , and the Fea or Blenſh-duty 3 but could not be 
kriown otherways, then by a Proceſs of Liquidarion, proving the. full yearly 
Rent of the Fee, as to whichthe Sheriff might not compone or Tranſat; and 
it is generally acknowledged , that when the full Rent becomes due, there is 
noreat execution, by Poinding oftheGrount ; bur the Saperiour hath the full 
benefite of the Fee, as when it ts in Ward ; and therctore, the retief which is 
debitum fundi, muſt only be the retour duty. | 


Conform OA MAPTIS mn that = relief might be recyeered, Cle 
therby rea? a&@ton of Poinditg of the Ground, or perfonally againft rhe vaflal, 
taker Mmfcftmett thereupon, Maych 12. 1678. Laird of Lawrieſtonn. cora the 
SheriFof Mearns; and fore, no mCraigrtime, tchefwasotify thought 
to affett the Per, and not the perfona} Eſtate of the vaffal, this Statute ctears 


the contrary. 


29. Relief is not dne while the Fee is ih the Non-entry ; ſeing then theRent 
belongs to theSupertour , the fivourable Rent or reronredt Duty, while the 
Fee is void thromgh necefhity and negligencez and thefall Rent when by con- 
tetpt'or wfulnet, the Vaſſals appearand Heir being cited, doth notenter : 
But Fhave neverheard ofone retoured Duty demanded for the Non-entry, and, 
aftother for theirchef, or arty relief required where ayears Non-enfry wa$ex-. 
a&ed: Brrt if the Vaſtals Heit be Entered after the 'nexe' Term ftom the De- 
ny , the relief may ar Teaft be'demanded for thg other ſabſequent 
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- 36. the Feebe polleſt by a Relic Conjunthiar; the Vaſtils Heir needs 
uot Enter during her life; for her Conjun&fee doth exctade all Caftiafities du- 
rifip her life : Or # nbemn pofleflion'of a Huſband bythe Conrteffe of Scet- 
land; yet theſe wif not exchude the Fiar, t6'Enter tothe Properry burdened 

with theſe Liferents, and it's ofttmes necelliry tor himtoſecure His Creditors; 
inwhithcaſeir ixmoſtfavourable that che Superiour ſhould'tmave ayers retonr- 
ed-Daty, as he-would have gotten i after the Confati&frars death 5 and 

, much} morewherethe Feeis wholly burdendd With a Lifcrapr, by the 


itution of conſent oftheSiiperiour, 


\ iy, | 31. The 


- 


31. The capiendo (ecuritatem will be in all Precepts, notwithſtanding theſe 


Liferents, and it will not ſtop the Seafine of the Heir, till he pay the relief to 
the Superiour, whether King orSubject; but ſecurity by ſufficient Caution muſt 


be received. 


32. [nplace of the relief to the Superiour by the Vaſlals ſingular Succeſſor, 
we have a Compoſition introduced by Statute, 1469. cap. 36. whereby Supe- 
riours are obliegedto receive Appryzers fora years rent of the Lands Appryz- 
ed: For before that Statute , no Superiour could be compelled to receive 
any other Vaſlal, then the Heir ofthe Firſt Vaſſal, wrtrona by the /nveſtiture; 
for thoughin Diſpolitions, Lands are I poned tothe Purchaſer, his 
Heirs and Atſignaysz yer Aſlignays uſenot to be repeated in the Charters, and 
the meaning of that Clauſe in Diſpoſitions, hath been ſeveral times Interpret, 
that the Diſpoſition may be Afſigned or Transferred: But Infeftment being 
once taken, Aſsignays have no farther intereſt ; and that Clauſe doth not fave 
Recognition , when the Ward-vaſlal Infefts any other in the Fee then his Heir 
apparent, as was found in the caſe of the Lady Carnagie con, Lord Cranburn, 
And though a Diſpoſition haveno mention of Aſſignays;yet before Infeftment, 
while it remains perſoaal,ir is __— and a Superiovur who granted a Di(- 

ition bya minute, wasdiſcerned to reccive theAffignay to theMinute,though 

e was not in Freindſhip with him, Jar. 29, 1523. Ogilvie contra Kinloch 
of Bandoch. This Statute wasby Cuſtom extended ro Adjudications , being 
the ſamein efteR, butdifferent in form from Appryzings 3 for the deſign ofthe 
Statute beipgto Satisfie Creditors by a Judicial alienation ofthe Debitors Lands, 
ex paritate rationis; 1t wasextended againſt the Debitors appearand Heir, who 
being Charged to Enter Heir , did notEnter 3 and therefore, Lands were 
Adjudged from him , to which he might have Entered, either for his Prede- 
cellors debt or his own 53 whereupon the Superiour is deſcerned to receive 
the Creditor Adjudger, whether for ſums of Money, or for Implement ofDiC. 
politions, and Obliegements to[nfeft : But the Cuſtom allowed not a years 
Rentto Supertours for receiving Adjudgers,till the years Rent was alſo extended 
to Adjudications by AR of Parliament , Decem. 3. 1669. 


_ . The Lords of Seſſion have always taken latitude in the modification ofthe 
years Rent, eſpecially ifthe ſum Appryzed or Adjudged for be ſmall, andthe 
Lands be greatz and they have allowedthe Appryzer or Adjudger, his opti- 
on during the legal, to take Infeftment or not 3” and yet not tobe excluded 
from the Rentsofthe Lands, till he be ſatisfied, Deceme. 3. 1672. Mr. Hendry 
Hay contra Laird of Farlitoun, Vide Tit. 13. $.29. Butthe Appryzer runs that 
hazard , that if the Debitor die before he be ſatisfied , ifthe Land be hold& 
Ward, itwill fall in Ward, andrelicfby the Debitors death, and in Non-entrys 
for there is no reaſon that the Caſualities of the Superiority ſhould neither fall 


by the Appryzer nor by the Debitor. 


Thereis not the like-reaſon, that the Liferent-eſcheat ofthe Debitor ſhould 
exclude the Appryzer, if itfell after the Appryzingand Charge 3 for the Life- 
rent-cſcheat falls to the Superiour, with all rhe burdens which affeRed ir by 
the Vaſlal ,, even with the burden of his Tacks; and therefore , Appryzing 
with a Charge way be as effecual as theſe, July 24. 1632, Tames Rule con. 
Laird of Bile. | 


The Superiour can have only one years Rent from all the Appryzers or 
Adjudgers. But now fince Appryzers and Adjudgers within year and day, 
> + | come 
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come in pari paſſu , where one needs only to be Infeft or to Charpe; there is 
leſsreaſon to give an eafie modification ; the years Rentto the firſt Appryzer 
or Adjudger, inſiſting for Inteftment then before 3 becauſe one Inteftment 
ſerves for all, and he who advanceth the ſame , gets relief of the reſt, before 
they have acceſs to the Rents. 


33. The prime Caſuality of Fees is Ward, which isnot competent to all $y- 
periours ; Ward 1s only c6mperent 1n Fees holden in Military Service which 
have their Denomination from this Caſuality , being therefore called Ward. 
holdings, and that not by the Tenor of the Inveſtiture, which ſeldom menti. 
oneth Ward, but by the Nature of it ; for when the Fee is holdeu for Milita- 
ry Service, or as the Engliſh better expreſs by Knight Service, extending not 
only to following in War, but to Council and Afliitance in Peace, then when 
the Vaſlal isunfit for ſuch Service, the Fee is open and remaineth in the hands 
ofthe Superiour, or his Donatar; and though this capacity might be in ſome 
ſooner; yet it is fixed in men totheir majority, at twenty one years compleat; 
and in Women, till they become fourtecn years compleat ; for then they are 
capable of Huſbands, who may do the Service required in the Fee,” Deteme; 
20. 1609. and Jan, 27. 1610. Lady Kilbirnie contra the Heirs of Fairlie. What 
Feesare. holden Ward we have cleared in the former Title. {tr now remains, 
that we hold forth the cffeCt of this Cafuality. 


24. Ward reacheth the Cuſtody of the Perſon, and of his Lands holden 
Ward, it hath its denomination rather from the former 3 for Ward'is as much 
as Guard or Cuſtody : The Superiouror his Donatar is bythe Nature of this 
Right, asa Tutor tothe VaſlalsHeir 3 Craig obſerveth, that he is preferable 
to all other Tutors, except-only the Father of the Heir, whoſe Fee deſcends 

bythe Mother, or ſome other perſon; and that heis oblieged as other Tutor, 
to purſue the rights of the heir;but the courſe of time having turned rhisRight 
from its ancient Inſtitution, fo that theSuperiour hath Jeſs enjoyment of Ser- 
vice, but moreof Profite of the Fee : there isthe1eſs regard tothe Pupils Edu- 
cation, with or by the Superiour , to the effe& he might be fitted for hisSer- 
'vice;z and therefore, other Tutors, not only for the adminiltratzon of the Pu- 
pilsmeans , but even forthe Cuſtody and Education of his Perſon will be pre- 
ferred ; though of old, the Donatar of the Ward was'preferred'to the Turar 
0 Cuſtody of the Pupils Perſon , Sinclar, Fune 15. 1543. Laird Auchnames 
contre. Laird of Elphinſtoun Ledingtoun, March 16, i565, and Fub 12. 1566, 
Weir contra Lochart. Yetlater Deciſions have favoured Tutors more,” and pre- 
ferred them, Nicol. wbi pupuli edacari, Mr.James Chalmers contra Elizabeth How- 
flaw Lady Gadgirth, Neither havel ever obſerved, that Superiours or their 
;Nonatars were made lyable as Tutors , for Adminiſtration of their Pupik 
— | T TT | 


:.25, The main effe& af Ward then is, that thereby the Superiour or his Do- 
natar have, during that time, the fult fruits and profites of the Fee, and may 
remove Tennents, and do all other deedsthat the Proprietar might have done, 
and was accuſtomed to do as to continue'the profites of a Wood.if there be 
conſtant cutting, as being divided in ſo many Hags , that the ffrſtis ready Y/ 
the laſt be cut : Or going Heughe, asthey were accuſtomed bythe Vaſſal; 
but he cannor cut more then the accuſtomed yearly Hags of Wood }, or put 
in more Coalziersthen the Vaſlal hadat his death, and ordinarly before;z and 
he; may remoye.and in-put Tennenrs ,, andthat without any preceding decla- 


'rator or favourable account, eſtceming the retour Mail ior the Rent, as im Non- 
5 entry ; 
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entry 3 but he may immediatly purſue ations for Mails and Duties , remov- 
ing, Oc. unleſsthe Ward be Taxed 5 and then the Superiour can have no 
more then the Duties to which it is Taxed + But for it , he hath not only 
the Vaſlal , ard all Intromettors with the Fruits, perſonally 3 But he may 
allo Poynd the Ground for the Taxed Duty , as Craig athrmeth in this 
Title. 


36. Yerthe reach of the Ward by the Nature of the Fee, cannot extend to 
alienation , or conſumption of the Subſtance of the Fee , 'or any part or per- 
rinent thereof , and this 1s cleared by the Statute , Parliament 1491. cap. 25. 
WherebyDonatars mult ftindCaution not to deſtroy theBiggings, Woods,Stanks, 
Parks , Meadows, or Dovecoats, but to keep them in ſuch kind as they get 


them. 


Ward is alſo reſtrained by the Statytes confirming Feues, of which former- 
ly 3 and theſe ſtand valid againſt the Superiour, during the Ward ; ſodoalſo 
all Infeftments holden of him, either by Reftgnation or Confirmation ; but not 
Infeftments to be holder of his Vaſlal , unleſs Confirmed by him; for albeit, 
Confirmations by the King, winch pals of courſe, do not take away the Caſu- 
alities of Ward , @*c. of the Kings vaſlals, which aff the Fee of the Sub- 
vaſſals 3 yet the Confirmation of other Superiours of Sub-vallals rights, doth 
take off from him the Ward, if the rightbe Feu only generally, without men- 


_ tion ofthe Ward, ſeing the Att 1606, dothonly annul Feues ſet by Vaſsals, 


holding Ward of Subjects without their Superiours conſent , which was {o 
found, albeit the Feu was underreverlion, that it was free of the Ward and 
Marriage of the Vatial asto the ſubvaſsal feuer, but did only affe& theVaſlals 


-intereſt,viz.the Feu duty,reverſionand back-tack, Juty2. 1672.Earlof Eglintonn 


contra the Laird Greenock, 


Ward is alſo reſtrained by the Terce and Lifcrent of Huſbands, by the Cour- 
telie of S:otland, both which are introduced by Law, and are valid without 


the Superiours conſent. 


But Rentals and Tacks ſer bythe Vaſſal.have only this effe& againſt the Sy- 
periour or his Donatar, that the Tennents or Labourers ſhall not be. removed 


'till the next Whitſonday,, after the beginning of the Ward , paying the old ac- 
.\cuſtomed: Duty , Par. 1491. cape 26. But then the Superiour' or his Nonatar 
\ may remove them , ' notwith(tanding - their Tacks be unexpired, which 
therefore {Jeep during/the Ward, but revive againſt the ſetrer and his Heirs, 


and endureas many years after the Ward, as they were excluded by the Ward, 
Sinclar, May 21. 1549. Laird of Durie contra Robert Steuart. Ledingtoun De. 
cember 16. 1569. Kings Donatar contre Tennents of Drorgan, - July 4. 1611. 
Laird of Conter contra Where alſo the Terce was found relevant. 
exclude the SuperiourzyetWard is not excluded by Annualrents holden of the 


Vaſlal, March 11. 1629. James Weywes: contra Kincraig, But now ſince the 


" AR of Parliament 1606. Prohibiting Feues without conſent: of the Superiour; 


theſe did not exclude the Ward or other Caſualties of the Superiority ;-ast0 
Feesnot holden of the King , which was even extended to the Fees holden of 
the Prince, Hope, Ward, Lady Cathcart contra Vaſlals of Cathcart, And after 


-the AQ of Parhament, 1633. extending the foreſaid AR to Ward-lands holden 


ofthe King and Prince; Feues then granted rill the year; 2641. when thect- 
fett of that AQ, being before ſuſpended by 4+ of Parliament, 1640. was ta- 
ken away, And foFeues of Lands holden of 1hc Kingor Prmce, were valid 

I111 2 till 
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till the reſciflory At, 1661. whereby the ſaid Parliament 1647. was reſcind- 
cd, Par. 1661. cap. 15, Sothat now Feucs of Lands holden ot the King, Prince, 
or any other Superiour, without their conſent , do not exclude 1t or other 
Caſualitics of the Superiority , except ſuch Feues as were granted the ſeveral 
times they were allowed by Law;buta Charter upon anApprizing did exclude 
the Ward, though no Infeftment was taken thereupon, during the Vallals lite, 
as Hope obſerves, Title Ward, Hamilioun contra Tenents of Newburgh ; becauſe 
the Superiours Charter without Seafine did import a Gift of the Cafualitiee, 
which might befall to the Superiour; and he there obſerves, that a Ward wag 
excluded by Appryzing and Inteftment thereupon, whereby the Detun& was 


denuded, albeitit was to the behove of his Heir, Laird of Ley contra Laird of 


Barro. 


During the Legal, the Superiour or Donatar, as before the Infeftment upon 
the Appryling , they might pay the Appryzer , and take his right : So atter, 
they may redeem him and exclude him, it being againſt reaſon, that by Ap- 
pryzing (luppoſe of agreat Tenement) for aſmall debt, the Superiour ſhould 
be ſimply excluded , and it may be upon deſign ; it an Appryzer Polleſs, his 
Ward falls, and yotthe former Vaſsals, though the Legal be not expired; but 
after the Wardisfallen,though the Superiour received an Appryzer Appryz- 
ing from the Heir without Proteſtationz yer it was found not tvprejudgethe 
Ward by the death of the former V aſsal, July 9, 1664. Hoſpital of G/aſgow con- 
tre Robert Campbel, But a Saperiour was not excluded from the Ward by his 
Vaſsalt death, .becauſean Appryzer had charged him toEnterhim, during that 
vaſsals life, ſeing that Charge could not make the Apprizer vaſsal, by whoſe 
death, Ward would fall, and thereby makeithe Superiour loſe this Caſuality 
by the death of both the old Vaſsal and theappryzer, unleſs the Supertour had 
been 7 moraant culpa,which was not found,unleis ayearsrent of thet,agd,or Ay- 
nualrent of the Money : And.a Charter were offered, with a Bond to pay what 
_— the Lords ſhould modifie , Febrwary 19. 1669, Black contre David 

rtnch. x 16211 | 1 


Ifan Appryzing be ſatisfied orextin by Intromiſfion, the Ward-lands ap- 
pryzed become 1n the Superiours hands by Ward, till the Majotity of the her, 
'Fuly 20. 1671. Lindſay of Mount contra: Maxwel of Kirkonel; In whichcaf, 
-the Appryzer was not found. oblieged toxeſtrift to his Annualrent, .to the &f- 
fe; that the, Donatar of Ward might have the ſuperphas, by the) Act of Pasl, 
11661. cap. 62. betwixt Debiror and Creditor, whereby there is a; power given 
.to-the Lords of Seffionto cauſe Apptyzers reſtrift totheir Annugltent, which is 
- only- perſonal, in favours of thedebitor, it he demand it. , (10, 


| : "The benefite of Ward is alſo burdened with the Mentainange and Suſten- 
: tation of the Heir, by vertue of the foreſaid AR, 14 94,-cap. 25, whereby 2 
reaſonable Suſtentation/according to the quantity: ofthe Heritage-is appointed 
to the Heir, if he have not Lands BlenſhorFeu to ſuſtain him, ant}thar by\ghe 
: Sapertourand his Donatar, -and ConjunitharsandLiferenters of his Eſtate z, the 
«. quantity whereof is to be-modified by; the Lords, according to the quality; of 
- theHeir, and fo found , not only when the Heir had no means, but thoygh 
he had , if it was not ſufhcient to entertain bim,! the ſuperplus was;modifed 
'' out of he Ward-lands, and Lands Literented-proportzonably, Margh 16, 1632» 
Heirs of Mgltoun contra Calderwood, + + 1 292001 | 3 


We ſhall lay no more of the Aliment of Heirs by Ward Supexiours i or 
| ; their 
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their Donatars in this place ; butyoumay ſee it in its proper place, Title 27. 
Seftion third. 


Thus it appeareth in what way the Caſuality of Ward is excluded, burden- 
ed or reſtrited, beingalways by Law, or by the conſent and deed of the Su- 
periour 3 but no private deed of the Vaſlal without the Superiours conſent, 
or appointment of Law, can burden the Fee when it is in the hands of the Su- 
perivur, by Ward, &c. Sothar Servitudes introduced by the Vaſlal, as Thir- 
lage, ways andthe like, are not cffettual _ the Superiour, or his Donatar, 
when the Fee is in their handsz Unleſs fuch Servitudes be mtroduced by 
Preſcription of fourty years , or immemorial Pollefſion, whereunto all parties 
having intereſt their conſent 15 preſumed ; and therefore, in that caſe there 
is more ground for ſuſtaining of the Servitude , even againſt the Superiour, 
who might at leaſt have uſcd civil interruption. 


BY 


Marches ſetby the Vaſſal of conſent, or by Cognition, whereto the Superi- 
our isnot called, hath no effc&in his prejudice during the Ward, Feb, 8. 1662. 
Lord Torphichen contra : 


As to the perſonaldebtsof the Vaſſal, whether Heretable or moveable, they 
do not affe& the Fee, thoughin Ward, albeit Craig Diegeſs 20. relateth, that 
of old it was otherways , and that the Superiour had the Ward, with the burden of 
intertaining the Heir, andwith the paying of the Annualrents of his Heretable debts, 
and that the Cuitom of Wards in France is ſuck : Yet there is no appearance 
that the cuſtom hath ever beenſo with us, ſince the reign of King Malcolme, who 
gave out all hrs Lands to his Subjes, and reſerved only to himſelf, for ſu- 
{taining of the Royal Dignity , the Ward and Marriage of his Vaſſals, which 
atthat time were very conſiderable, when moſt of all the Lands it Scotland were 
holden by fimple Ward; but ſince, a great part hath been changed into blenſh, 
or Taxed Ward, orgiven outin Burgage and Mortifications, or in Feues. 


The Caſuality of Ward may be enjoyed immediatly by the Superiour, bnt 
s thore ordinarly gifted to Donatars , not only by the King, but by other 
Superioursz which Donatarsmay do whatſoever the Superiour himſelf might, 
becauſe they AR by his Right, and'are in ctfe& his Afſigneys : So that if gifts 
be j_ to more Donatars, the firſt Intimation or Diligence will be pre- 


Giftsof Ward and Non-entry were accuſtomed of old, to be granted by the 
Exchequer toy ether, bearing, ot only for bygones , but for time coming, till the 
Emtry of the. Rigi.t.ous Heir or Heirs :  Andalbeit Gifts of Ward run ſtillin the 
lame Style ; yetby the Ads and Cuſtoms of Exchequer, Ward and Non-entry 
are ſeveral Caſualitics , and paſs by ſeveral Gifts z and notwithſtanding the 
forefaid Clauſe, the Gift of Ward reacheth only during the time of the Ward, 
and three terms thereafter; if the Lands run in Non-entry; but ward was not 
found to give right to three Terms full Rent, here the Donatar was not in 
Poſſeſſion during the Ward, Novemb. 2. 1680. Laird of: Du# contra Viſcount 
of Arbuthnet, And albeit the Gift contain relief, yet that Caſuality,- as Hope 
obſerveth, is always demanded by the Exchequer, and counted for by the She- 
riff, being but a ſmall duty of the retoured mai), as the gratuity to theSuperi- 
our at the VaſlalsEntry : In that ſame place, he faith , that nnder the Gift o 4 
Simple Ward, ts not comprehended Taxed Ward , which being Taxed, is as a Feu 
*#ty, and rather 4s a part of the Kings ordinar Revenue , then a Caſnality: Upon 
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which ground;, the Earl of Kenghorn, as Tutor to the Earl of Errol, haying 
gotten a gift of his Ward, without mention of Taxt-ward , he was neceffitar 
again to takea new Gift for the Taxt-ward, and gave a conſiderable Com 
fition, and did-riot adventure to put the matter to debate betore the Lards of 
Seflion , whether his firſt Gift would have been extended to Taxt-wargd 
Or not, ; 


37. The fourth Caſuality of Superiority, istheintereſt of Superiours inthe 
Marriage of their Ward-vaſlals, which doth ariſe from the Nature ofthe Feu- 
dal Contra& in proper Fees , whereby the Vaſsal oweth the Superiour, faith- 
fulneſs and Military Service, and-is thereby 1n his Clientele, which couid Im- 
port no more then that he ſhould not Contract athnity by Marriage, with any 
that were in enmity with his Superiour; for thereby his Fidelity might become 
ſuſpe&, which would take place, not only in the firſt Marriageof the Vaſal, 
but as to any ſubſequent Marriage, though he had Succeſſion by aformer Mar- 
riage, and might take place in the Marriage ofthe Vaſals eldeſt Son, evenin 
his life , and might be conſidered as an Act of Ingratitude, if the enmity be. 
twixt the Superiour and the Family with whom the Vaſlal was to marry, were 
knownto him, and might import a breach of his Fidclity, ifthe Superiourdid 
prohibit him to match' with that Family which was1in open and known enmi- 
ty.to him : The Superiour might alſo have Intereſt in his Vaſlals Marriage, 
when he had the cuſtody of his Perſon, as a Tutorial Truſt tor the good ofthe 
Vaſlal. | 


38. But Time and Cuſtom hath given Fuentes a fardifferent intereſt in 
_the Marriage oftheir Vaſlals , hereand in Englavd, of which there is no men- 
tion inthe common Feudal Cuſtoms, noris it in uſe in other Kingdoms; for al- 
beit, by the Cuſtom of France, female Heirs in the Kings Cuſtody, muſt re- 
quirethe conſent of the King or his Procurator, yet the not doing fo , infers 
not the value of their Marriage, asin Ergl/and ; and with us itis become a power 
in the Superiour, toexa out of his Vaſſals Fee, the value of a* Tocher, ſuit- 
able to the whole means and Eſtate ofthe Vaſſal, it he Marry without hjscon- 
ſent, and the double value being ſolemnly required , to Marry a ſuitable per- 
ſanwithour dif ement, if he doth not obey, but Marry another ; this Cy- 
ſtom was introduced in Erglend, in the Reign of King Herry the third, 


It is commonly held to have beenintroducedin Scotland, in the Reignof King 
Malcolm the ſecond, who gaveout all his Lands in Scotlandin Fee, and reler- 
ved to himſelf, for the ordinar ſupport of the Royal Dignity , the Ward and 
Marriage of his Vaſſals, whence the marriage was deſigned as a profit to the 
Crown, and by example was derived to the Subjects, who gjving their Lands 
Ward, were underſtood to give the ſame with the like hagtrnys 4 of the va- 
luc oftheir Vaſſals Marriage , which dothnever take ctfect till the. Vallal be 


Major; forduring his Minority , his Superiour or his Donatar, have the full 
_ Profitesof his Fee, over and above the expenſes of his Education, and mentain- 
ance according to the Vaſlals quality, it he have no other Eſtate which is not 
Ward, the profits whereof may be ſufficient to Entertain and Educate him 
or in fo far as theſe profits come ſhort 3 for no Minor is oblieged to ſpend 
| his Stock upon his mentainance; nor may his Tutors or Curators ſecurely do 
the ſame. 


Thercfore the true Intereſt of Superiours in their Vaſlals Marriage , ſhould 


now be the Tocher ſuitable to the Vatlals Eſtates, Marrying after his o_ 
celours 
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efſourdenth, Tho had _ 7 guns we ; for Gapabag of the Mar” 
rage being due but once, and not tor every TAP» t Marriage 
Fall nor after the Defuntt Vaſlals death, it ſhould not bedemanded , nor an) 
accountcalled for of theprofite of the Marriage, On he could be Vaſ- 
{although it hath beenclaimed, where the Valla was Widow at his Predeceſſors 
death, having no Children of the former Marriage; but it came not to be'de- 
termined by the Sefſtion, though it was demanded by the Cothmiſſionersof the 
Thelaury , from Sir Robert Barcley of PearStonn. 


And albeit the Vaſſal never marry, yet if he be ſolemnly required by Inſtru- 
ment to Marry a ſuitable Perſon without diſparagement, if helive to his ma- 
jority, though he never Marry , his Fee will be lyable tothe value of his Mar- 
riage , albeit he willingly ly out uninfeft, not by the Superiours fault, but his 
own 3 for though Creditors have a remeid by a Charge , to enter Heirwithin 
fourty dayes,with certification,thatall execution ana pry ifthe debitor were 
Entercd ; yet there is no Reaſon or PraRice to extend the ſame to Superiours, 
albeit Craig think thatit may beſo extended , and that the Marriage is not due, 


- unleſsby thatmeans, the Heir required to Marry be Entered, or at leaſt —_ 


ed to Enter; bur by aſolemn debate and Decilion betwixt French of Frenc 
land and Thorniedzkes,upon the 11. of July 1622. the Lords found that the Mar- 
riage was due, it the appearand Heir became Marriagable, though dying in mi- 
nority , when they were not Entered Heirs : Butin that caſe, the Heirs were 
Female 3 and it docs not appear whether they were paſt fourteen , at which 
time their Ward ceaſleth , and they are in the ſame caſe as men , when they 
paſs twenty one ; neither doth it appear whether they were required to mar- 
or not 3 and therefore, we ſhall not thence conclude, that a iage is 
ueby the appearand Heirs being marriagable , though dying uninfeft and in 
minority , againſt which , Craigs opinion is very politive , L. 2. Diegeſ” Yet 
from this Decifion , and from that Ixt Dickron of Headrig and the Kings 
Donatar, decided, November 14.1635. we may conclude, that there may be 
more marriages exacted by the death of one Ward-vaſlal, having ſeveral aps 
pearand Heirs, ofwhich none were Entered ; and it being debated, whether 
the marriage would be due, h_ the Vaſlal died unmarried and uired 
to marry, 1m the caſe of Archibald Campbel contra Laird of Makelas. Donn 
3.1677. the Lords proceeded no further,but did only determine, that the fingle 


value is not penal but favourable. 


39, And therefore, the ſingle value of the Vaſcals marriage needs not be 
ned penally , becauſe the Vaſſal married without the Superiours conſent, 
or being required, and living till majority, though not Entered by his fault, 


' did not marry3 but may be purſued as a Caſuality, and profite due to the Su- 


periour , for the Vaſſals marriage , marrying after his Predeceſſors death- 


Or being required to marry, did liveunmarried paſt his majority, or matri- 


edwithout his Superioursconſent;, by which, all theunhandſome formalities,ac- 
cuſtomed to reach a double value,might be abated; for the fingle value would 
be due, if the Yaſſal live to majority and iiever marry 3 and ifhe did marry 
without the Superiours conſent , the double would be due yz and for obtain- 
ing the Superiours conſent, it would be neceſſarly conſequent, that the Vaſlal 
ſhould confer with the Superiour , and propoſe to him whom he inclined to 


marry, and if the Superiour conſented not thereto, he ſhould condeſcend up» 
on his reaſons, and offer 


another fitter perſon. 
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45. All -which being expreft by Infttument, the Seſſion would Judge who 
wete in the tight, and would be very favourable in the fingle vatoe, bur 
would not Cefn the double, if the Japeriour did wiitour reaſon refate his 
content, without neceffity of the ordinary form of Requifition, offering a 
particular perſon, afid opportunity of a vifit and conference , and aday and 
place to marry, not being within thirty days ; and afecond Inlirartent, bring- 
ing that peſo to the place of conference 3 firſt to offer her conſent, fo thatif 
the Vaſial at the firſt ſight d&d demand of her iffhe woodld marry ham, ſhebe. 
hoved immodeſtly enough to conſentwithout acquaintance, without confidera- 
tion or affe&tion; and then openly to appear at the Church, and offer herſelf 
- again, whichno fit and modeſt per'on would beinduced to do; and therefore, 
theſe are meer formalities, withoutany defigntooffera ſuitable perſon; ſorhat 
there is no reaſon the Supetiour ſhould loſe the ſingle value , for any defeat 
in theſe formalities ; nor that he ſhould have the doable value for uling the 
ſame without any juſt deſign, of defireof acceptance; andrherefore, rhedouble 
value hath been ſeldom toutid due, and fo takes no place withour the folem- 
tiity of an Inſtrument of Requiſition by a Notcar, ob{erving all the formalities 
of producing the Donatars Gift , if. he do perſonally require, and both the 
Gift and Procuratory , if he require it by his Procutator, and the offering of 
a perſon by name, andan unſuſpetted place for view and conference, and ano- 
ther day and Church for ſolemnizing the marriage, and at that day a new [n- 
ſtrument preſenting the Woran , and waiting for the Vaſfal rill one of the 
Clock, wherein there is the greateſt exatnels obſerved as to the conble yalue; 
but there was no neceſlity Bund to make the requiſition to Curators , whoſe 
conſent is nbt required to the marriage of Minors 'as was found in the cafe of 
the Heirs of Thoraicdike. But the double yalte was nor found due,where the 
Suptriour or his Donatar appeared not at the day appuimted, for interview, 
Hope, martiage,Karl of Arg4s contra Hugh Nrrbit: Nor where the Inftrument of 
requiſition mentioned not theGift produred,though it wis 6ffered to be proven 
witnelſes,thac it was truly produced,afbeititwas not cated for, Marrh 8.1627, 
arl of Rothes contra Balfour, Hope, n— Diimmaid contra Laird of Mar 
me, Thedouble yalue was not fuſtaitied, becaufe the place appointed for m- 
terview , was, the Donatars Lodging Fi 3. 1622.. Preach contra Heirs of 
Thorniedike. . Neither was itfound effedtual ill the Heirmarriedanother,and 
after the Ward wasended; December 20, 1659. at armiary 27, 16t0. Laird 
of KiDurnic contra Heretrix of Fairlie, Neither was the' double value found 
due, where the Heir remained ſeveral years'mafriageable, 'atid rhe Requiſition 
was made after the Heir was aggreed to be married with another, and the day 
of the marriage was ſet, albeit the Contratt of marriage was not. ſubſcribed, & 
ſeparatim, becauſe the woman offered, was agreed in titarridg&wirh another man, 
and both were found probableby rhe conmnners,” Feb 22, :678. Drammond 
of Macharie contra Stuart of Taiterngtie. 4 - Br 1 
©. Apdeveti when thedoublevalue is fuftalnbd,” it makes but a ſmaHaddirion 
ordinarly to the fingle value, which is two'ot.chree yeats free Rent, or An- 
nu2lrent, deducing Liferents 3 or Armtidlrears real of, perfonal of the vaſlals 
hail Eſtate, and the double yalue adds ordinarly but a fourth. 


> 
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2 41. The fingle value is due though the vaſlal wis myrried before his Pre- 
deceſsors death, being by a fraudutetit precipitation, rhe Predecefsor being 


then moribundws , and dying within ſome few days , and no previous Treaty 


or Proclamation , February 20; 1677. Lord Thrſaurer and Advocat _ 
; 


—_ 
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Lord Colvil. There are ſeveral caſes to the fame purpoſe, obſerved by Sir 
Jokn Skeen. 


42. Thereis no regard had inthe modification of the value ofthe marriages, 
what Tocher the vaſsal aually got , or any perſonal conſideration , but on- 
ly an ordinary Tocher for fuchan Eſtate ; it was modified to two years andan 
half, inthe caſe of [-nernytie , andto two years in the caſe of Zegman of Dry- 
bergh, Jly 13. and 28. 1680. in which caſe the vaſsals Rent, and Annualrent, 
being referred to his oath, he did depone thereupon, 2walificate, that he had 
ſo much debt, and ſuch burdens, which was not ſuſtained by way of quality, 
without Probation. 


Neither is the marriage of Heirs Female eſteemed theworth oftheir Eſtate, 
which oftentimes is diſponed ,omine dotis,but only fuch a ſum for them all, as 
would have been modified for the Marriage of one man, as was found in the 
caſe of the Heirs of Fairly and Thorniedikes, and ſo was found, June 14. 1673s 
Mr. George Gibſon contra Janet Ramſay. 


43. But the Marriage of Heirs is debitum fundi, and the Tennents Goods 
may be Poinded han, for their Terms mail; or otherways the Ground- 
right and Property may be Appryzed, both being done after the Ward is end- 
- » Which in men 1s at the age of twenty one compleat 3 and in Women, at 
the age of fourteen compleat, This Appryzing or Adjudication , will be 
drawn back to the time that the marriage was due, and preferred to any legal 
diligence fince that time; as all Appryzings, ſ#per debito fundi, are, December 
17. 1673. Patrick Hadden contra John Moor. But it doth not affect the ap- 
pr—_ Heir perſonally, not beingin Poſſeſſion, noris the Tocher he got after 
is Predeceſlors death , accounted as a part of his Eſtate, being marriage- 
able before that time, but only the Eſtate he had when he married , or was 
"x9 to marry , January 5. 1681. Laird of Dun contra Viſcount of Ar- 
thnet, 


44. The value of the marriage is, jus indiviſebile, and belongs not to eve- 
ry Superiour , of whom the Vaſſal holds Ward-lands, but tothe moſt anci- 
ent $uperiour, 


45. The King by his Royal Prerogative hath the Marriage of the Ward- 
yaſſal , whenſoever he becomes immediat Superiour, if before —— 
fell due, though the Lands holden of the King were Taxed toa ſmall ſum tor 
the marriage, July 19.1672. Earl of Argile contra Mcleod, And though the 
Vaſlal hold ſome Lands of the King fimple Ward, and others Taxed Ward, the 
full value is due 3 but the Taxed value is deduced asa part of it, February 24. 
1675. Kings Advocat contra Laird of Innernytie: Yea, a marriage was fou 
due by a Vaſzal in the principality, albeit he held Lands ynmediatly of the King, 
Taxed Ward, inreſpeR of the non-exiſtence of a Prince; during which , the 
King acts not as Adminiſtrator or Curator hereditatis jacentis, of the Prince, 
but proprio jure, as Soveraign Prince , and Stewart of Scotland, Jan. 9, 1680. 
vir William Purves contra the Laird of Lus. 


46. A marriage was found due by the Heir of an Appryzer, who died In- 
feft, albeit within the Legal, unleſs the Appryzing were proven to be ſatisfied 
inthe Defun Vaſlals time, July 13. 1680. Kings Advocat contra Zeaman of 
Drybargk. | 


L11I To 


214 Title fourteenth. 


To come now to the exceptions excluſive of the value of marriage, it was 
not found relevant, that the Vaſzal died in the War, by the At of Parlia- 
ment, 1641. leing there was a pacification after that At,and it was not renew- 
cd thereafter , Jy 9. 1672. Lord Huttoun contra Earl of Northeck, Neither 
becauſe the Vaſsal dicd in the Kings Service, ſeing the Atts to that purpoſe 


vere only temporary, Janze"y 20, 1681. Captain Paterſon contra Tweedie of 
Whitehaugh. 


_ 


The next exception is theconſent of the Superiour, which was not inferred 
by the Superiours _eing preſent at the marriage, as was found inthe caſe of the 
Earl of Argile contra Mcnaughtoun :- Nor by receiving a Vaſsal upon Appryz- 
ing - Neither by Entering the Vaſsals Heir though without reſervation; theſe 
being Acts to which theSuperiour mightbe compelled by Charges of Horning 
upon Appryzings, or on Precepts out of the Chanclery upon retours, even 
though theſe werenot actually uſed , but that the Superiour gave Precept of 
clare _— 3 yea, his ſubſcriving witneſs in the Vaſsals Contrat of marriage, 
after gitting of the ſame , was not ſuſtained, Feb. 25: 1662. Arbuthnet contra 


Keiths, So that it ſeemsno leſs then a conſent as Superiour, will exclude the 
marriage. 


: The moſt exceptions are upon the informalitics of the Inſtrument of requi- 
Iti0n. 

Bt the moſt ordinary and material exception is diſparagement, which doth 
not conſiſt in equality of Eſtate or Tocher , but in the inequality of Blood, 
wherein if a Zeaman be offered to 2 Burgels , or a Burgeſs to a Barron, it is 
commonly interpret diſparapement z but a Barron to any Superiour Dignity 
ofa Subject, imports nodiſparagement : Orifthere be great difparity in age, 
or that the party offered, hathany conſiderable defcR, as the want of a Mem- 
ber 3 or have any loathſom or perpetual diſeaſe, which are all the grounds of 
diſparagement, mentioned/by Craigy buthe thinks not Claudication to infer dife 
paragement , and it is like, as to the ſingle value , the diſparagement behoy- 
ed to be very groſs; but as to the double value, any juſt ground of averſion 
ſeems to be be ſufficient, asdeformity, even hardneſsof Favour ; or any vulgar 
reproach of Inchaſtity, Inſobriety, or other Vice : It will alſo bea temporal 
exception , if requiſition be made before the Vaſsal be mariageable, which 1s 
the age of fourteen compleat in men, and twelve compleat in women, which 
may, become an abſolute excluſion, if the party: ſo required die unmatricd 3 
and though the party marry to another, it will butinfer the lingle value. 


- The value of marriage is due to the Superiour, if the Heir was not married 
at his Predeceſsors death , whether minor or major , marrying without con- 
ſent ofthe Superiour or his Donatar, or that being or becoming nor, and rc- 
quired, they marry notatall. | 

42, The laſt common Caſuality of Superiours ,. is the Liferent-eſcheat of 
the Yallal, when the Vaſzal is denuaced Reb, fordifobedience of the Law, 
which becauſe it is intimate by three blaſts, of an Horn, is called Horning, it he 
continue ſo unreſtored, or unzelaxed year and day, his Liferent is Eſcheat, or 
forc{aulted unto his ſeveral Superiours, of whom he held his Fees 3 this may 
{cem a penalty for diſobedience to Law , and is fo as to Fees holden of the 
King; vet if it had no other ground, theLiferent could not befall'to the SU» 
rcnour, but to the King , whoſe Command was diſobeyed, as Forefaulrure 
an Gnzle Eſcheat do 3 but the original of itis , that Rebellion islike; Capitis 
. dimipniulio, 
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diminutio, or Civitatis amiſſio , amongſt the Romays , whereby ſuch perſon 
cannot ſtand in Judgement , and they are czviliter mortui , and thereby their 
Fees become void , and return to their Superiours , and ſo is declared, *Parl. 
1535. cap. 31. 

pe LEont-eſchear carries the profit ofall Fees and Liferents, whether con- 
ſtirute by Conjun&-fee, Infeftments, Terce or Liferent-tack, during the life of 
the Rebel, having remained year and day at the Horn (though thereafter he 
be relaxed ) during his natural life, even though he be not intetr and entered 
as Heir the time of his denunciation, July 3. 1624. Moor contra Hannay and 
the Earl of Galoway. Yea, though there be no Infefttmenr, it by Contract 
or Diſpolition,there be any heretable Right or Life-rent provided,even though 
there were no lafftment required , as a Terce by paction without ſervice or 
kenning, Hope Horning Maxwel andGordoun contraLochinvar. So Lite-rentTacks 
of Lands or Teinds fall under eſcheat , without prejudice to theſe who have 
right to ſach Tacks after the Life-renters, Parl. 1617. cap. 15, Theſe Tacks 
' befall to the Maſter of the ground 3 and Lite-rents by Terce or Courteſie, fall 
to the Superiour of the Land; for theſe Life-renters are his vaſlals during liſe, 
and owe him fidelity and a reddendo. 

50. Whenſoever there is not Infeftment actually expede , the denuncia- 
tion makes not the Liferent to belonz to that perſon of whom the Life- 
rent ſhould have been holden ; but to the King, as an Annual-rent due by 
Contra& or Diſpoſition , to be holden of the Diſponer, Decemb, 20. 1609, 
Hay contra L aurie ;, July 1, 1626. Halburtoun contra Stewart; January 22. 
1675. Menzies of Caſtlebill, contra Kennedy of Auchtifardel. So likewiſe, 
Life-rent Eſcheat of a Miniſter cauſeth his Stipend and Profit of his Manſe 
and Gleib , though locally within Regality , to fall not to the Lord 
of Regality 3 but if there be Infeftment, it falleth to the immediat Superior, 
albeit it proceed upon Diſpoſition containing obliegement for double In- 
feftments, and that not only till the publick Infettment be taken , but even 
thereafter during the Vaſlals life, January 23. 1624. Meldrun contra Meldrune, 
ſcing here'the Life-rent was gifted and declared before the publick Infeftment 
was taken. And likewiſe an Annual-rent due by a heretable Bond, bearing 
a clauſe to infeft the Creditor in an Annual-rent, without mention of particu- 
lar Lands or manner of Holding, was found to fall in Life-rent Eſcheat to 
the Kings Donatar after year and day 3 but it was not determined, whether 
if the Sum were payed or confiaiel. it behoved to be re-imployed for the 
Kings Donatars us during the Creditors life; whereon, and in the caſe of re- 
demption of Wodſetts, moſt of the Lords were of a contrary opinion, Jay I. 
1626, Halibsrton contra Stewart. It was found to be re-imployed for the 
Superior during the Wodſetters lifetime, June 29. 1661. Tailfer contra Mex- 
toun and Cunninghame. | 

51. Life-rent Eſcheat of the Vaſſal carries the Life-rent of the ſub-yaſlal, 
falling after the dentinciation of the Vaſſal, and being year and day at the 
Horn, February 26. 1623. Clunie contra Biſhop of Dunkeld , July 24. 1632. 
James Ryel contra Laird of Bil; becauſe then the Superiour 1s in place of 
the vaſſal: but where the ſub-vaſſals Life-rent fell before the vaſſals own Life- 
rent, it was found carried by the yaſlals ſingle” Eſcheat, Febrwary 13. 1661. 
S5mſon contra Laird of Moncur. : 

Life-rent Eſcheat falleth by the vaſſals Rebellion, and the year and day fub- 
ſequent is only allowed ro purge the Rebellion by Relaxation, which bei 
uſe] year and day after the Rebellion, hath no effett as to the Life-rent E{- 
cheat of ſuch Lands as belong to the Rebel the time of the denunciatian, 
though it have effe& as to his —_— Therefore , the vaſlals — 
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deed prejudgeth nat the Superior of his Lifc-rent Eſcheat, not only ſuch deeds 
as are done after year and day from the denunciation , but which are done 
at any time after the denunciation, if Relaxation be not uſed within year anq 
day; which is to be extended to theſe cafes 
52. Firſt, po Infeftment, following upon a debt contracted by the Rebel 
after the Rebdlion , though the on be accompliſhed within the year, 
will exclude the Life-rent eſcheat, or prcjudge the Superior, it Relaxation be 
not uſed within year and day,whether the [nt. ttment proceed upon the Rebels 
own Diſpoſition,or upon Appriting; for in both caſes, it 1s the voluntar deeq 
of the Rebel that prejudges the Superiour : For,albeit the Ap priſing be a deed 
of Law and neceſiary, yet it proceeds upon a Debt wv: luntarily contracted 
after Rebellion, ſuch Debts will not exclude the ſingle eſcheat, and therefore 
ought not to exclude the Life-rcnt eſcheat , which was ſo found, though the 
Infeftment was granted to a Son and his Wiie for a competent Tocher, Sporſ 
Eſcheat Panwure contra Laird and Lady Ghight. 2. The Debts or Obliege. 
ments of the vaſlal,though they preceed the denunciation,no Infeftment grant- 
ed by him, iz carſu rebellicnis, for fatisfying, theſe amerior Debts, will exclude 
the Life-rent Eſcheat , unleſs he had been ſpecially oblieged to grant ſuch an 
Infeftment before the Rebellion; for then the granting of it after, isnot a yo- 
luntary, but a neceſſary deed , which he might be compelled to grant, JarJu- 
ry 23. 1627. James Vallance contra Thomas Porteous: In which cale, an Infek- 
ment for an onerous debt before Rebellion, was not found ſufficient to ex- 
clude the Lite-rcnt, ſeing there was no anterior Obliegement to grant that n- 
feftment 3 which is the more confirmed by the parity of the ca © of Inhibi- 
tions, which annull Infeftments after the the Inhibition, though granted for 
ſatisfyirlg anterior debts: but if there was an anterior Obliegement, the In- 
tcftment conturm thereto, though after the Inhibition, 1s valid, as not being a 
voluntary,but a neceſlary deed, Vide Title Infeftments, & Inhibition. 
| Thirdly, Diſpoſitions and Obliegements to grant Infeftments anterior to 
the Rebellion, and Infeftment thereupon poſterior, do not exclude the Life- 
rent Eſcheat, unleſs the Infeftment be taken in curſu rebe/onis ;, and fo a Con- 
trat of Wodfſet long beforc Rebellion, clad with thirty eight years poſſcilion 
before denunciation, was not found ſufficient to exclude the Lite-rent E(- 
cheat, December 3. 1634. Mr. James Lindſay contra Scot, Neither a Charter 
and Inhibition thereupon, ſeing there was not Scafine raken within year and 
day, December 3. 1623. Jon | "ay contra Glendinning, Neither a baſe In- 
feftment before denunciation, there being no poſlcfſion thereon till year and 
.day, March 19. 1633. Laird of Kentoxz contra Blackeadder ; February 21. 
E667. Robert Milz contra Clerkson. ; | 
. .:53. Fourthly,Appriſings or Adjudications, though for a debt anterior to the 
Kabellion, exclude not Life-rent Eſcheat, unleſs Infcttment or Charge againſt 
the Superiour:be uſed thereupon-within;year and en ITE Rebellion ; For 
' Without Intcftment or Charge , APA no real Right : And therefore, 
though it were-led before Rebellion againſt a vaſlal,. if Inicftment or Charge 
| follow not ir curſ# rebellionis, it excludes not the vaſlals- Life-rent Eſcheat to 
All to the Superior or Donatar, July 14. 1522. Reflo contra Laird of Kellie, 
albeit Infeftment follow upon the Appriſing before the Life-rent was gitted, 
| Hope Horning and Eſcheat, Sir Patrick, Murray contra Adamſon. Neither did 
.an Appriſing upon a denunciation, begun i curſu rebel/1on1s, but not pertect- 
. ed, exclude the Life-rent Eſcheat, February 16. 1631. Cranſtoun contra Scot. 
"Bux if Appriling or Adjudication be led tor ſums prior to the rebellion, and 
be.complcat by Infeftment orCharge i» enrjx revelſonis, albeit they be deduced 
after rebellion, they exclude the Lifterent Eſcheat, as is inſinuat jn the Limi- 
tations 
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tations in the former deciſions, and was ſo decided , February 13. 1611, Te- 
nants of Lochauld contra Y ozmrig and Sir George Arskine. 

Liferent-eſcheat being one of the Caſualities of Superiority, only intro- 
duced by ſtarute or cuſtom, there is this difference of that which hath been 
faid of Non-entry, Ward or Recognition, which are Caſualitics ariſing from 
the nature of the feudal Contra&t, that Literent Eſcheat flowing not thence, 
but upon the Vaſlals rebellion and diſobedience to Law, which 1s not againſt 
theSuperior.or any delinquence againl(t the feudal ContraR, the Vaſlals Lite- 
rent Eicheat gives the Superior no more then the Vaſſal himſelt had the time 
of his denunciation, and fo all real Rights complcat by potleſton, whether 
Infeftments or Tacks, are not prejudged by. the fublequenr Lite-rent Eſchear. 
as was tound , Jamary 19.1672. Mr.Wiltam Beatoun contra Scot of Letham. 
In Feues, ſo far as is allowed by Law,the Vailals Lite-rent will reach no more 
then the Feu-duties of Feues ſet by the Vatlal before his denunciation : But 
any fubaltern baſe Infeftment, not cle with polleſſion before rebellion, is ex- 
cluded by the Life-rent, March 19,1633.Laird otRentouncon, Blackeader; Fax. 
1667.RobertM/n con.Clerkso7r;,m which cafe it was found, thar poſſeſtion not be- 
ing attained 77 curſu rebel/ionzs during the year, it was not ett: &141, If'a Pack be 
ſet, without diminution of the Rental, for the old Cack-dutic, it will not be ex- 
cluded by the Life-rent,though 1t be {er after denunciation, as was foun-! in a 
Tack after denunciation within the year, Hope, Horning, ( harters contra Mclel- 
land ; Spotſ.Eſcheat,Tillibairn confra Dalziel, Thelike of aTack ſet toa kindly 
Tenant, Hope, Horning, Paton contra Drumraſb : For, in ſuch caſes, ſetting of 
Tacks is a neceſlary adminiſtration for the good of both Superiour and Vaſ- 
fal, and to ſhun debate concerning prejudice and unanſwerable Tack-dutics, 
as in other caſes of adminiſtration of beneficed perſons ; ſo if there Tacks be 
ſet without diminution of the Rental, they are good. 


54. Liferent-eſcheat extends it ſelf toall Fees, whether holden Ward, Blenſh 
or Feu, but not to Burgage and Mortification, becauſe the Fiar is a Society 
and Incorporation, which diethnot; and therefore; have no Liferent-eſchear: 
And though Denunciation may be uſed againſt the perſons adminiftrating the 
ſame, even for that which isdue by the Incorporation, and as they repreſent 
itz yet that being ſuppoſed their fault and negligence, doth not prejudge the 
Society, as Magilirates of Burghs , Maſters of Colledges, Incumbents in com- 
mon or collegiat Kirks, Chapters or Convents, ſede vacante. 


55- But where a Beneficed perſon having a diſtin& Benefice , ora Stipen- 
dary, is denunced for his own debt, his Liferent-eſcheat falleth, and therewith 
the profites, during his life or incumbency, becauſe though the Fee benotin 
him, yet he hatha diſtin& Liferent thereof , whichis not ſo inthe former caſe, 
where both Fee and profitesare in the Society. 


56. Liferent-eſcheat is made effectual by a general declarator, finding the 
Vaſlal to be denunced, and yearand day paſt by production of the Horning, 
but there is no neceſlity to prove him. Vaſlal, unleſs he be a fingular Succeſſor, 
in the Superiority, not acknowledged by the Vaſfal ; or incaſe the vaſſal diſ- 
Claim, hereinis no mention ofprotitesz but this Declarator being obtained, the 
Fee is void from the Denunciation; and the Superiour or his Donatar have 
acceſs to the Mails and Duties thereof . and to ſet and remove the ſame, and 
to do all deeds accuſtomed by the vaſlal himſelf, inthe ſame manner as Ward: 
Thisuſeth tobe done by a ſpecial Declarator, which is now accuſtomed to be 
in one Proceſs with the general Declarator. As tothe Profites/1de Title 25, 
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Annualrent where | of Penſt- 
ons » and Poinding of the 
(round. 


x. Deſcription of Annualrent. 11. The effet of Poinding the Ground 

2. Theriſe of Annualrent. as to Ground rights. 

3. The manner of conitituting An- 12. The Order of Poinding Moveables, 
nualrents. by ſeveral Annualrenters. 

4. The kinds of holding of Annual- 13. Annualrents are effe@ual, perſon- 
rents. ally againſt intrometters. 

5. Liferent-eſcheat of Annualrenters, 14- Annualrents are moveable as to by- 

&. Kinds of Annualrents amongſt the ones. 

”- Engliſh. 15. ExtinGion of Annaalrents. 

-7. The difference of Feu Annual, 16. Eccleſpaſtick Penſions afſett the 
Ground Annuals and Top An- Benefices 
anal. 17. Penſions by ſecular Perſons , how 

8, Poinding of the Ground. far effetFual. 

9. Theextent thereof, 18. The Kings Penſions are not Ar- 

Io, Who muſt be cited in Poinding of reſtable. 
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7 HET HE R Annualrent by Infefrment 
| be a diſtin& Right of property; or whe- 
theritbeonly a Rrvimnde upon the ground, 
leaving thename of Property tothe ground 
Right, as Craig eſteemeth, /. r. Diegeſ, 10. 
$. laſt. itis not worth much Debate 3 but 
incither caſc it falleth firly here under Con- 
fideration , after ET and Superi- 
ority , and before unqueltionable Servi- 
| tudes, 
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1. Annualrent isſo called, becauſc it re- 
turneth to be payed every year at one or 
wwo Terms; and thereforeit is called Rent; 
and becauſe it is yearly ſo payed, it is called annualrent. 


The Exglih extend theſe Rents to Rents due by Leaſe or Tack; but with 
us, annualrerits are only Conſtitute by Infeftment 3 and though the Diſpoſi- 
tion or proviſion thereof, may be ſufficient againſt the Conſtituent or his Heirs, 
it is not effeCtual againſt their ſingular Succellors, and is no real Right ofthe 
Ground. 


F 2, The Riſe of annualrents is from the Prohibition of Uſury in the Canon 
Law, which they extend tothe taking of any annual, or profite for Money or 
any other thing, in Lieu whereof thoſe who were unfit fo Trading, or man- 
naging the Property of Lands, bought annualrents, cither irredeemably, or un- 
derreverſion, it had the ſame effet with the perſonal obliegement for annual- 
rent 3 and therefore, it 1s ſtill retained , where annualrent according to the 
rates preſcribed by Statute or Cuſtom is allowed by perſonal obligation, and 
snot Uſury; and the Infefttment of annualrent, is in ſecurity thereof. 


Annualrents may be conſtitute , either of Money , Victual, or other Fun- 

ible, and that either in Fee and Heritage, or in Liferent z and either by a 

eral Intcttment, or by Reſervations in Infeftments of Property : In which 
caſes, the Proprietars Seafine ſerveth both, 


3. Infeftments of annualrents in moſt things do agree with the Infeftments 
of property , in themanner of Conſtituting thereof , by Charter or Diſpoli- 
ton and Seafine 3 in which the ſymbol and token of the Delivery of Pollefli- 
on ofthe annualrent,when Money is,a penny Money; and when Vittual.a par- 
cel thereof. Yet an old Infeftment ofannualrent was ſuſtained, though it bore, 
only Seaſine to be given, according to the ſolemnities uſed in ſuch caſes z albeit it was 
om thirty ſ1x years before , and no Poſlefſion thereby , March 23. 1631. 

owervel contra Somervel of Drum- And being once validat by Pofleſſion, it 
wasnot excluded by the Infeftment of Property of the preſent Heretor, tl.ough 
the annualrenter ſhew not thelntettment of him whoConſtitute the annualrear, 
with the Proprietar his authors Infeitment 3 fo that it did not appear whether 
th Infeftmentsflowed from one common author, ſcing the Infeftment ofan- 
M mmm 2 nualrent 
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nualrent was prior tothe Infeftment of Property, it wasnot excluded thereby 
February 7.1657. Smeitoun contra Tarbet. | 


4. AnnuaJrent may be either holden Ward, or Blenſh, or by Mortificgi. 
on , and uſcthnot to be holden Feu or Burgage, and is moſt frequently Blenſh 
fora Penny ; but i1fno holding be expreſt , it isheld to be Ward ; and there- 
fore, the Cafualities of the Superiority befall to the Superiour , accordingto 
the kind ofthe holding, as in Property ; ſo that being Ward or Blen(h, it fal- 
icthin Non-entry', in the hands of the Superiour , without Declarator, and 
ſo ceaſſeth during that time, even though the conſtituent as Debitor, be Sy. 
periour , though he may be 1yable orange 6 upon any perſonal obliege- 
ment , tor paying thereof; March 23.1631. Somervel contra Somervel, 


Annualrents may be either baſe, or publick by Reſignation or Confirmati- 
on, as tothe requilits to accompliſh it when baſe, itis tully ſhown betore, Tit: 
13. <. Baſelnfeftments. | | 


5. Solikewiſc annualrent falling in Liferent.eſcheat, belongs. to the Supe- 
riour, during the annualrenters Life ; and if it be redeemed , the Profite of 
the Money comes in place thereof, as tolloweth, a parz, from a Wodictr re- 
deemed, which was fallen in Liferent-eſcheat 3 and therefore, the Money 
was ordained to be imployed upon annualrent for the Superiour , during 
the Life of the Wodſetter, June 29. 1661. Tailziefer contra Mecnie andCyn- 
ringhame. 


6. The Exgl;ſþdiſtinguiſh Rentin Rent-Service, Rent-Charge, and Rent- 
Seck ; Ret-ſervice is that which isdue by the reddendo ofan Infettment of pro- 
perty , as a Feu or Blenſh duty ; this is a part of the Infeftment of Property, 
but hath the ſame effe@ by poinding ofthe Ground,as other Annualrents; Rent- 
charge is that which not being by redderdo, yetis{t) Conſtitute , that the An- 
nyalrentermay, brevi mann (| his Terms being paſt ) poind the Ground there. 
fore, we haveno ſuch Annualrent, for we admit of no diſtre\s without publ > 
Authority 3 but all execution muſt proceed by Decrect and Precepr. 


Rent-ſeck is ſo called , as reditus ſiccus , becauſe it 1s dry, having no cet 
wtihout Sentence; ſuch are our Annualrents. 


7. There is adiſtind&tion of Annualrents mentioned, Par. 1551. c.10./in feu 
Annuals, Ground-annuals, and Top-annuals , which Craig thinketh to qua- 
drat with the Ezgl;ſh diſtin&ion of Rents: But the confideration of that AR 
and Ordinance, in relation to the Articles there expreſt , will make it appear, 
that the caſe being there of Tennents within Burgh , the Feu Annual is that 
which 1sdue by the reddendo of the Property, either of the Ground before the 
Houſe was built , or the Ground and Houſe together: 


© Ground-annualsisa diſtin ſeveral annualrent, Conſtitute upon the Ground, 
before the Houſe was built ; and the Top-annualrent is out of the Houle, 
which is the more clear, that when ſuch Tenements were deſtroyed, the Icaſt 
abatement was of the Feu-annual , or Feu-duty ; and therefore, the Propric- 
tar repairing the Tenement, was to pay the Feu-annuals, with abatement ofa 


ſixth part z and the Ground-annual , as being more ancient then rhe ay 
| | annua 


annual, ſuffered an abatement of a fifth part, and the Top-annual of a fourth 
part. 
8. The chiefeffe&t of Annualrents, either by reddends in Property, or ſeve- 
ral Infeftments, is by poinding of the Ground, upon which the Annualrent is 
conſtitute , and that by an ordwnary Acton, whereby the Annualrenter pur: 
ſueth upon Letters toPoind and Appryzeall Goads bi the Ground, , for pay- 
ment of his Annualrent; and alſo for Poinding and Appryzing the Ground; 
right and Property it ſelf. | 


As to the firſt member , the Fgliſh Cuſtom extendeth it to all goods that 
ſhall happen to be upon the Ground at the Term, if they have but lain down 
thereupon, 


And our ancient cuſtomextendeth i to all Goods of the Pofſeſſors , & in- 
zeta &* tata, by them, without retrinching it to what the Tennent is due to 
the Proprietar , Conſtituent of the Annualrent 3 and the Poinding in this caſe 
wag extended to purgea Spuilzie, Navember 21, 1628. Watſin contra Reid. June 
26+ 1628. Laird of E dnem contra Tennents of Ednem, wherethe purſuit wasra- 
ther declaratory tocſtabliſh the purſuers Right, then for preſent Poſleſſion or 
Execution. ' 


But thereafter the Lords have been accuſtomed to interpoſe with Chargers 
upon Decreets of Poinding of the Ground, to reſtrift the ſame in favours of 
Tennents, to their Terms mails from the Statute, 1469. cap. 36. bearing, that 
. theCattel of poor men, Inhabitants Fl the Ground, ſhall not be poinded for the Land- 

lords debt, where the Mail extends not to the avail thereof , and though the AQ 
ſeemeth CorreRory of ar evil Cuſtom , to poind the Tennents Goods for the 
Maſters debt, yet the ſame reaſon, equity,and favour oftheir Ruſticity,craves 
the Extenſion of it to theſe debite funds ; and therefore, it was ſoreltrigted, 
the Tennents producing their Tacks, or offering to depone upon their Rent 
ſummarly , without taking a Term 5 but it was not found requiſite that the 
Annualrenter ſhould either lybel or prove the quantity of the Rent, February 
I4. 1674. Lady Pirfoddels contra the Laird of Pitfoddels and Tennents : In 
which caſe it was found , that if the Tennents the time of the poinding had 
compeared and produced their Tacks, or had offered to make Faith what the 
Rent was , if more had been poinded for, then equivalent to their Rent, it 
would have been a Spuwilzie but they ſhould notonly depone what their 
Rent is, but whatis reſting of it; for the poinding of the Ground , or the 
Brieve of diſtreſs, is only reſtrifted by the Act of Parliament, for remeid of 
that inconvenience,that was ſometime in uſe;zthat where ſums are to be payed 
by the Brieveor Diſtreſs, againſt the Lord owner of the Ground,the Goods and 
Cattel ofpoor men, Inhabitants of the Ground were taken and diſtrenzied for 
the Lords debt, where the Mail extendsnotto the avail ofthe debt 5 and there- 
fore, it is ordained, that the Tennent ſhall not be diitrenzied for the Lords debt 
where the Mail exetnds riot to the avail of the debt 5 further then his 
Terms Mail extends to, And therefore, in fo far as the Tennents Mails are 
reſting, the poinding may proceed : And likewiſe for the current Terms, 
though notyet come - thatis, ifthe Rent be Vitual, payableall at one Term, 
the poinding may proceed for the value of the vicual,according to theRate of 
theVidtual,communibus annis,in the ſeveral places of theCountrey,asmen uſe to 
buy,orWodfer,or by the feirsof that place:Neither cantacks abſolutely ſecurethe 
tenents,if they be poſterior to thelnfeftment ofAnnualrent;in whichcaſe,if they 
Nnnn be 
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be witch the true value of theLand theA nnualramer or others'poinding, py 
debitis fundi, cannot be prejudged by Collufive Tacks, orfuch as are granrg 
with conſiderable diminution of the true worth + So that the poinding ma 
oceed for ohe year or Terms Mail, 'as the Lands are worth the timeof th 
ding. But in this caſe the poinding cannot proteed ſummnarly, till jthe 
cognoſced by Declarator, or ReduHion of the Tacks , which thay frequently 
occur, Termentsbeing oft accuſtorned roſuſpend in Decreets for poinding the 
Ground. Pomding of thEGround was found to take no effet againſt Corng, 
ſtanding upon theGround , having been poinded before by a third party, for 
a Debt, Hope poinding , Paterſon contrg Patrick Adam, 


10. Th poinding ef the Gtound, the Proprietarthe time of the Summonds, 
muſt be called, albeit his Infeftment be baſe, bur not the Superiour, Jamary 
19. 1636. Oliphant contra Oliphant. And 1s ſufficient to call the Wodfetter 
without the Reverſer, February 1.153 1. Gilbert Williamſ5n contra Hendrie C an. 
zinghame. The Tennentsalſo maſtbe called, info far asconcerns their Goods, 
but the preſent Heretors, and Tennents being onee Diſcerned, the Decreet 
will be effefual againſt all fingular Succefſors, and ſubſequent Teanents with- 
out a new Decreet of Transferrence, Hope, poinding of the Ground, Forre 
contra Tennents. November 21.1628, Watſon comvra Reid. June 26, 1664, 
Adamſon contra Lord Balmerino. But poinding of the Ground upon Annual- 
rents may. proceed fummarly , without declaring the Right 1n a peticorie 
Jodgeinicnt,though the Annualrenter hath notbeen in poſlcſhion for ſeven years 
and a poſterior Anhwalrenterin poſſefiion ſevenyears, was not found preferable, 
becanſe Arinualrents being debita mw have neither prejudice nor protite by 
Poffeſſion, 'as in a paſſtFory Jadgement , which 'is only competent upon Ty- 
Fftmentsof Property or Tacks , , wv 9. 1668; old Lady Clerkinglouncon- 
trz Clerkgrigfouz and the young Lady. | | 


And a.poinding of the groand may proceed againſt theappearand Heir,with- 
gut a Charge'to enter Heir, Jarwary'2. 1667. Oliphant contra Hamiltoun, 


| 11, As to the Ground-right and Property of the Land, Appryzing upon 
Tnfeftment of Annualrent is not only effectual againſt the Proprietar, but a- 
gainſt any other Appryein for perfonal debt, and. fnfcfrment thereuponybe- 
ng after the Original Tnfeftment of 'the Annuatrent's though before the ap- | 
ryzing thereon, Hope, poinding and appryzing,. Tennents' of Clunie contra 
arachtrie , Slowand and Glendoning. Andit is the fingularity of this Right, 
that the Tifftment of Annualrent being ance Eftabliſhed, appryzing thereup- 
on will be preferred*to all intervecning Rights ang Diligences, even though 
they proceed upon poſterior Infeftments and Annualrens. And though by 
the late A@ of Parhament , Appryzings within year and day , come 79 peri 
24s, thereis an expxeſs exception of Annualrents; and therefore, an appryz- 
ing proceeding upott- a, perſonal Obliegement andRequiſition, both for Prin- 
cipal and Annual, and within year'and day of other appryzings, the Appryz- 
er was aſlozycd to paſs from his appryzing, asto the Annualrents pxior tothe 


- 
? : 


' Appryzing 3 and theſe were preferred to all the appryzings, arid his appryz- 


ing was brovght;in, p4r7 p4ſſu, for the'Principal {ſum and An:malrents after-the 


| appryzing, Decehiber 22.1571. Campbel cortra Yea, an Inſft- 


fnerit of Annualrent being 'berwixt the firſt effe Rual appryzing , and ihe ſyb- 
ſequent appryzings within year and day , was brotight in , part paſſ# , with 
theſe appryzugs , as tothe whole right , as being in a matter dubwus, upon 
a'new'Statiite, the Antualrentcr havitg refted thereupon, ' and not having ap- 


rryzed 


Anunal ents, £1 Ro « 3J 


z&d for bisprinci ipal fumz which if he bad done, he wauld _ hgve 
Fein, gas pal 7: on 6.1673; Brown of Qelſionn contra Edward cles. 


Thervis a caſe propoſed by Sir Thowas Hope, vix, If ane having Rightta 
forme years of an Annualrent by. Lifercat , er; otterways ſhould _—_ for 
thele years, and that appryzing expyre, whether that appryzing expired will 
carry the _— of Property , not. only from him who congizute the Annual- 
rene, bur the Fiar of the Angualrent himſelf, fo that'the Infeftment of 
ahnualrent ſhould become cxtin@, which ſtems to bercfolvad affirmatively, be: 
cauſe ofthe nature of the _— for the Infeftment of annualrent, being jas 
fed ignobilins, becomes extinct , iftheannualrenter thereupon do appeyze the 

, and be [nfeft ; and therefore , whoever appryzeth for years'ef 
the annualrent,the Infeftment thereof, unleſs it be raken away by ftfaQgion,os 
redemption, extinguiſheth the Inteftment of annualrent, without diſffindtiony 
whether the appryzing be led tor any years belonging tothe Fiar, Lifcrenter, 
or any other - and whereas the difficulty ſcems-to be, that the Liferenter can- 
not prejudge the Fiar oftheannualrent, or appryze more from the Fiar ofthe 
Land than he had ; It is anſwered, the Fiar needs not be prejudged , bacauſe 
he hatha virtual Reverſion, and might thereby redeem from the Annyalren- 
ter and take the Liferenters Right : Neither doth the appryzing exclude the 
annualrentit ſelf, as royears poſterior , by the Tenor of the appryzing, but 
by the nature of the right conſtitute to that very end, that an Appriſing for 
any years of the Annualrent 1sdrawn back «d ſua cauſam, vis, The original 

nt of the Annualrent 3 and ſo excludes all poſterjor Infeftments: 

and thereforeextinguiſheth not only theſe,but even the Infeftment of Anaugl- 
rent it {elf ceaſeth,by acceſſion of the property, wt jyris nobiliorjs ; but if. the 
Fiar of the Annualrent were negleGive in ſo dubious a calc, it is like the Logds 
would repone him, ſatisfying the Liferenter. In the caſe of ition, the 
of 


Infc&ment of Annualrent it ſelf will be preferred to the poſterior Rights, 
though no Appriſing followed , _ 29. 1635, Sir James Hameiltour 
Brownkill contra Wilſon. Infeftments of Annualrents have the peiviledgeand 
preference, though they be made uſe of by way.of competitzon, without Ap- 

n: Yea, though requiſition was. made, ang an ing led 
upon the Sum whereunto the Annualrent wasaccelſory, yet jt was found, the 
Appriſer might, pro loco & texpore, paſs from that Apprifing, and upon the An- 
elif fo perfirrnd, Jennary 34 1663. Robert Graham contra Jokes 


[Roſe 


12. But as toapprifing of Moveables or Rents , the Lords uſe in competi- 
tions to give ſo much time to the firſt Annualrenter , and fo to the reſt after 
each term, that they only may poind ; and ſo they decerned the firſt Annual- 
renter to poind within twenty dayes of each term, and the ſecond within 
the next twenty dayes, Feb. 15. 1662. Ladies Mowfwall elder and younger, 
zompeting. The like allowing the firſt Annualrenter fourty dayes after each 
term, Jady 26. 1662. Sir Job» Aiton contra Adaw Wat. But as to the 
prifing of the Property , the firſt Annualrenter may appriſe when he pleaſ: 
eh, and then is -preferable to all others 3 but» the regulating of the 
poinding of Moveables is in favour of the poor Labourers. The like, 
June 26. 1662. Adamſon contra Lord Balmerino, where it was found that the 
Annualrenter might affe& any part of the ground iz ſolidum , albeit now be- 
longing to ſeveral Heretors 3 but ſo, as the Heretor of the ground affected, 
behoved to have Aſiignation to the Decreet for obtaining relief. 
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13. Anriudltents long ago-iad no <ffe@bar poindiing af: the ground, and: 


could: not comein to hinder Arreſters of the Quries for-the Proprietzidebe, 
March 24. 1626.Gray contra Graham ;, but thereafter were ordained to be 
afufficientTitle againſt all intzamtttors with the Duties perſonally, wreb x5, 
163 7: Richard'Gmbrie contri Etrl of Galloway. Annualrents were found 
lyableto publick- Burdens,' proportional with: the fuperplus Rent belonging 


to the Fiar, June!29;'1675; David Bruce contra James Bruce, This:annuals 


rent was not forſecurity oF 'a'Stock. The like was found of a Liferent An- 
nualrent, June 18. 1663, Margaret Fleming contra James Gillis, __ 


2x4. Annualrents,as to bypones; are moveable and ſo arreſtable,and belong 
to'Executors, December 1 5- 1630. Ogikne contra Ogilure c Yet it will-be more 
competent and fatttable wake it perſonally againſt intrometters with the 
Rents, or Poſleflors, ther by a real Afton of poinding. the ground; / Annual- 
rents-are ſuppreſt'by Wodfet of -the Land, or other more.noble Right in the 
perfon of the 'Annualrenters:unleſs that Right were evicted. 


; 15.A0 Infeftment of Annualrent redeemable, was found extin& by aRenuns 
ciation regiſtrat in'the Regiſter of Reverhions, and that againſt a ſingular Sue 
ceſlor, though there was no- relignation of 'the Annualrent, Janxary 7. 1690, 
John Mcclellan contra Maſhet. An annualrent was alſo found extin&, by the 
ammalrenters intrometting with the Rents of the Lands, out of which the 
'Arinualrent was payable equivalent to the principal-Sum, for ſecurity where- 
-of the annualrent was ccnſtitute 3 which intromiftion was found: probable 
by witneſſes, though it was filver-rent, Feb. 4. 1671. Wiſhart contre tlizabeth 
Arthur. Ard therefore, firignlar Succetiors ſucceeding in annualrents; either 
by voluntary Diſpoſition, or by Appriſing or Adjudication, cannot be ſecure 
by inſpection of Regiſters, as they may be tor Landsz but they run the he- 
zard' of ſatisfattion of the-principal Sum for which the Annualrent is grant 
&};*wherewith it falls in-conſequence : For , no provident man will buy an 
annualrent given for ſecurity of a principal Sum , bur cither upon neceſlity, 
for ſatigfying'a prior debt, 'or- upon great advantage 3 in both which caſes, 
the ſhould take bis hazard, Scire debet cums quo contrabit , as all Purchaſers of 
perſonal Rights muſt do. Mort | | 


+ Penſions reſemble Annualrents, or the-fenda ex camerg or ex cavena, men- 
tioned by the Feudiſts; for thereby, a yearly Rent is conſtitute to be payed 
out of the Conſtituents Lands, generally or particularly: Yet theſe Penſions, 
Not having Infeftment, have but the-nature'of Aſſignations, and ſo are not 
valid againſt ſingular Succeſlors. wn! 2; 2 


x6. Except only Ecclefiaſtick Penſions, conſtitute by Prelates, which are 
valid againſt their Succeſſors in Office, ' but not unleſs they be cloathed with 
Poſſeſſion orDecreets conform, in the Conſtituents life, Par:1592.cep.137.And 
fo'a Penſion granted by-a Biſhop with power to aſhign, was. found valid to 
the Aſſigney, after the firſt Penſioners death, againſt the ſucceeding Biſhop, 
and to be no dilapidation;- July 21. 1625. Miniſter of Kirkl;ſtown contra Pa- 
grick Whitel:w;, yea, though the Penſion bore a power to aſſign etiam: an arti- 
calo mortis, December 17. 1528. (halmers contra Craigievar : Bit in this cale, 
the Fenſioner granting Aſſignation , reſerving his own Lite-rent; or to take 
effeA'after his death , whereby both might at once have intereſt thercin, the 
A ſſignation was found null by exception ,/ though: having Decrect conform, 
and thirty years poſſeſſion. - The like Hope , Afignation, Abernethie "= 
| Lady 
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Lady Drumlanerk, But now , by the A& of Par. 1606, cap. 3. Archbiſhops 
and Biſhops are diſabled to grant Penſions to affe& their Benefices, further 
then themſelves have right to the Benefice, but do not prejudge their Succet- 
ſors in Othce. Yet Penſions granted by beneficed perſons, are not only due 
during their life, but out of their annat after their death, February 28. 1628, 
Bairns of the Bilhop of Galloway contra Andrew Conper. | 


17. Penſions granted by ſecular perſons, though they contain Aſhignations 
to the duties of the Lands ſpecially,and have D-creet conform, were found jn- 
effeCual againſt fingular Succeſlors in the Land, Julyg. 1629. Urquhart contra 
the Earl of Caithnejs, December 11. 1662. Andrew Clappertoun contra Laird of 
Ednem ; neither againſt the Lady Tercer of the Cunſtiuent, March 27. 1634. 
Counteſs of Dumfcrmling contra Earl of Dumjermling, 


A Decreet conform being obtained againſt the granter of a Penſion, his 
Tenants and Chamberlains,is cttcual againſt ſublequent Cham'verlains, wath- 
out new Decreet or Transtcrence, yet mult be transerred againſt the Conl(ti- 
tuents Heir and his Chamberlain,thougl-1t would be valid, being an Eccleſia- 
ſtick Penſion, againſt his Succetior, December 7. 1630. Earl of Carrif contra 
Duke of Lennox, Spotſ. hic, Alexander Weyms conrra Chamberlain of the Duke 
of Lennox. 


A Penſion, bearing for love and ſpecial ſervice*done and to be done, was found 
effeual,though the Penſioner removed and did not that ſervice, his removal 
being neceſſary by tranſportation , March 25. 1629. Door Strang contra 
Lord Couper. The like of a Penſion granted to an Advocat , for ſervices 
done and to be done, which was found valid during his life, though he left 
Pleading, December 3. 1662. Mr. John Alexander contra Mr. Roderick Mcleod. 
The like of a Penſion, for ſervice done and to be done,though the ſervice was 
not done when not required : nor was it excluded by the Penſioners purſu- 
ing Proceſſes at his own inſtance againſt the Conſtituent ; upon a probable 
ground,though the Conſtituent was atloiled, June 26. 1678. Mr. WilliamWeir 
Advocat contra the Earl of Callendar. 


18, Penſions granted by the King are declared not arreſtable in the The- 
faurers hands by A& of Sederunt, Juxe 11. 1613. The reaſon thereof muſt 
be, becauſe ſuch are ordinarly alimentary, and alwayes for the Kings ſpecial 
ſervice, which would be impeded,by hindering payment of the Penhon; 
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x. Servitudes perſonal by the Roman not efſeFual againſt ſingular ſuc- 
Law. ceſſors. 

2, Servitudes perſonal by our Cuitom. 7, The effett of Aſſignations to Life- 

3. Clauſes of Conqueſt , of Liferent, rents. | 
or fee of Lands acquired du- 8, Liferents are not prejudged by Tacks 
ring marriages, how far ex- or other deeds of the Friar being 
tended. poSterior. 

a. AlI Liferents muſt beſalva reiſub- 9g, What Terms do belong to Liferen- 
ſtantia. ters, 


5. Liferenters areburdened withali- 10. ConjunTſees, 
ment of Heirs. 11. Liferenters by Conjur@fee have all 
6. Liferents without Infeftment arc the Caſualities of Superiority. 


10. Terce- 


Liferents, © 337 


T*————_— _.__— —— 


17. Exceptions againitTerces, 


12, Teree. 

13. Services of Terces. | 18. Burdens of Teyces. 

14. Kenning to Terces. 19, Liferentsby the conrteſie of Scoz.. 
15. The effe@ of Terces, land. 

16. The extent of lerces, 20. Publickburdens, 


TROM the Feudal Rights of Property, 
| we procecd to Servitudes, burdening the 
(a1 e; thefe are either perſonal or real : 
Perſonal Servitudesare, whereby the pro- 
perty of one 15 fubſervient tothe perfon of 
another: Real Servitude 1s , whereby a 
Tenement is ſubſervientroanother Tene- 
ment, and to perſons ; But as, and while 
they have Right to the Tenement Domi- 
nant, as Thirleage, Paſturage, Ways, Paſ- 
fages, &c. and the like, 


Servitudes perſonal for term of Life, 
| are therefore called Liferents, Servitudes 
for an indefinite time are ſuch, which either may oruſes tobe Conftitute for 
a longer or ſhorter time, ſuch are Penſions Eccleſiaſtick, Rentals and Tacks, 
which, though they be in their nature but perſonal Rights: Yet by Statute or, 
Cuſtom, they have the effec of real Rights, of which hereafter. Teinds alfo 
muſt come 1n as Servitudes, though they are accounted a diſtint Right, 


I. The Roman Law divideth perſonal Servitudes into Uſufrat, Ute, 
| and Habitation, Ulſufrutt is the power of diſpoſal of the uſe and fruits, 
laving the Subſtance ofthe thing, which if it be reſtrained to theſeperſons, and 
their proper uſe, without making profite , or difponing to others it is called 
the uſe 3 and becauſe of ſome fpecialConfideration in the Lav of that uſe of 
Houſes, Habitation 1s a diftinQ Servitude from other uſes. 


'2: AllServitudes with us come under ſome of the kinds before named. Per- 
ſonal Servitudes are either conſtitute by the deeds of men , or by the Law, 
which provideth a competent portion to either of the ſurviving Spouſes out of 
the Lands and Tenements of the other during the Survivers Life ; as if the Wie 
lurvive, ſhe bath the third of her Huſbands Tenements : and if the Huſband 
ſurvive, he hath the Liferent ofthe Wites whole Tenements , and that proviſe- 
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one legis alone. Butother Liferents conſtitute for ſurviving Spoules, or other- 
ways are proviſtone hominis : So may the Terce or Liferent by Courtchie be 
provided, and ſome things altered from the courſe of Law ; but oftner Life. 
reats are conſtitute by Conjun&fee , and moſt ordinarly. otherways., which 
therefore retain the common name of Lifercntsappropriat thereto, and diſtin& 
from Conjundtfecs, 


3. Liferents are ſometimes provided particularly, and ſometimes generally 
for the whole , or ſuch a ſhare of the Conqueſt , during tne Marriage, which 
though not fulfilled by the Huſband in his Life , is cff-ual againſt his Heirs, 
and is not accounted a fraudulent proviſion, though it be the whuic Conqueſt, 
even amongſt Merchants, yea it was found effectual tor recovering the rents of 
the Conquelt Lands without Infeftment, againſt the Huſbands Heir, 10 the 
calc of the Relit of Johnſtoun Merchant 1n Claoow. 

And where a Huſband purchaſed Lands in favours of his eldeſt Son , being 
. then an Infant, and not tro himſelf, yet his Relict was found to have Right to 
her Liferegt thereof, as being a fraudulent deed in prejudice of the obliege- 
ment of Conqueſt, july 3. 1627. Countels. of Dumfermling contra the Earl of 
Aft hes Son. But theſe proviſions of Co::queſt do not hinder the 


Huſband acquirer to denude himſelf without Fraud , torany onerous or juſt 
cauſe , as ſelling for a price, ordiſponing to Children , whether it be the ap. 
pearand Heir by ordinary Terms of Contracts of Marriage, to younger Chil- 
dren, or to Wives of fublequent Marriages, Jane 16. 1676. K atharin Mitckel 
contrathe Children of Thomas Litlejoby. And ſuch a Clauſe being of all ſugs 
acquired during a ſecond Marriage, was found to annul an univerſal Legacie 
to the eldeſt Son of the firſt Marriage, but not to annul competent proviſions 


tothe Bairnsofrhe firſt Marriage, June 19.1677. Murrays contra Murrays, The 
like, January 3. 1679. Mr. Alexander Gibſon contra Elizabeth Thomſon, Yea, 
a Clauſe providing thepreſent Stock and all the Conqueſt to tht Bairns ofthe 
Marriage ; whilks failing , the one half to the mans Heirs, the other ro the 
wifes Heirs, was found to make the man Fiar,and not to hinder him to provide 
his whole means, which were very great to his Bairnsof a{ubſequent Marriage, 
there being no Bairns ſurviving of the former marriage, December 1. ahd 21, 
1680. Alexander Anderſon contra Andrew Bruce, But as t6 ſuch Clauſes, 
Conqueſt is only underſtood where the Huſband acquired more then he 
had the time of the Clauſe, but not when he ſold ſome Lands and acquired 
others of no greater value, June 27. 1676. Earl of Dumfermling contra Earl of 
Callender : yeaa Clauſe of Conqueſt in a Wifes ContraRot Marriage, who was 
otherways ſufficiently provided , was found to be with the burden ofthe An- 
nualrent of aſum , which the Huſband declared under his hand to be a part of 
the price of the Lands acquired, remaining dueto theſeller, Decem. 20. 1665; 
Lady Kilbocho contra Laird of Kilbocho. 


4. This is common to all kinds of Liferents, and involved in the nature 
thereof, that they muſt be ſaloa rei ſubitantia , which by Statute is eſpecially 
extended to Conjun&frs and Liferenters, that they muſt becountable, and 
find ſurety not to waſt or deſtroy the Biggings, Orchards, Woods, Stanks, 
Parks, Meadows or Dovecoats, but that they hold them in ſuch like kind, as 
they reccive them, Par. 1491. cap. 25. which is conſirmedand declared topro- 
ceed upon twenty one days by Sheriffs, Bailies of Burghs or Regalities, under 
pain of Confiſcation of the Liferent-right to the Kings uſe , Parliament 1535: 
cap. 14. And though the Narrative ofthe Statute expreſleth Conjundtars and 


Liferenters, giving Caution as being moſt ordinary by proviſion ofmen; We 
the 
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the Statutory part is general.at leaſt may be extended to Terces and Liferents 
by the Courteſte. So a Liferenter was Charged Summarly touphold the 7c:1c- 
ment Liferented, and to leave it in as caſe as ſhe found it, without pre- 
cognition , how it was the time of her Entry, WHarch 28, 1626, George Fouls 
contra Iſobel Allan, By A of Parl. 1594- cap. 226. Anent ruinous Tenements 
within Burgh, which being cognoſced by anIn _ tO be ruinous, as hecome 
or which may become within a ſhort time uninhabitable, the ſame muſt be re- 
paired, by- the Literenter or the Fiar may enter in Polſlcifion , haling 
Caution within the Burgh to pay the Liferenter the Mail thereof, asthe ſamine 
gaveor might givetherime of the precognition 3 but this AR iwas not found to 
derogat from the former As, nor that Precognition was requiſit before 
finding Caution, exccpt in Tenements within Burgh, decayed betore the Life- 
renters entry, as was found in the foreſaid caſe, George Foulrs contra Tiovel Allan, 
Neither wasthe Liferenter trecd from Caution upon her offer to quite the Foul 
ſeſſion to the Heretor for paying of the Rent , the Tenement not veing ruin- 
ous at her Entry. 


5. It is alſo common to Liferents and Conjundtices, that the Likrent-right 
is lyable with the Superiour of Ward-landsor his Donatar, for an Aliment to 
the Heir, tobe modificd by the Lords proportionally according to the quanti- 
ty ofthe Land in Ward and Literent , by the ſaid Statute 1491. cap, 23. Vide 

Tit. Heirs $. 3. ; 


6. Liferents are either Conſtitute by way of Reſervation , in Infeft- 
ments of Property, or otherways by a ſeveral Infeftment , but i cannot be- 
come a real Right, and be effeRual againſt fingular Succeſlours, without In- 
feftmentz though moſt Servitudes may be Conltitute by Diſpoſition and Poſ. 
ſcſlion. | 


7. Yea,though Liferents being Conſtitute by Infeftment, may be conveyed 
by Afſignation, becauſe there can be no ſubaltern or renewed Infeftment of a 
Liferent, which isonly perſonal to the Liferenter , and the Right is incoanmu- 
nicable , yet the Pruits and Profits ariſing thence are communicabie and 


aſſignable. 


- 8.It is alſo common to Liferents , that nothing done after their Infeft. 
ment , by the Conſtituent or his ſingular Succeſſor, can prejudge the Life- 
renter: And ſo an Appryzer trom the Huſband was found lyable to the Life- 
renter, for the true worth of the Liferent-lands, and not according as heſet 
them, chough' they were never ſet before , except the Appryzer had ſet the 
Lands wholly, or near to the worth, March 9. 1631. Lady Huttonhall contra 
Lairds of Moriftoun and Touch. 

9. A LiferentersExecutors was found to have right to the Mertimas Term, 
though the Liferenter died upon the Mertimas day 1n the afternoon, Febru 
I6, 1642. Executors of the Lady Bruntoun contra Heir of the Biſhop of Glaſ- 
gow. And they have right to the wholeCropt and Profite of the Land labour- 
edand ſown bythemſelves, or which was in Manſing and notſet to Tenents, 
though the Liferenter died before Mertimas, December 14. 1621. Williane Mc- 
math contra James Nisbit. A Literenters Executors was found to haveright to 
the whole years Rent of a Miln Liferented by her, ſhe having ſurvived Mar« 
timas, and that Miln Rents were not due , de die in diem, but as Land-rents, 
Not as houſe mails, though the conventional Terms ofthe Miln Rent was after 
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Martimas, viz. one Term at Candlemeſs after the Separarion, and the other 
at Whitfonday thereafter , July 20. 1671. Guthry contre Laird of Mckerſtoun, 
But a Liferenter Infeft in an Annualrent of Vittual provided to be payed 
yearly betwiztZzle and Candlemeſs, her Huſband having died after Marti. 
mas and before Candlemeſs, ſhe was found to haveno ſhare of her Annualrent 
for that Cropt, Jamrary 12.1681. KatharineTrotter Lady Craiglieth contra Roch- 


head Eady Preſtoungrange. 


10. A Conjunafee or ConjunR-infeftment , 15 that which 1s granted tg 
more perſons joyntly 3 which it it be provided to them and their Heirs fimply, 
it maketh them and their Heirs to have equal right, pro indiviſo, and they are 
all equally Fiars , and after the death of any of them , their Portions belong 
totheir Heirs ; but the Literent of the Deceaſling accreſleth not to theSuryiy- 
ers; but when Conjund-infeftments are provided to Huſbands and Wives, the 
longeſt liver of them twoand their Heirs : There the Law preſumes, that the 
Heirs are the mans Heirs ; and by that Interpretation , the wite by the Con- 
jundfee is but Liferenter z and generally Hcirs of man and wife 1a all things 
except Moveable Rights , are ever underſtood to be the mans Helrs , propter 
eminentiam maſculizi ſexus ;, ſo was it found in an Afsignation to a Reverſion, 
granted to a man and his wife and their Heirs, that thereby the mans Heirs (firſt 
theſe of the Marriage , and next his other Heirs whatſomever ) were under- 
food, Hope Huſband and Wife, Walter Colleſtoun contra Pitfoddels: Yetthough 
this be preſumzptio juris , it admits co:itrary more pregnant evidences, asa Re- 
verſion granted toamanand wife and their Heirs, found to Conttitute the wite 
Fiar, becauſe ſhe was Heretrix ofthe Wodſet Lands, Hope Liferent, Kincaid 
contra Menzies of Pitfoddels. 


Bur to prevent this queſtion, the proviſion ordinarly is tothe longeſt liver of 
them two and their Heirs, whilks failing,to ſuch particularHeirs expreſt;whereby 
theſe are commonly eſteemedFiars,wnhoſeHeirs whatſomever are hibekute.Ant 
yeta fum provided to a man and hisWife,and theHeirs betwixt them, whilksfail- 
ing.to divide betwixt the man and wifesHeirs,wasfound not to Conſtitute the 
wite Fiar ofthe half, butonly Liferenter ; andthe wites Heirs of line to be Heirs 
of proviſion to the man, and that theſum wasDiſpoſeable by him, and Arreſt- 
able by his Creditors, January 29. 1639. Graham contra Parkand Gerdon, So 
ſtrongisthis preſumption, that thereisno more meaned to be granted to Wives, 
but their Liferent-right and noparrt of the Fee, unleſs rhe proviſion bear expreſ- 
Ly , «power tothe wife to Diſpone, and if it be adjeQed at any time, during her 
iife, theFee will remain in the man, and that power 1n the wife will rather be 

-anderſtood as a Faculty, hketo the power given to Commithonersto Diſpone 
Lands , then an AR of Property, unleſs that the proviſion bear, a power to the 
wife and her Heirs to Diſpone; but a Conjundtce totuture Spouſes of Conqueſt, 
durmg the Marriage, in theſe Terms, The one half thereof to be diſponed upon as 
the Wife ſhall think fit, being na minut of Contra, expreſiing no Heirs, but be- 
ing a ſhort draught , the Lady being of grear quality, having about 220co. 
Merks yearly in Liferent, behide Money and Moveables ; and the Huſband be- 
inga Noblemans Son, having gained an Eſtate of 7000. Merks yearly, in the 
Ware which hehad left; the Clauſe was found tobe underſtood, and extend- 
ed fo , as to make both future Spouſes equal Fiars, ſeeing the Conqueſt was 
mainly to arife out of the wites Lifcrent, June 27. 1676. Earl of Dumfermling 
contra Earl of Callender. 


It 
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_. If a GonjunQ-infeftment be granted to two or more, the longeſt liver of 
them; and-expreſs nq Heirs, but a literent to them all, the ſame accreſleth to 
the Survivers ; or it it be a Right of Lands or Annualrents to a'man and his 
Wife, the lorigeſt liver of them two, -and to their Son named and his Heirs; 
the man and his wife are both liferenters, and —_ i; Fiar only, unleſsthe 
right be for ſecurity of Sums of money, ard therPthe perſon named is but as 
Heir ſubſticute, the Father is F1ar, even though the Son were infeft with'the 
Father and Mother, Fannary 14. 1663. 1homas Bog contra Sir Thomas Nicol- 


fon, Fuly 23: 1675. Moor of Aniftonn, contra Laird of Lamingtonn. 


11. The main difference betwixt Conjuna-fees and other Life-rents,is thit 
the Conjund-fiar, though by interpretation Liferenter only, and fo may not 
alienat or waſte ; yet by the nature of the right and cuſtom, they have the 
benefit of all Caſualities: befalliug during their like , and may diſpoſe there- 
of; which will not only: be effeGual during their life , but ſimply for that 
individual cainality, So Conjun&-frars may receive and enter the Heirs of 
Vatlals, and have the benefit of their Ward, Non-entry, Lifcrent<<ſcheat, and 
may grant Giits thereof eſtcfually,even as to the time after their death. So 
allo a Conju'ct-far, infeftt with her Husband in Lands cam Sylvis, was found 
thercby to have right to make uſe of the Woods for her and her Tennants 
uſe, January 10. 1610. Hunter and others contra Relict of Gadgirth, Vide 
Title 13. 9 41. 


Liferenters have not theſe Caſualities of Superiority 3 yet a Baron having 
diſponed his Barony, reſerving his Liferent, wgs thereby found to: have right 
to receive the Heirs of his Vaſlals,but not fingular Succeſſors, lanwary 11. 1612. 
Crawfurd contra Laird of Glaſpen. And there is reaſon, that the Far diſpon- 
ing with reſervation to himſelf, whereby his own Infeftment ſtands pro tame, 
ſhould have greater power then a Liferent apart or by reſervation, not being 
before infeft, conjundtfees _ publick, as ordinarly they are;and 
as to the Superiour,the Fee is tu}l, and the caſualities of Ward and No 
excluded : yet the tie may enter to the Property,and compel the Superiour 
to receive him. 


12, Terce is the third of the Tenements.in which the Husband died infeft, 
% of Fee provided to his Wite ſurviving by Law or Cuftom, though therebe 
no proviſion or pation far that purpoſe. The __ hereof, as hath been 
ſhown before amonglit the intereſt of Marriage, is from that obligation upon 
the Husband to provide for his Wite 3 which therefore pofirive Law hath 
determined to a third of his Moveables, if there be Children in the Family, 
and if there be none, toa half: but in either caſe, ſhe hath a third of his Te- 
nemerts. And though as Craig obſerveth, by our ancient cuſtom, Terce ex- 
tended only to a third of the Tenements a Husband had the time of the 
Marriage ; yet ſince, it extends to a third of thoſe he ſtands infeft in as of 
fee the time of his death 3 and fo, when he is denuded before his death, the 
Terce is excluded. Yea, a baſe Infeftment without poſſeſſion, granted by a 
Husband to his Creditor, was found to exclude his Wife from a Terce of that 
Land, Famnary 27. 1669. Bell of Belford contra Lady Ratherford, This pro- 
viſion of Law is more equitable and proportionable, then ordinarly are their 
proviſion by Contrat of the Hekens who being carried with affection, doth 
oft-times provide his Wife to the prejudice of their Children , and ruine of 
their Eſtate, which this Terce keepeth alwayes proportionable, and maketh 
the Wiſe ſharer of the Induſtry and Fortune of the man, and therefore more 
Pppp 3 Care- 
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careful over it 3- and upon the contrary , giving out but ſmall Proviſions to 
their Wives at-their Marriage,when oft-tumes they do but begin to have Eſtates! 
which they-increaſe not according to the increaſe of their Fortune'; but the 
Law doth more fitly urder:the Wifes Proviſion to be increaſed or decreaſed, 
according to the mo—— the man. 7 | J 


13, The Terce taketh place ordinarly , where'the Husband died infeft/as 
of Fee; and it hathno efte& ;*till the Widow take Brieves out of the Chan: 
celery, directed to Sheriffs or Bailics t0-ca}l an Inqueſt of fifteen Tworn men; 
and thereby to ſerve the Brieve; which hath two Heads,the one, 1 hat the bearer 
was lawful wife tothe defund;; the other; that he died in fee of ſuch Tenemnts. This 
is-a -pleadable: Brieve , and hath no retour 3 but 'Service alone is ſufficient 
enough to give the Wife interelt that other Liferenters have. - It was-ſpecial- 
ly ſtatute,. That where the Marriage was:not queſtioned in the Husbands life, 
and the Widow was holden and repute his lawful Wife in his Time ; no &x- 
ception 1n. the contrary ſhall be ſuſtained in the ſeryice of-the:Brieve, but ſhe 
{hall be ſerved and injoy: the Terce,; till it be declared in a petitory judge- 
ment, That ſhe was not lawtul Wite , -Par. 1503. cap. 77. TL 


.:.-I4. The Brieve being thus ſerved, the Sheriff or Bailiff muſt-alſo, if it be 
demanded, ken the Reli& to her Terce,''which 1s ordinarly done by the 
Sun or the Shade; That is, whether the diviſion ſhall begin at the eaſt or the 
welt, and ſo the diviſion of the Tenements proceed by Aikers, two betalling 
to;the Heir, and one tothe Relit , wherein there ought to be Marches (ct, 
and.Inſtruments'taken thereupon, which is as a Seafine; but'this diviſion be- 
Ing moſt inconvenient,except the whole intereſt were uſed to: be ſet in Aiker- 
dale, 1t 1s: not excluſive of: other diviffons by the worth of the Lands or the 
Rent, ſo many Rooms being deſigned for the Tercer., the reſt remaining for 
the Far. :This way of kenning would be valid, and much better; but it is 
Not neceſſary to divide , -at ſerving the Brieve, to-conſtitute the-Terce ; for 
the Service giveth ſufficient Title to the third: of the Mails arid Duties of 
every Room, March 5.1632. Relick of Veatch of Dawick contra - | 


15. But that thereby ſhe cannot remove poſleſſors is, becauſe ſhe brooketh 
the Terce pro indiviſo with the Heir, tall 1t be be kenned, or otherwayes di- 
yided ; and the Terce being ſerved , gives right not only to the years theres 
after, but preceeding, fnce the Husbands death , Noverrber 20. 1624. Ten- 
Nants :covtra Crawford and Flemming : and ſo the Tercer may purſue the He- 
retor or other; intromettor, for: all by-gones of the third of the Duty, not as 
they were' at the 'Husbands.death ,. but as they were bettered by the far, 
Feb. 13. 1628. Counteſs: of Dumfermling contra Earl of Dumfermling , and 
that without dedugion.of FaRor-fee, £Herch 27. 1634. inter eoſdewst. The 
Tercer being ſerved, hath intereſt to purſue for Commiſſion to cognoſce pa- 
{turage Lands what Soums.they may hold, that ſhe may have the third Soum, 
or <lſc to divide, Fariary 18. 1625S, contra Mackenzie, 


-, The divifion of the Terce from the two thirds, may be in the moſt conve- 
nient way,wherein all Dwelling-houſes, or Kilns and Barns, and other Houſes 
for ſervice, will come 1n as they may be moſt conveniently drvided. This 1s 
themoſt ordinary way of Terces by Service, as ſaid is, when the Husband died 
infett in Fee, 


16, Terce takes place, not only in Lands, but alſo in Annualrents, m_—_ 
the 
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the Husband died infeft as of Fee, Nevemb. go, 1627, Tennants of Beſthouſes 
contra Hepbwrn 3 but not to the Terce of Annualrents of Bands, whereupon 
no Inteftmen: followed, June 24. 1663. Elizabeth Scrimzeour contra Marrays. 
It is alſo extended to Infeftments of Teinds, Feb, 13. 1628, Countels of Dum- 
fermling contra Earl of Damfermling: But it isnot extended to Tenements or 
Lands within Burgh or holden Burgage 3 neither to Superiority or Feu-dutics, 
or other Caſualities thereof; nor 4, Jn ibidem; neither to Patronage or 
Advocation of Kirks; neither doth Terce extend to Reverſions. 


If the Fiar, whoſe Land is lyable to a Terce,die, and his Wife have right to 
another Terce, which is caJled the leffer Terce, though the Husband died infeft 
as of Fee of the whole Tenement, ſhe hath not a third of the whole, bur a 
third of theſe two thirds, which were unaffeted with the greater Terce, till 
the former Tercers death,Craig, lib. 2. diegeſ. 22. ans 2 two calcs, in which 
the Reli& will have a Terce , though the Husband died not infeft as of Fee; 
The firſt is, if the Husband infeft his appearand Heir in his Eſtate, if there 
be no Liferent provided to his wife by a Contra@; in that caſe, the Reli& 
will have a Terce, which is moſt juſt, albeit it will not proceed ſfi:mmarly by a 
Brieve , which bears only warrand for a Terce of the Tenements in which 
the Husband died infeft as of Fee: But it may proceed by ReduQion or 
Declarator, and would not only have effect againſt the appearand Heir, but 
againſt any gratuitous Diſpoſition, reſerving the Husbands own Liferent; for 
fuch deeds would be found fraudulent, and contrary to the nature of the ob- 
ligation of Husbands to provide their Wives , unleſs there remained Tene- 
ments, out of which a ncdaeble Terce might remain to the ReliR, according 
to her quality. The other caſe is, when a Father , by his Sons Contra of 
Marriage, is oblieged to infeft his Son in Fee in certain Lands; if the Sons Re- 
li be no otherwayes provided,ſhe may claim a Texce of theſe Lands, though 
the Fatherdid not bod wah his obliegement, which may be conſtrued as frau- 
dulent and in her prejudice. 


17. Terce is excluded by all wayes whereby the Marriage was diffolved, 
upon adultery or deſcrtion ; or by the death of either » within year 
and day without Children, or may be found null,of which formerly 
Conjugal Interefts, Tzt. 4. And is, by whatſoever way the Husbgnd is ſe 
frande diveſted, the Terce is exchuded : as by a Crime inferring Forefa 
or Recognition by the Huſband or his Superiour, though not declared before 
his death, or by the Ward and Non-entry of his immediat Superiour, 


There was otie decifion obſerved by Spotſwood and Hope, betwixt the Re- 
ht of Johr Cranſtoun and Crichtonn , That an Apprifing without Infeftmenc, 
did exchade a Relit from - hy : S_ hard to ſuſtain that in all caſes, 
even though there were a ce againſt the Superiour upon the Apprifingz - 
which as nt would nor Pwr tone from the Ward » Non-entry or 
Relief, So neither ſhould it exclude a Reli& from her Terce, unleſs ſhe had 
a Conjund-fee or Life-rent by conſent,equivalent to a tertia rationabilis : And 
thongh our cuſtom hath far deborded from the ancient deſign of Terces, 
whereby a reaſonable Terce was appointed ;, and if any voluntary Liferent 
were granted, Craig obſerves, that it was ever underſtood to be no more, but 
for clearing and ſecuring the Tercer againſt the trouble and dithculty of re- 
Covering poſſeſſion by a Service, and therefore was alwayes retrenched unto 
the Terce, Yet now , not only real voluntary Proviſions are ſuſtained, 

of the Husbands whole Eſtate and Conqueſt, albeit granted in ft 
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' amoris, with this temperament only , That if the Heir have no other Eſtate, 

the Liferenter muſt intertain and educat him, according to his quality, by Act 
. of Parliament, which is more extenſive then a ſimple aliment but ihg is all 
lyable, ſuper jure Nature, to aliment her other Children , it they haV#eno pry- 
viſions. But Cuſtom hath ſo far procceded , as not only toallow-voluntary 
proviſions , how great ſoever, but therewith to add a Terce 0: any other di- 
ſtin& Tenemcnt, unleſs the voluntary Liferent were accepted'"in 4atisf.c&ion 
of the Terce, which indeed were reafonable in many caſes... The voluntary 
Lifere:t being oftimes ſmall and ſuitable to the Eſtate the parties have when 
they Marry, but cannot make a rationabilis tertia; if by Conqueſt , their &. 
ſtate ſhould grow great, neither is it reaſonable , that though the volun- 
tary proviſion be never ſo great , that a Terce ſhoujd be piycn, 
though litle remained to the Heir, only becauſe b#1phorance or nepligcnce 

the clauſe in ſatisfa&ion were not adjefted : Which fatisfaftion may nut cy. 
ly-be proved by Write, but by Preſumption, from the defign of parties, in 
the Contratts of Marriage , which are »berrime fideiz For ſuppoſe, which is 
ordinary enough , that a Literent of Lands are provided by the Contra of 
Marriage 3 yet ſome Lands are not mentioned , but there is a Clauſe adjec- 
ed for the Liferent of the whole Conqueſt, were 1t rationabilis tertia, to give 
the Wiſe a third of that which is omnted , though ſhe had a particular Lik- 
rent of more , and the whole Conqueſt , though never ſo conſiderable: 
Yea, it came lately to be contravertcd , wan a Liferenter Infett.m ha 
Annnalrent , ont of her Husbands Eſtate , confiffing of one Tenement D ly- 
"ing Contigue , the Annualrent being two thirdsof the Rent thereot.,, be- 
cauſe it bore not, in ſatisfation of a Terxce, The Relict did alſo claim a 

Terce oat ofthat ſame one Tenement, which is yet ſub judire, _ 


- "But fo far as I can underſtand by former Deciſions, it hath not yet been 
determined , whether Relids ſhould have a reaſonable Terce , accordi 

to the Terms of the aficient Law, inducing Terces: Or whether ſhe ſhoul 

have a Terce proportionable , or ſuitable , or not 3 though ſhe be alrea- 
dy ſuitably provided , if ſhe have not expreſly accepted her. former provi- 
fion , in fatisfa&tion of her Terce : Which Terce , is moſt favourable when 
ſaitable and therefore , takes place 1n the two caſes before mentiqu- 
ed , even beyond the Letter of the Law 3 and therefore, if it were un- 
proportienable , to the quality of the Husband and: Wite, who might have 
a great Eſtate m Money , and little Land , a voluntary Proviſion out of 
any Tenement, ſhould not exclude a Terce , out of the remanent of the ſame 
Tenement , or of any other Tenement , . unleſs the Reli& were ſutkcient- 
ly provided before. There is one Interloquter betwixt Jean Crightoun and 
Ken thouſe her Son , wherein it was alfedged , thit ſhe was ſufficiently pro- 
vided , to more then a Terce of her Husbands Eſtate , which was repel- 
led 3 but the Caſe was , i» poſeſorio , where the Relict was already lerv- 
ed , andkenned to a Terce, and was purſuing the Tennents 53 fo that the 
Service and” Kennimg, being a ſtanding Sentence, doth not determine what 
might be done, #= petitcrio Neither was that. allegeance proponed , and 
offired to be. proven, butonly alledged informative ; whereas the Defence 
proponed was, that the Relics provilion was but a minut-of Contraft, bear- 
mg , to be extended with all Clauſes requiſite , whereof there was a Proceſs of 
Extenſion depending , including the acceptance, in fatisfattion of the Terce, 
as bing ordinary 3 but it was replyed , that that, Claufe was omitted 1n the 
fill Conrraft already extended: But nov by the late AR of PaF, 16S1, cap.J, 
there is no place for a Teicc, wherethere 1s2 proviſion tor the wite of liferent, 
unleſa Terce be expreily reſerved. Craig 
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Craig propoſeth another caſe , whether the reli would have a Terce of 
Lands competent in Fee to her Huſband, and fo potleft by him, though by 
fraud or neglegence , he never lifett himſelf, which he fays is the opinion of 
Litletonn, 'and 1t is not without much ground , though it hath not come to be 
decided with us, voluntary Literents in farsſa*tion being ſo ordinary ; for 
though the appcarand Heir notentering, cannot burden the Fee with hisdebt, 
yet his jus apparertie, gives him or his Exccutors, rightto the Fruits during all 
his life , whereunto it would be ſuicable enough , that though his voluntary 
proviſionsto his W:te could not attcRthe Fee; yet thelegal proviſion of a rea- 
ſonable Terce might, 


By the Cuſtome of England Relics looſe their Terces, by falling in publick 
and atrocious Crimes, as Treaſon, Murder, Witchcraft, although they be re- 
ſtored by the King,by way of grace, becauſe thereby the memory of their huf- 

ands,and fame ot: theirChildren are diſgraced;I know no fuch Point to have 
been drawn in queſtion with us,Craig 1n the forecited place holds, that if the 
Fiar Trania& for his own or his Superiours Forefaulture, or Recognition, or 
obtaina Gitt thereof, it ſhould accrels to the Tercer, . whoſe provilion is one- 
rous, importing Warrandice; and theretore , might be effectuall againit the 
Fiar , if he repreſent the Huſband 3 and in all diſtreiles, Relief doth import 
what the party diitreſied truly payed out, | 


| A Teice of Wodiet Lands, wherein the Huſband died Infeft , was not 
found elieded, becauſe the Huſband Required, or Charged for the Money, not 
being denud: d before his death, Feb, 16, 1642. Veich contra Veich of Dawick. 
But the wites third continue: asto the third of the Annualrent of the Money in 
lieu of the Lands Redeemed by the heir after his predeceſſors death. 


F Terceisnot exchuded by Ward, Non entry or Liferent-eſcheat of the Huſ 
band, as hath been more fully ſhown before, Title Superiority. 


18, Terce is burdened proportianally by all , debits fandi , affeQing the 
whole Tenement as Annualrent, Thirlage, Paſturage, but wich nootherdebts 


of the Detun& , being perſonal , though they be Heretable and have provili« 
on of Inicttment, 


. 19. Liferent by theCourtefie or Curiliaty. of Scotland, is the Liferent com- 
perent tu the Huſband ot the Wifes Lands and Hereditaments: It is introdu- 
ced by our Common Law, which is our moſt ancient Cuſtom, wheroef no be» 
ginning is known in the ſame way, as the Terceofthe ſurviving Wife, where- 
by withoutany paQRion or provilion, {{e enjoysthe third of her deceafſed Huf- 
bands Heretable Rights, wherein he di d Inveſted as of Fee, during her lifez 
fo the Husband Literents the. whole Lands and Hereditaments of the wife, 
wherein ſhe died Infeft in Fee , and that without any Service or Kenning, 
as in Terces , but Summarly., - by vertue of his having been Husband to the 
Detun& z neither is there any difference , whether the Defun& wife had a 
prior Husband or not ; or whether her hereditament be Ward, Blenſh, Feu, 
or Burgage. 


The original of this Liferent by the Courtefie, as Craig obſerveth , bb. 2. 
diegeſ. 22. is from the Reſcript of the Emperour Conſtantine, whereby the Fa- 
ther had the Uſufruct of the heretage of his Children, befalling to-themasheirs 
4their Mother ; and therefore, the Courtclie takes no place but where there 


Qqqq 2 were 
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wereChildten of the Marriage, one or more, which attained that maturity as 
to be heard cry or weep, 3 for thenthe Law regardeth not how long the Chil- 
dren live, or whether they do Survive their Mother , but hoc ipſo, that they 
are born at maturity, they are heirs appearand of the Fee; and the Lifercnt 
iseſtaþliſhed in their Father : Inthis the Courtefie of Husbands differs from the 
Terce of Wives 3 for the Wife hath her Terce, if either the Marriage conti- 
nue undiffolved year and day, or though it continue not ſo long, ifa Child 
was born of the marriage , heard cry on weep , though the Child had been 
begatten before the Marriage, yea, though it had been born before the Mar- 
riage, being Legitimat by the ſubſequent Marriage, how ſhort ſoever it endu- 

the wife ſhould have her Terce. Burt the Courteſie takes no place, unleſs 
a ripe Child beborn, though the Marriage ſhould continue for many years, fo 
that the being of Children procreat and born to maturity, 1s the chick motive 
introductory of this Law. 


Sheer: in his Title, de verborum ſignificatione, upon the word Cyrialitas, limit- 
eth the Courteſie to the Lands or Hereditament, into which wives ſucceed as 
heirs to their Predeceſſors , whether before , or during the Marriage, which 
Crazg in the foreſaid placedoth likewiſe follow , and doth exclude the Husband 
from the Liferent of the wites Land; towhich the wife had rightby any Con- 
trad , as tituloemptionis, which will not exclude the husband, where the wifes 
Predeceſſos Infefts her, per preceptionem hereditatis, If a Father ſhould Infeft 
his Daughter, reſerving his own Liferent, with power ro Diſpoſe, ſheis not 
thereby heir ative, nor isthat Eſtate accompted Heretage but Conqueſt ; yet 
ſhe i heir paſſive, and there 1s more reaſon that the husband ſhould enjoy his 
Liferent of that Eſtate , then if his Wife had been therein heir of Proviſion or 
Tailzie , whereby _— her and herlIfſue, another Branch , not neareſt of 
blood to her, might readily ſucceed , fo that if her Children were dead before 
her elf , her heirs of Tailzie would have much more reaſon to queſtion her 
husbands Liferent by the Courteſie, then his own Children as heirs of linewould 
have to contravert his Liferent of the Eſtate , wherein ſhe was Infeft by her 
Fatheror any of her Predeceſlors, to which ſhe was appearand heir; but there 
have been few Debatcs or Deciſtons, or limitations thereof, which would clear 
this avd other points thereanent. 


The Zaw hath well fixed the maturity of the Children by their crying or 
weeping , and hath not left it to the conjecture of witneſſes, whether the 
Child was ripe or not, both as to the Courtefie, Terceand Dittolntion ofthe 
Marriage within the z inall which caſes, the Law alloweth Women Wit- 
nelles, as being inthecaſe of the death of theChildren, attherime of 
their Birth. | 


Laferenters were found free of the Reparation of Mimfters Manſes , by the 
Ad of Parliament 2662. cap. Ordaming Heretors to buildor repair Manſes to 
the walue of 1000. Pennds ; whereof no ſhare of relief was found due by rhe 
Liferenters , they not being expreſt , Novewbey 14. 1679. Minifterof 

coaztre Laird and Lady Beerſftown - Yet if the whole Eſtate were Life- 
rented by Conjundfee, the Conjun@har mſght be liable as Fiar irr that caſe, 
when the Heretor had no profite of the Land 3; and if the whole were affet- 
ed with a ſeparat Liferent, the effcR would bethe fame, ſeing what the Here- 
tor would be lyable to, would diminiſh his Aliment, which behoved to be made 
up by the Literenter. 


Lite- 
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Liferent by the Courteſie hath the ſame extenſionsand limitations a terces, 
it affe&s all the wifes Lands , not Acquired by a fingular Title; it is not ex. 
cluded by the Ward, butit is excluded during the Non-entry, or by Liferent- 
Eſcheat ; and alſo by the Ward of the Superiour, or the Forefaulture or Re- 
cognition , either of the Superiour or Wite , it is burdened with all real bur- 
dens by Infeftment or Tack, and with the Aliment of the- Wites Heir, if he 
have not aliurde ; It is alſo excluded by rhe Diflolution of the Marriage with- 
in year and day , by Divorce, or by the Husbands deſertion of the Wie, 
though Divorce followed not : Or by his Adultery , or other atrocious 


Crimes. 


20, Amongſt perſonal Servitudes may be numbered publick Burdens, im- 
_ by the Kingand Parliament for publick uſe, ſuch as Taxations, which 
y the Atsimpoling them, are declared real, affedingthe Ground, and that 
thereupon the Ground may be povinded 3 and fo conſequently do affect fin- 
gular Succeſſors : The extraordinary burdens of Mentainance; and Seſs im- 
poſed by the Parliament, during the troubles, had not that Clauſe therein of 
Poinding the Ground, and ſowere not found debita fundi, but debita fruFnuum, 
nor do they affe& ſingular Succeſlors, July 13. 1664, Grahame of Hiltoun cone 
tra the Heretors of Clackmannan, D 
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Servitudes Real. 
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2. How Preſcription ConStituteth Ser- 
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againſt the Superiour. 
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— FRVITUDES ar cdiltiguhed in 
Za Rcaland Perſonal, though neither ofthem 

257/04 be perſonal Rights ; y<t theſe Servitudes 
whereby one Tenement 1s tubſervient to 
another Tenement , and to perions only 
as having Right to , and for the uſe of 
that Tenement, are called real Servitudes, 
as not being ſubſervient directly to per- 
ſons, but to things : And the other are 
called Perſonal z becauſe thereby the Te- 
nement is ſubſervient directly to P<rions, 
and not with reſpect topany other thing, 
as Lifcrents, &c, 


Before we come to the particular kinds of theſe real Servitudes, it will be fit 
to enquire how ſuch Servitudes are Conſtitute 3 and next how they are De- 
ſtitute and Ceals. 


1, Asto the firſt, theſe Servitudes require no Infeftment , though they 
may be Conſtitute by Inteftments , yet there is no neceſlity of Infeftment , to 
their Conſtitution. 


Secondly, Real Servitudes cannot be Conſtitute by any perſonal Right , as 
by Contra&, PaQtion, Teſtament or Legacy, neither by Diſpoſition or Aſligna- 
tion alone; the reaſon is, becauſe they are real Rights, and cannot be Conſti- 
tute by any perſonal Right , which though they be oftimes the remote cauſe of 
real Rights , yet there is more requiſite to their Conſtitution ; and therefore, 
though ſuch perſonal Rights may be ſufficient againſt the granters thereof, by 
a perſonal ObjeRion, whereby they cannot come againlt their own deed, yet 
they on not ſufficient againſt ſingular Succeſſors , neither do they affect the 
Ground, 


Thirdly, All real Servitudesare Conſtitute by Poſſefsion or Uſe; for things 
corporeal are ſaid only to be Poſleſt ; therefore Incorporeal Rights, as Servi- 
tudes have rather uſe then Poſleſsion to Conſumatethem,which ough it be the 
laſt requifitetoaccompliſh Servitudes, yet is not ſufficient alone, but muſthave 
another Title , either by the expreſs conſent of the Proprietar, or by Preſcrip- 
tion 3 there is no difference in what way the conſent be adhibite, fo it be m 
Write ; and the Obliegement to grant any Servitude with Pofleſson, isequi- 
valent to the formal Diſpoſition or grant thereof, as it is in the moſt of theſe 
Rights, which do eſſentially require nothing elſe, but Conſen: alone, or Con- 
ſent with Pofſeſsion, and not any other Solemnity, asObliegements to grant 
Aſs1gnations, Diſcharges, Renunciations , are equivalent to thefe Rights them- 
ſelves, when formally made, | 


2, The Civilians debate much, whether Servitudes can be introduced by pre- 
(cription, and whether in that caſe therebe requiſite a Title and the Proprie- 
Rrrr2 tars 


— 
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tars Knowledge , wherein we need not infiſt, ſcing our Preſcription be- 
ing only by Statute upon the courſe of fourty years , in moſt caſes-prefum. 
cth both a Title and Knowledge , but theirs being upon ten years , againſt 
thoſe who are preſent, may 5 wh more, yet many, even of the learnedeſt of 


them, account Preſcription ſu 
ſumed Knowledge, 


With us, the Servitudeof 2 way tothe Kirk, was not found Conſtitute by 
Poilctiion thirty years, but by immemorial Pollflion, going and coming that 
way uninterrupted, without any Write for here the way was claimed arthe 
neareſt to the Kirk 3 whether the Defenders Lands were under Cropt ornot:; 
For though a way to the Kirk be due to all parties in the Paroch , without 
Conſcnt or Preſcription, yerit muſt be with the leaſt detriment to the interja- 
cent Lands, and ſo cannot always betheneareſt way, but muſt go about Corng 
and though rlirty or fourty years Alternative, wasnot ſuftained to Conſtitute 
a way thorow Lands, even under Croot:z vet forty yearsIs equivalent, and 
always <quipaiat to immemcrial Poſſeſhon 5 in the fame cafe , Had- 
di gtoun obſcrve:, That aconvenert way tothe Kirk, without going through Corng, 
was ſuſtained without prejcriptzon 5 An the like would be tuttained for Paſſage 
to Mercat Towns,or pubiick Ports. A ſervitude of laying over a Miln Damn 
upon another Hereturs Land, was found Conftitute by Potlettion fourty years, 
whereby the Heretor of the Vila was found to have Right; that when the 
Water did waſh away the Ground from the end otthe Damn, to lengthen the 
ſame 1ipoa the Servicat Tenement, ſo that it might be made cffectual with the 
leaſt detriment , and that he was not Ilyable forany damage by waſhing away 
the ground of the Servient Tenement, by occaſion of his Damn, jJzly 20. 1677. 
Laird of Gairletour contra Laird of Smeatounn, june 27. 1623. Gilbert Neilſon 
contra Sheritffot Galloway, It muſt be adverted, that when ſuch Servitudesare 
{azd to be Conſtitute by ſole preſcription, without Write , it is tobe under- 
ſtood, without Write from the Proprietar of the Scervient Tenement; for or- 
dinarly there is this much Title in Write for theſe *ervitudes , that the party 
havi:.g Right rhereto is Inieft in the Tenement with the Pertinents , under 
which Scrvitudesarecomprehended. Or with common i .f{t irage, by which 
he bath not only fuch Paſturage as he hath been long in Puilcſsion of , upon 
the Lands of his Superiour or Author, but fourty years Poſleſsion therewith, 
1s ſufficient againſt any other , who can be ſaid 111 no caſeto have done any 
deed for the Conſtituring of the Servitude; and it was fo found In the caſe of 
the Town of Pearith, concerning the Ifle of Sleiples. But this Jong Poſlefsion 
1s.not eſtimat by deeds done by rhe Proprietar ot the Servient Tenement, as 
he who brings his Grain toanother mans Viiln , for nev r ſo many years 3 theſe 
deeds of his do not Conſtitutea Thirleage upon his Lands, unlcfs he ſuffer the 
Proprictar or Tennent of the Miln , to cauſe him or his Tennents either to 

_ bring their Grain by Proceſs, or otherways : And he who opens a Window 
11 his Dyke or Wall, whereby his neighbour hath a Þroſpect , doth nor there- 
'by put himlelf under aServitude:But it he ſuffer his neighbour to break aWin- 
dow inhisWall, and enjoy it till preſcription be run, bis ſuffering introduceth 
. that Servitude, 
2. A<totheſewho can impot Scrvitude , when they are Conftitute by ex- 
pres conſent. They cannot be Conltirute without corſent of the Proprictarz 
and if the Superiour conſent not , they will not be cffefual againlt him, if 
the Fre be open ani return to him by Right of Superiority , tor a time, 
or for cver. Liferentcrs cannot Con!titute a 'Servituce , to have _ 
ight 


cient , without Title, or any other then pre. ' 
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Right againſt ſingular Succeſſors, or beyond the endurance of that Liferent 
or Wodlet ; much leſs can Tennents, yet both can begin or continue tomake 
up Preſcription. 


But when Servitudes are Conſtitute by Preſcription, the knowledge even 
of the Superiour is preſumed , who though he had not the full Right , yet 
might have interrupted. 


4. Servitudes are extin& by the Proprietar of the Tenement dominant 
his Renunciation, or contrary conſent in Write , without any other Solem- 
nity; and there needs here no other Poſlefſion , then that Poſleſſion the 
Proprietar of the ſervient Tenement hath of his Tenement , whereby he 
may make free uſe thereof 5 for he who P«fleſſeth Naturally or Corporeal- 
ly, Poſleſſeth to all effeCts and uſes, unleſs there be impediment by any op- 
polite ſtanding Right. 


Servitudes are alſo extinct by __—_ of Liberty ; for as Servitudes by 
Preſcription take away the Liberty or free uſe of the Tenement ſervient : So 
Liberty is recovered in the ſame way 3 tor though in the ſhort preſcription in 
the Civil Law, ſimple forbearance of the Servitude, will not import preſcrip- 
tion, unleſs ſome contrary Adts that may hinder the uſe of it, were done by 
the Proprictar of the ſervient Tenement : Yet in our long Preſcription of 
fourty years ſimple forbearance of the uſe may ſuffice , aspreſuming the will 
of the party to be , to relinquiſh the Servitude, and to ſuffer Liberty to be 
recovered ; and when the Servitude is Conſtitute by Write, the ſame will be 
the cffe&, ſeing the Write and Obltegement preſcrive not being uſed, or ac- 
claimed fourty years: 


5. To deſcend now to the kindes of Servitudes, there may be as many ag 
there are wayes, whereby the liberty of a Houſe or Tenement may be re- 
ſtrained in favours of another Tenement ; for Liberty and Servitude are con- 
traries, and the abatement of the one , is the becing or inlargement of the 
other. . . 


Servitudes, in reſpect of the ſubje& matter, are either in reference to City- 
Tenements, ſuch as houſes for Habitation , not for the uſe of Agriculture or 
Paſturage, whether they be in Towns or Villages, or not : And mn Countrey- 
Tenements, ſuch as Fields and Grounds, IF all houſes for the uſe thereof, 
as Stables, Barns,Byers,Kilns,whezeſoever ſituate in Town or Countrey. 


Servitudes upon City-tenements are very many, whereof we ſhall point at 
the prime 3 They are c1ther poſitive or negative. A poſitive Servitude is 
that, whereby the ſervient Tenement is not only reſtrained of its liberty, but 

| is conſtrained to ſuffer ſome things to be done to the behove of the domi- 
' nant Tenement,contrary to its Liberty, Negative Servitude is, whereby the 
freedom of the ſervient Tenement is only reſtrained, 


6. The prime poſitive Servitude of City-tenements is, the Servitude of 

: ſupport, whereby the ſervient Tenement is lyable to bear any burden for the 
F uſe of the dominant; and that either by laying on the weightupon its walls, 
or other parts thereof; or by putting in Jeeſts or other means of ſupport in 
the walls of the ſame, which the Romans called ſervitutem tigni immiſciz, or 
otherwayes, this Servitude nay be, by bearing the preſſure or putt of any 
ST Building 
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Building for the uſe of the dominant Tenement,as of a Vault or Pend, or the 
like: Such 6 the ſervitude of Superſtrutture, whereby any Building may- be 
built upon the ſervient Tenement 3 like unto which is now trequent in 
Edinburgh,when one Tenement is built above another at divers times; or 
divers Storics or Contignations of the ſame Tenement, are bought by divers 
Proprietars, and thereby the upper becomes a diſtu:@ Tenement, aud hath 
a Servitude upon the lower Tencments whereby they muſt ſupport it. 


The queſtion uſeth to be moved here, Whether the owner of the ſervient 
Tenement be oblieged to uphokl or repair his Tenement, that it may be ſuffici- 
ent to ſupport the dominant Tenement. - There are opinions of the learned 
and provable reaſons upon hoth parts 3 for the affirmative maketh the com- 
mon rulethit when any thing isgranted,all things are underſtood to be grant- 
ed therewith that are necellary thereto: So he who confticuteth upon his Te. 
nement, a Servitude of ſupport,mult make it effeftual. And for the negative, 
Servitudes are odions,and not to be extended beyond what is expret]y grant- 
ed or accuſtomed,to which we incline ; and therefore, it would be adverted 
how the Servitude 1s conſtitute, that if it appear,the Conſtituent hath granted 
this Servitude.,{o as to uphold it ; or 1t by cuſtom, he hath been made tO up- 
hold it, not npon the account of his own Tenement, but of the dominant, he 
wulr {o continue 3 and it is not only a perſonal obligation, but a part of the 
Scryitude paſizng with the {ervient Tenement , even to ſingular Succetlors ; 
But jf it appear not ſo conſtitute,it will import no more then a Tolerance, tg 
Jay on or 1mpute the burden of the dominant Tenement upon the ſervient, 
which OE the owner of the ſervient neither can hinder nor prejudge; 
but he ts not oþlieged to do any pokitive-deed, by reparation of his own Te- 
nement,to that purpoſe, but the owner of the dominant Tenement hath right 
to repair it tor his own ule, by reaſon of his Servirude, and the owner of rhe 
ſeryient Ienement cannot hinder it; yet in what he thereby advantageth the 
lexvient Tenement, he hath upon the owner thereof the obligation of recom- 
Pence, in quantum lucratus. 


Tf ir be objefted,, that within Burgh, the owners of the inferiour and 
ſupporting Tenements are oblieged to repair for the behove of the ſupcriour 
Tenements, the owners whereof may legally inforce Reparation z yet, it in- 
ferreth not this to be the nature of the Servitude, but a positive Statute or 
Cuſtom of, the Burgh for the publick good thereof , which is concerned in 
ypholding Tenements. But mainly, the reaſon of it is, becauſe when divers 
owners haye parts of the ſame Tenement, it cannot be faid to be a perkeR 
diviſion, becauſe the Roof remaineth Roof to both, and the Ground ſupport- 
Eth both 5 and therefore, by the nature of communion, there are mutual ob- 
ligations upan both, 2wz. That the owner of the lower Tenement muſt up- 
hold his j -viera -as a Foundation to the upper, and the owner of the upper 
Tenement muſt uphold his Tenement , as a Roof and Cover to the lower : 
Both which, though they have the reſemblance of Servitudes, and pas with 
the thing to lingular Succeſfors ; yet they are rather perſonal obligations, 
ſuch as paſs in communion even to singular Succeſlors of either party. 


7. The next poxttive City-fervitude is , of Stillicides or Sinks : Stil- 
lieide is the eaing-drop which falleth off any houſe or building . or thc 
rain turned off a Tenement either by dropping or by ſpout 3 concerning 
which , conftder what may be done freely without any Servirude 3 for 
thereby it will cafily appear, what Servitudes are competent hercin. The 
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main queſtion is, Whether he owner of any Ground may build Houſes or 

Buildings cloſs to the march of his own Ground , whereby his caling-drop 

will fall upon his neighbours Ground , or if by ſpout, he may make the rain 

that falls upon his own Tenement, run over upon his neighbours. And 

though it may appear from that common rule, Cxjas eſt ſolum, ejus eſt uſque 

ad Celum , that thereby tae oFner may build upon any part of his own 

Ground what he will, even though it be to the detriment of his neighbours 

proſpect or light : yet, no man may diſpoſe ſo upon his own kan z 4s tO 

put any politive prejudice , hurt or damnage upon his neighbours; as it he 

ſhould alter the courſe of any River or Water , running within his own 

Ground, ſo that it cauſe an altcration thereof in his neighbours Ground, or 

by damming of the water,make it run upon his neighbours: And therefore, 

he may not to build upon his own ground,as by gathering the water from its 

natural way,ke ſhould make it fall cogether upon his nejghvours ground;other- 

wayes,any neighbour might take away both the Profit and the Fleature of 
his neighbours Tenement, or cloſs, by Spouts or Kennels carrying im the rain 

water thcreupon in abundance. And albeit 1t be not fo palpable in the Ea- 

fing-drop as in Spouts, what the neighbours detriment may be, yct the very 

Roof of the houlc 1s a conſiderable gathering of the water : and therefore, 

every man ought ſo to build, as that the drops of the building way fall upon 

his own Ground , which commonly in neighbourhood 1s counted two foot 

and a half within the Marches, according to.the ancient Roman cuſtom, a#- 

Gore Marciano. It it were not {o, bur that the firſt builder might build to 
his March,no queſtion the ſecond might do the like; and fo there ſhould be no 
way to convey the drop, without much detriment to both. And though ei- 

ther might, by a Spout , keep the water from falling upon his neighbours 
ground ; yet, that Spout might fail, and at leaſt his neighbonr be put to the 
trouble of an ACtion,to cauſe him keep it right, which his neighbour cannot 
inforce upon him. But, as the Romans account it as a delinquence, & dam- 
mm infetum, as a damagelike to befall, though not betalling when any thing 
was built, to hang over the high way , .or whereby a neighbour might have 
probable damage - and therefore, either cauſed the doer to demoliſh it, or to 
find Caution not to damnifie his neighbour : So from that ſame ground of 
equity and expediencie, it ought to be in this caſe. There is an exception 
here of Towns and Villages , which for common conveniency , do allow 
Houſes to be built cloſs together , -which is tacitly imported in the incor 


ration of Towns, or union of Villages, in which , the cuſtom of the place 
muſt be the rule. 


8. What hath been ſaid of Stillicides , holdeth more apparently in Sinks, 
either for conveying of water-filth, or any thing elſe, upon or « once the 
neighbours Tenements , which cannot be done, unleſs there be a Servitude 
thereupon either by conſent or preſcription, 


9. ' Negative Urbane Servitudes, do chiefly concern the light view or pro- 
ſpe& of Tenements ; for the owner of every Ground may build thereupon 
at his diſpleaſure , though thereby he hinder the view and proſpe from his 
neighbours Tenement , or the coming of the -Sun-beams or light thereto, 
which being but 1n relation to the extrinſick benefite of that which is not in, 
but without theTenement,is not accounted a poſitive damage,from which the 
owners of neighbouring Tenements muſt abſtain, as m the caſe of Stillicides 
and Sinks,and to much the rather; for common utility would be highly im- 
paired, if the firſt builder might hinder his neighbour to build upon his own 
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Ground, upon pretence that thereby his light or proſpe& were hindred; $9 
that itis free for theowner to build what he will,though thereby he darken his 
neighbours Tenement. For helping the inconvemtency that may enſue by 
this liberty of building,two Servitudes uſe to be introduced, both reſtraining 
the owners liberty; the one 1s, by giving light or proſpect to the dominant 
Tenement, whereby the building upon the ſervient Tenement may neither 
be lifted higher, nor any building where there are none, or any Window or 
In-let , whereby there may be proſpe& from the dominant Tenement to, or 
through the ſcrvient, a” be marred or altered : the other is, whereby the 
proſpet or view of the ſervient Tenement is reltrained, m that there may be 
no building thereupon, or Windows opened therein, which may look to the 
Houſe, Cloſs or Garden of the dominant Tenement. 


Theſe Servitudes of light or proſpe&t cannot be introduced by the injoy- 
ment and uſe thereof, though time out of minde: but there mult be either 
conſent or preſcription, by hindering the owner of the ſervient Tenement to 
ute his freedom 3 for the firſt builder , thorgh he have light or view for an 
hundred years through his neighbours ground, doth not thereby jut a Ser- 
vitude upon his neighbour but if he have been 1m uſe to hinder his neighs , 
bour to take away that proſpect in any lawful way, by reiterat aQs during 
the rime of preſcription. And therefore , though two Purchaſers bought 
Houſes from the ſame Owner, neither of them was found to be altriR:d not 
to build as high as they pleated, albeit to the prejudice of the light and view 
of the other, Hope Servitudes, Somervel contra Somervel, 


The Predial or Countrey Servitudes, whereby one Ground or Field is ſub- . 
ſervient to another, may be as manifold as the free uſe of the one may be re- 
ſtrained or impaired, for the profite or pleaſure of the other ; the chief of 
which in uſe with us are Wayes, Watering, Watergangs, Fewelling, Paſturage, 
Thirlage. 


10. Wayes are a part of the reſervation from Property, and theneceſlary 
veſtige of the ancient community of the earth: Of which before, Te. 12, 
$ 16. and, which are underſtood as the common pertinents of all grounds, 
free Iſh and Entry are implyed in the very right of Property , though not 
expreſt : but that doth not infer Wayes or Paſlages from every part of the 
dominant Ground,thorow every part of the ſervient, which would make both 
unprofitable, but it muſt be in the way, leſt hurtful to either. And now by 
long cuſtom it is every where determined , and can be no further claimed, 
then according to ancient cuſtom : and it is a neceſſary effe(t of Property, 
rather then a Servitude, ſeing it 1s mutual and equal to either ground, where- 
of the one cannot be called dominant and the other ſervient, untill cuſtom 
or conſent have ſo determined, that the wayes which are con{titute are more 
profitable to one Tenement , and more burdenſom to another, whereby this 
becometh the ſervient, and that the dominant. 


Wayes are diſtinguiſhed by the Romans, according to the meaſure or bur- 
denſomneſs of them in three kindes : The firſt and leaſt 1s, a Road for a man 
to walk or ride by, which they call, ter; the ſecond called Actus is a way for 
Carts; the third which retaine:h the common name, is, whereby droves may 
paſs. Of theſe, the greater comprehencs the lefſer; our cuſtom tricketh not 
to this diſtinftion, but meaſureth the way according to the end for which it 
was conſtitutcy and by the ule tor which it was introduced, as having only a 
toot 
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Foot-road, or only a way for teading of Loads upon Horſe-back, or a way 
for leading of Carts, or a way fordriving of Catrel ; Ir is obſerved according- 
ly. There is another DiſtinQionof Ways amongſt the Romans; and with us, 
in publick and private V Vays 3 ' publick VVays are theſe which are coaſti- 
tutefor publick uſe, and which go from onepublick _ to another, asfrom 
ohe Burgh to another z or from a = to a publick Port ; This is called a 
a High-way, And by the Romans, an Imperialor Pretorian way : And with 
us , the Kings High-way , for preſervation whereof, thereare expreſs Statutes, 
Parliament 1555.cap. 53.Par. 1592. gap. 156. And this is patent to all the 
— without reſpect to any Land, yeaand to all Strangers having freedom 
of Tratfick. 


Privat Ways are theſe which are Conſtitute by privas Parties, for private 
ule, whereof both are, . or at leaſt oneend isto a private place, and isa pro- 
per Servitude to the uſe of that place for which it is Conſtitute 3 Soa Way, 
the one end whereof is at a publick Place ; may be a privat way, if the other 
end thereof be from , or for the ule ot-a private placez as a Way from a pri- 
vat place to a City or Church, which dothnot fall in to any publick Way 
forin ſo far it remaineth private , and cannor be made uſe of, but for the be- 
hove of the place or ground from which it comes ; but it is not the largeneſs 
of latitudeof the Way , thatmakes a publick or private Way: For aprivate 
Way may be as large asa wy Private Ways are Conſtitute as other Ser- 
vitudes by Preſcription , by goingand coming that way unirgerrupted, time 
out of minde , or fourty years without Write, or any other Right, 


Private parties may repair theſe Ways docaming difficult ; ſo an Heretor 
having a VVay to the Kirk, and to a Royal Burgh, at a Foord where there 
wasan old Bridge, was found (*theFoord becoming difficult ) to have righe 
to rebuild the Bridge, though the one end of it was but upon his Land, and 
the other end upon hisneighbours who withſtood it, Nicol, de ſervitudibus, Sir 
James Cleiland contra Cleiland. 


11. Watering is a Servitude of taking water , proper to one Ground for 
the uſe of another , whether it be for the Cattel of the dominant Ground, 
which is moſt ordinary, or for other uſes thereof, and it doth ordinarly L 
a way for theſe Cattel to come to that Water thorow the Servient Gas z 
but if it beonly a Way to publick Water in Rivers or # age my Lochs, itdifs 
&reth nothing from the Servitude of a Way, unleſs with the Way, there be 
alſo the making uſe of the private Water in the Fountains , Ponds, or other 
places proper to the ſervient Ground. 


12, A Watergang isa Servitude , of conveying Water thorow the ſervient 
Ground , for the uſe of the Dominant ; and if the V Vater be proper , and 
belong to the Servient Ground, the Servitude is the greater, but hath no dif- 
ferent name; ſuch are the Aquezdudts to Milngand other uſes; for without 
ſuch a Servitude , VVater may not be altered or diverted from its courſe, as 
was found , where the V Vater-courſe was the March betwixt the Heretors, 
that the one could not change its old Channel ( though it returned thereto 
again ) without conſent of theotber, though he alledged no prejudice, but the 
want of the pleaſure of the V Vater, and Fiſhing of Trouts, and that thereaf- 
ter he mightmake uſe of it upon his fide, June 25. 1524. Ballantine contra Cran« 
ſtoun, 1t was alſo found, that —_ might not divert the V Vater from 
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its own courſe upon his own Ground, to the prejudice of others having the 
right of Fiſhing therein, Hope, de aGionibus in fatium , Baitdie contra Stone- 
houſe. 


13. Feweling is a Servitude of ſufferingFewel to be taken from the ſervi- 
ent Ground for the uſe of the Dominant and Inhabitants thereof. And it is 
ordinarly in Peats , Turffsand Reather; and it doth neceſlarly import Fields 
to win the Feuel upon, and T way to bring it away , though theſe benot ex- 
preſt, This Servitude is ſometimes Conſtitute indefinitely upona whole Moſs 
or Muire,and ſometimes upon a particular place thereof, and accordingly itis 10 
be regulate by the conſent or cuſtom which did Conſtitute 1t. The like is in 
the V Vay for carrying the Feuel , which ſometimes 1s a Cart-way, ſometimes 
only a Load-way. 


Feweling is preſumed to be comprehended under Paſturage, though not 
expreſt; as the Minor Servitudes are involved in the Major, yet this preſump- 
tion 1s taken off by contrary Cuſtom, or expreſs paction, for they are notin« 
ſeparable, asiter & aus, are under via , there being no end nor Intereſt to 
hinder a wan to go or ride , where a Cart or Drove doth paſs3 but where 
common Paſturage is Conltitute , itis a ſeveral and ſeparable Intereſt to bfeak 
the ground for Fewel, Feal or Divet, which in fo far exclude the other party, 
and appropriats that part of the Graſsto the Feweler;and ſo it was found,: hat a 
Servitude of Paſturage introduced by fourty years peaceable Pollcfſion ofthe 
Paſturage , wasnotto be extended to Feal and Divet, ſcing the Acquirer was 
interrupted in theſe , February 15. 1668, Laird of Hayning contra Town of 
Selkirk, And wherethe Servitude wasonly Conſtitute for Feal, Divet, Clay 
and Stone, in a large Muir indefinitely, it was not found to hinder the Pro- 
prictar to rive out a part of the Muire, leaving enough that might ſerve thas 
Servitude for ever unplewed , and with condition , that if that ſufficed not, 
more of the Muire ſhould be I1ct: Lee again, whercin reſpect was had to the 
publickutiliry of making a large Muireto be profitable , Juze 21. 1567. John 
Watſon contra Feners of Dunkennav, Thelike was found ina Servitude ofFew- 
elling upon a Muire of vaſt bounds , that jt did not hinder the Proprietar io 
Plow : But the moſt convenient places for Fewelling were appointed to be 
laid aſide, as they were adjacentto the Dominant Tenements, ſo that they 
might be ſecure ofperpetual Feweling, which the proprietar mightnevet plow, 
PneT 20. 1680. Earl of Southesk cortra Melgurt and othets, But in alltheſe 

y the nature ofthe Servitude, they ſhould not be extended futther then for 
theuſc of the Dominant ground , and fo not applicable by the Heretor of the 
Dominant ground , to any other not inhabiting the Dominant Field ; yet if 
Cuſtom and Preſcription hath been to the contrary, it over-rules all ; and fo 
It was found , that an Hcretor or his Tennents , having right to a common 
Muire, not only might win Fewel rhere for his own uſe , butſell itto others, 
Jane 21. 1611 , Moniemusk contra Pitfoddels, 


14. Paſturage is a Servitude , whereby the Graſs of the ground ſervient, 
applyed to the uſe of the ground Dominant, and this ſomerimes reacheth to 
the full benefite of the Graſs : ſorhat the Proprietar hath noſhare thereo!, but 
the benefite of the Tillage and other pertinents beſide the Graſs, whereby he 
may 11]] when he pleaſcth, or open the Ground tor other «tfeRts of Property, 
as ro wi Coa] or Stone, unleſs by con'ent or Caftom it be otherways regalat; 
but © far as remains Grafs, belongs wholly to the other. But moſt ordinar'y 
Paſturage 1sin cominon , <ciher to the Proprietar and him that hath the _ 
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tude: Or to my having acquired the Servitnde n———_—_ , though 
with excluſion of the Proprietar from Graflingz and that again is either tor 
an indefinite number of fams , or definitly for a certain number cxprelt. 


Common Paſturage is ordinarly Conſtitute by the Charter of the Dominant 
ground , expreſling the Clauſe { with common Paſturage) which, when ge- 
neral, hath no other effe& then the common Clauſes of Charters, to give the 
Right of any paſturage belongingto the Fee ( if any be) Butif it be cled with 
immemorial or fourty years Poſleſſion, by the Act of Preſcription, it carrieth 
unqueſtionably the Right of Paſturage , upon any ground belonging to the 
Superiour , and upon which he might, the timeot the Charter, have Conſti- 
tute a Paſturage : Yetit is more dubious , whether long Poſleſſtion can 
introduce Paſturage upon ground not belonging to the Superiour , granter 
of the Charter 5 and ithath been found that ir hath been ſo Conſtitute 3 yea 
though the Clauſe of common Paſturage be not in the Charter, butonly the 
Land Diſponed with parts and pertinents , with long Poſleſſion , Sporſ. Servi- 
tudes, Knorkdolian contra Tennents of Partick. The like was former] y tound in 
the caſe of the Town of Pearth aneat the I/ieof Sleiples. 


Paſturage may alſobe conſtitute by a ContraQ cled with Poſſeſſion , with- 
outany Seafine, which is cffe&ua], even againſt ſingular Succeſſours, Jar, 26. 
1622. Turnbul contre Laird of Blanernie. 


Paſturage being conſtitute in reference to the Dominant ground, though it 
beindefinite and, promiſcuous, mult be regulate and proportionat according 
to the uſe of the ſeveral Dominant grounds, having right thereto proportional 
to the Rent thereof, or the Goods 1t may hold, and Fodder in Winter. Thus 
a Comontie was ordained, to be viſited and ſoumed, and proportionat to eve- 
ry Room, having priviledge therein, Nicol, de communi, the Laird of Sef- 
zock contra Nimmo , abſent. And though the paſturage hath been never fo 
long promiſcuouſly uſed, withont any determinat ſoums, but that all have put 
to it what. they pleaſed ; that cannot be conſtitute by preſcription, as a right 
being contrary tothe very natureand ſubſtance ofthe Servitude, whereby the 
paſturage would be deſtroyed and unprofitable to all, if not regulable and re- 
{trainable to what it might hold , and that by proportion; for though ſome 
have been in uſe to put moreGoods , and ſome fewer z yet unleſs the quan- 
tities had been determinat and fixed , others could not be excluded from 
their proportion ; but ſuch as by fourty years forbearance , are wholly ex- 


b 


Itisaccuſtomed in ſome placee,to regulate common paſturage by ſouming and 
rouming, which is the determining of the ſeveral ſoums it may hold by parti- 
cular proportion to every Room of the Dominant Tenement, but noneof the 
parties interreſſed can compel the reſt to divide, ſeing it would be frequently 
to the diſadvantage of feverals of the parties Interrefſed ; as when common pa. 
ſturage is in a comiton Muire ; cloſed with a Dyke, and fo needeth none; 
at leaſt but one herd for them al}, which if it were divided; oftimes the ſeve- 
ral proportions of moſt interreſsed , could not be worth a ſeveral hird , eſpe- 
cially when the propetty remains m another , though burdened with this Ser- 
vitude , even though the proprietar retaina ſhare in the common Faſturage, 

et he albne is proprietarz and ifany Stone or Coal were found thete; it would 

long to him alone: Bit it is otherways m the Community of the full pro- 
perty , where, aftcr divifion any party may Till and uſe all Actsof Property. 
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A Servitude of Paſturage of definite number of Sheep pon large Muin, 
was found not to give Intereſt to caufe theHereror orTenntents foum the ſame, 
that the ground mightnot be overflocked , to the prejudice of the Servitude, 
Fanuary 23. 1679, Mr, Alexander Dunlop contra Laird of Drumelzier. 


Where Paſturage is Conſtitute upon ground, a part of which hath been 
plowed before the Conſtitution , it does not hinder the Maſter ofthe ground 
to Plow other places , then what was formerly Plowed , but he may Plow 
as much as he pleafeth, yet ſo that whenever the Plowed ground lies Lee, the 
paſturage will reach the ſame, Par. 20. 1680. Earlof S contra CMelgen 
and other Hcretors about Mnrrew-mount. 


15. Thechief and moſt frequent Servitude in Scotland is Thirlage , or a re- 
ſtriction of Lands to Milns, wherein the Miln is Dominant , and the Lands 
altricted are ſervient. For ashath been ſhown before, a Miln isa diſtin& Te« 
nement from Land , and is nut comprehended under the name of part and 
pertinent thereof, unlels there be an EreRion in Barony, Lordſhips, &#c. 


Milns at firſt were built , as ſometimes they are yet, without any aſtriftion 
or Thirlage, but only to gainby the Work thereof, an equivalent hire, and 
ſoit is a voluntary perſonal Contraft of Location and conduction, none being 
oblieged to grind their Gram thereat 3 but ſuch only come as pleaſe, and for 
ſuch hire as parties do accord: Yet theſe who come to a Miln without aſtri- 
Rion, and without expreſs pation , are underitood thereby to agree to the 
ordinary Multures of Corns not aſtricted , whichare called Quter- [own- Mats 
txres : But now moſt Landsare aſtriged to certam Milns , and for a certain 
quantity of Multure, far beyond the value of the work or grinding of the 
Corns.z butupon other conſiderations, whereby it is a part of the Rentof the 
Lands aſtrifted , as when an Heretor aſtriQs his own Tennents to his -own or 
anothers Miln, it is a part of their Rent, for the more Multure they pay, t hey 
pay the leſs Rents and fo it 1s alike to them, whether it be greator ſmall, ot 
otherways. When a Superiour gives out Lands upon condition of Thirlage, 
the Multures are a part of the reddexdo or price : and it 18a general rule, that 
none can thirle Lands but he that is Fiar, and hath power of diſpoſal thereof z 
and therefore , aſtrition though it be not favourable, but hath the ordinary 
odiume that other Servitudes have, yet it is not to be accounted an unjuſt and 
intollerable Bondage. 


16. There are many queſtions about Thirlage , which may be reduced to 
theſe two heads; firſt, How Thirlage is conſtitute andinſtrutted. Second- 
ly, How far it is tobe extended 3 As for the firſt , we ſhall proceed from the 
ways moreevidentto theſe, which ure more dubious; arid firſt poſitively, and 
then negatively. | 


The firſtand moſt unqueitionable way of conſtitution of Thirlage is, when 
an Heretor Thirleth his own Lavds1o his own Miln , by conſent of his Ten- 
nents, whereby the Multure becomes a part of the Rent. Secondly, When 
an Heretordiſpones his Lands with «xprels condition of Thirlage thereof to his 
Miln, or to%anyother Miln. Thirdly, When the Heretor of Milns or Lands, 
Feues and diſponesthe Miln with the Multure of his own Lands, per expreſim, 
all theſe ways are not contraverſe conſtitutions of thirlage , whether they be 
in an Infettment, Contra&, bond, orother perſonal right ; for theſe being cled 
with Poſſeflion , are ſufficient toconſtitute a Servitude, though the right ofthe 
Miln , being a ſeparate Fee, ruth Infeftment, Fourthyy, When the He- 
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retor of-the Miln Feuts or Diſponesthe ſame with the Multuresuſed and wont, 
though he do not expreſs out of what Lands, it is ſufficient toconftitute a Thit- 
lage upon the Lands, which were wont to pay in Towns Multure, baing then 
his own Lands; or to convey the right ot the Multures of other Lands , be- 
ing formerly aſtricted, But where a Barrony was principally diſponed with 
the Miln thereof , and the Multures of the Miln uſed and wont 3 it was not 
found to extend to the Multures of another Barrony , holden of another Su- 
periour, though m ule to come to that Miln, December 11. 1666. Earl of Caſ- 
fils contra Tennents of Dalmortoun and John Whiteford, Fitchly, Thirlage of a 
whole Barrony 1s inferred by Infeftment inthe Mila of the Barrony, with the 
Multures ofthe ſaid Miln being granted by the Heretor , both of the Miln and 
Barrony, whereby theſe parts of the Barrony that werenotinule of aſtrited 
Multuresbefore,were thereby aſtrifted,and that according to the uſe of the reſt 
ofthe Barrony, Jan.31.1511. Wilſon contra Warrock, here the conititution bore 
not, »/ed and wont, but Multures of the Miln generally, The like where the [n- 
feftment bore only , the Miln of the Barrony , with aſirided Multures, not re- 
peating Multures ofthe Barrony, Fuly 9. 1611. Alexander Moncrief contra Borth- 
wick and Pittinweem. Sixthly, Thirlage 1s conſtitute without Infeftment, or 
any Write ſubſcrived by the Heretor ofthe Landsaltricted, but only by an A& 
or Rolmentof Barron Court, bearing, the Heretors conſent, and fourty years poſe 
ſeſſion conform , Hope, Milns and Multures , Earl of Murray contra Earleſmiln, 
Thelike by Decreet againſt the Poſlcllors , their Maſter not being called, or 
conſenting, but his Bailie inating them to pay Multure with long poſleffion, 
Ibid. Mr. Andrew Miln contra Patrick, Falconer. Seventhly , A dry Multure 
was found conſtitute and inſtruted by uſe of payment, fourty years without 
any other adminicle, becauſe it could not be conſtructed asa free orvolunta- 
ry deed , as other Multures may be, Hope, Milns and Multures , James Dog 
contra Maxwel and the Tennents of Preſton. July 23. 1675. Sir George Kinaird 
contra Mr. John Drummond. Eighthly, Thirlage is interred of Lands within 
Barronies of the Kings Property to the Milns, holden and repute to be the 
Milns of that Barrony, only as being in uſe, paſt memory of man to do deeds 
of Thirlage, as paying of Multures, layingin of Damns, February 5. 1635. Dog 
contra Moſtar. amuary 8. 1662. James Stuart contra Feuars of Aberlednoch, 
January 4. 1662. John Nicolſon contya Feuars of Tillicontrie, Nor wasit found 
relevant, that the Feuars had right , cum molendims , in the tenendas, which 
was but paſt of courſe in Exchequer, ih the common Clauſe, as was found m 
the foreſaid caſe , Fannary 8. 1662. James Stuart contra Feuars of Aberlednoch. 
The reaſon hereof 1s, becauſe the Kings Rights are Conſtitute, Jare Corone, 
without Infeftment or other Write , which is not requiſite, - or accuſtomed 
to be keeped ; and therefore , the preſumption from long polleſfion is ſuffi- 
cient, Craig, l. 2, Diegeſ, 8. Relateth itas the opinion ofſome, that immemorial 
Poſſeſſion is ſufficient to inſtru8# the Thirlage of Kirklands , in the ſame way as of 
the Kings Lands, to which he aſenteth not 5 but the reaſon ſeemeth much to be 
the ſame , eſpecially after the Reformation , when the Evidents of the Kirk 
were loſt or deſtroyed : So that long poſlefſion hath been ſufhcient ro inſtruct 
the right of Propperty of Kirklands ; and may much more inſtruct this Ser- 
vitude , unleſs Milns-and Multures had been granted to the Feuars anterior 
to the Feu of the Miln. But unqueſtionably , Thirlage is eafilier ſuſtained in 
Kirk-lands then others, asit was fuſcained , being by an infeftment of a Miln, 
cum Multuris generally 3 and the Biſhops Precepts to his Tennents to pay their 
Multures to that Miln, with long Poſletlion, though without conſent of the 
Chapter, Decemb. 7. 1665, David Veatch contra John Duncan. 
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17. As to the negative, firſt, Thirlage is not inferred by uſe of: coming 
tothe Miln,and paying Multures thereat, though immemorial.even though the 
Multures payed were as great as the thirle Multures , March 13, 1635. Gil- 
chriſt contra Menzies, The reaſon hereof is, becauſe ſuch Payment is but 
voluntatis, non nece(ſitatis 5 and therefore, can no more infer a Servitude, then 
they who, paſt memory , came ſuch a way to a Town, were altriced only 
to come that way: But Infeftment in a Miln, with the aſtricted Multureg of 
ſuch Lands per expreſſum, anl fourty years poſleſlion of paying the inſucken 
Multures, was found to conſtitute the Thirlage , though the Feuars were in- 
feft cam molendinis, before the Feu of the Miln,and ſometimes went to other 
Milns, which-not being frequent, and for ſome whole years, was found but 
clandeftine, and ſuch as occurs in all Thirlages, and no legal interruption, 
June 29, 1665. Heretors of the Miln of Kythick, contre Feuars. 


Secondly, Thirlage is not inferred, becauſe the Lands are a part of the $u- 
periors Barony , having a Miln of the Barony, where the Vallals Infeftment 
contains cum Molendinis & Multuris, or a Feu-duty pro ommi alio onere,or ſuch 
a Feu-duty allanerly , Nevemb. 26. 1631. Oliphant contra Ear] of Marſhal, 
But where the Barons Diſpoſition contained not theſe Clauſes , his giving a 
fubaltern Infeftment of a part of his Barony, which part was'thirled to the 
Miln before, it was not found liberat ,, but continued thirled to the Miln of 
the Barony , though the Miln and Multures of the Barony were diſponed 
thereafter to another , July 17. 1629. Newliſioun contra Inglis. For, if the 
Vaſlal bad acquired that part of the Barony with the Multures, it would have 
been expreſt particularly or generally , ſcing thereby the ſeller behoved to 
diminiſh the rental of his Milo. 


Thirdly, Thirlage of a Barony or any part thereof, was not inferred by a 
Difpolition-or Infeftment of a Miln granted by the Baron, though.it be the 
only Milo of the Barony,ſcing, he expreſled not it to be fo, nor expreſſed any 
Lands nor-the Multures thereof, but only diſpo ed the Miln with the perti- 
nents, Jaly 12. 1621. Willie Douglas contra Earl of Murray., In. this caſe, 
there were ſeveral acts of Court thirling the Tennants,, and long-poſleſſion, 
Which was not inſiſted on, but only the a&t of Court, which was not found 
lafficient , feing it was only by a Bailie, without warrand or conſent of the 
Heretor,albeit cled with fourty years poſketion. Þut, a Decreet againſt the 
Tennants foraſtzitd Multures, and inupcmorial poilefion, was found tocon- 
ſtizute Thirlage to the Miln of the Barory, albeit rhe,defender was inteft cum 
golendinis, prior to the Infeftment of the Heretor of the Mila, and did ſome- 
times go to other Milns,” but clandeſtin-ly, and fometitaes was brought back 
by force ,. Jwve 24. 1665. Colonel Montgomery contra Wallace and others. 
which did not anport Intetruprion, which was not-faund by clandeſtine ab- 
Qraction, but by paying no Multure, at leaſt for a whole year... | 


-,, Fourthly, . Thirlage is not inferred by any deed-of Tennants , Poſſeſſors, 
Wodtetters,Liferemters,or any other but the Fiar 5 and therefore, there will 
be no Proceſs ſuſtained again(t the Tennants for Myltures, unlefs the Far be 
called, Februaryg. 16:8. Lawd of Wardeſs contraLaird of Dunkincie + or at 
leaſt; that there have becn prior Decreets wherein be was called, conſtituting 
the Thirlage, and all D.creets and Acts otherwayes are null by exception, 
it quarrelled within preſcription. 


Fifthly, Thirlage of Lands to another mans Miln,doth not infer a Thirlage 
| of 
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of the Teinds of theſe Lands, though acquired by the Heretor who thirled 
the Lands, July 7. 1635. Laird of /xmerweek contra Hamiltours. The like ir 
molendino Kegio, where no write was ſhown, but poſleſſion, to conſttute the 
Thirlage,which was found not to extend the Teinds, January 8. 1662. James 
Stewart contra Feuars of Aberleduo. The like where the Clauſe of thirlage 
bore, omninze granorum creſcentium ſuper terris ſuis : Here the Heretor of the 
Lands thirled had no right to the Teind, Spotf. Milns and Multures, Laird of 
Wanchtoun contra Hoom of Foord. The like where the Clauſe in a Charter, 
graned by an Abbot to his Feuars,bore the aſtriction,omninm grarorum,which 
was tound to extend to the Teinds which then belonged to the Abbots 
and the Teind was found thirled , when a Feu-duty was payed both for 
Stock andTeind, January 21.1681.Greirſor contra Gordoun of Spado.Nor will 
the exception of Teind be ſuſtained 1n Milns belonging to Kirkmen, having 
right t» both Stock and Teind. 

18. The next point propoſed, was the effeR and extent of Thirlage, being 
conſtitute, which is exceeding various ; for clearing whereof, advert, That 
thirlage 1s. either introduczd and inſtructed by Cuſtom and Preſcription, or 
by Paction and Write 3 when it 1s by Preſcription and Cuſtom , it 1s wholly 
regulatby Cuſtom,and theHeretor of the Viiln and his Tennent: ,can get no more, 
and wil get leſs thenthey inſtruct to be their ancie 1t cuſtom.which holds where 
thirlage 1sconltitute by write, but generally with the multures, ſequels, and 
ſervices uſed and wont,for then alſocuſtom mult rule it, and the Heretor of the 
miln will not be put to prove whatthecuſtomwas before that, Write,though it 
relate to cuſtom paſtzbut long cuſtom preſent will be ſufficient preſumption and 
proof of what was that preterit cuſtom, if the contrary cannot be proven 3 and 
though it ſhould be proven, yet fourty years poſleſſion will alter the caſe,and 
either increaſe the Servitude or the Freedom. 

If the Servitude be conſtitute by Writ, ſpecial regard is had to the tenor 
of the Writ,which therefore varieth thirlage accordingly 3 So thirlage fimpl 
Expreſt m the Writ,without mention of all Grain growing upon the —— 
was found to extend to all Corns "growing thereupon , abſtracted to other 
Milns,or ſold,though They ad payed no Multure palt memory for fold Corns, 
June 26.1635. Laird of Waxchtoun contra Hoom of Foord. 

19. A Clauſe of thirlage bearing , Una cum Muliaris ommninn terraruns 
intra Parochiam,tound not to extend to other Corns bought-in,and not grow- 
ing within-the fucken, Hope, Milns and Multures, Giles Mxrray contra Ten- 
nants of Dramſei, A Clauſe of thirlage , thirling an Heretors tennants to 
another mans Miln , and all the Tennants Grain growing upon the Land, 
found not to exrend to that Heretors Farm-bear, whether delivered to him, 
or ſold by him to his tennants or others, but that the ſame. was Multuxe-free, 
but yet was thirled, and behoved to come to the Miln and pay the ſmal duties 
only, Hqe, Milns and Multures, Lord Keith contra Nathaniel Keith: Which is 
alſo obſcrved,with this turther, that inveJa E* ilata were not thereby thirled, 
Spotſ. de ſervitutibus.AClaule of thirlage ownium granorum creſcemtium,wasfound 
not to extend. to the Heretors Farms who had ſo thirled his Lands, not being 
grund at any other Miln,but fold or otherwayes made uſe of: Neither to Corns 
not growing within the thirle , though tholing fire and water, or earnelled 
there, July 11.1621. Keith contra Ternants of Peterhead. A Clauſe of thir- 
lage granted by a Town toa Miln , expreſling inveFa && i/ata, found to be 
extended to all Corns Kilned or Steeped withinthe Thirle,though not brought 
to the Miln,nor uſe made of within the thirle, Spooſe de ſervitute, Ruthven con-. 
tra Cuthbert of Drakies. Thirlage of inveFa &> il/ata conſtitute by a Towhs 
Charter, found eficftual as to the Grain that grey in the thirle of that Miln, 
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and waslyable for a greater multure , as gras creſcentis , ſo that theſe Corng 
being bought by the Town, fellto pay both the ordinary multure, as groy. 
mg in theThirle,and aleſer multure by a ſeveralThirlage by theTowns Char. 
ter, thirling, ona inveta &iltata mn their Town , to that ſame miln, ſein 
the Town might ſhun the inconvenience of double multure , by buying only 
Corns , which grew not in the Thirle of that miln , Decemb. x1. 1678, Sir 
Andrew Ramſay contra the Texwn of Kirkaldie. 


20. In this caſe inveFa& i//ata , was found to import mault made within 
the Liberties ofthe Town, or Brewed within the ſame, but not tomeal where 
they did not buy the Corn , but _— the meal, though it was baken inthe 
Town, inreſpeG it was ſo proven to be the cuſtom, November 24. 1680, ir 
rer eoſdem, Put the quantity of abſtrat multures being referred to the 
Towns mens oathes, they were not found olieged to depone that they had pay- 
cd the whole Multures of years long bygone 3 but only it they knew and re- 
membered, that any part of it was not payed , and what that part of it was, 
December x2. 1679. inter ecoſdem : But ordinarly , inveFa & ilata , or thol- 
ing Fircand Water is only interpret of Stceping and Killing, but nor of Baking 
or Brewing. 


A Clauſe inFeuars Charters Ton them to theSuperiours Milns of ſuch a 
Paroch, whereof there were four,was found not to be put in the option of the 
Feuars , togo to any of the four, but to keep tothe particular Miln, to which 
they wereaccuſtomed, in reſpe& the Milns hatl ſeveral Suckens', and the Feu- 
ars were in uſe fourty years to pay Multures , and do all ſervices thereto , as 
was found, 1663. asto the Miln of Catharine. And the like found, 
as to the Miln of Dalſangar , ' another Miln of Maxchlein about the ſame 


time. 


_ Thirlage being conſtitute, or determined by cuſtom, doth ordinarly carry; 
210t only Multures of the Grain growing within the Suckez, but thoſe that thole fire and 
water within the ſame, by being kilned and iteeped, and in ſome places brown within 
the ſame. | | Tag 

The quantity of the Multure, ifit be not determinedby Write, is determin: 
ed by uſe of paymentof the Barrony or Sucken, though a part thereof in que- 
ſtion,  payedleſs formerly, which did only liberat them from bygones, July 20. 
1610. Neilſon of Craigcaffie contra Tennents of Innermeſon. | "FA 


2, Beſide the Multures Thirlage, is extended to Sequels, which being ex. 

preſſed in Thirlage , is underſtood to be the Knaveſhip , Bannock , or lock 
payable beſides the Multures, to the Milners and their Servants for their ſer- 
vice, according to the uſe of the ſeveral Milns, though theſe be not expreſt, 
March 22.1628, Adamſon of Braco contra Tennents of Shal/ie, © The like be- 
fore, even where the' Corns were abſtracted , Spotf Milns, March 22. 1528. 
And where the Thirlage is by uſe and cuſtom, theſe ſmall Duties are accor- 
dingly due befide the Multure. : 


22. Thirlage alſo carries ſervicetothe Miln, as carrying home of Miln-ſtoner, 
upholding the Damns, Watergates, and of the Miln-houſe, which are Services di- 
'verſe, and regulat according to the cuſtoms of the ſeveral Milns. 


The Thirlage conſtitute by Infeftment of a Miln, cum mutturis & Jequeli, 
a foun 


is, 
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found to giye right tothe ordinary Miln Servicestothe Mila- damn and Miln” 
ſones,by paQtioa or preſcription, the ſame were taken away, February 27. 1668: 
Maitland contra Leſly. 


In peoving of the cuſtoms oftheſe Duties to Milns, there is no neceſſi- 
ty to prove tourty years conſtant cuſtom, but diverlc years cultom, 7 poſbeyſu- 
rio, unle(sa contrary cuſtom be proven by the [ tucked, Nrcol. de ſjerwitme, acid 
contra Ballachan, 


But it was found, that an Hzretor of a Miln being Infett, and in poſſeſſion of 
the Miln , with the Multures 0: the Lands in queltion, y0m245344, he hathche 
benefite ofa polletlory Judgement, with teven yeus Polleiyuoii, and fo it will 
ſtand and be eftectual,till it be reduced notwuhiraiiding an auterior In:ettimeut, 
cums mollendinis, june 28.1635, Maxwel contra Maawel. 


23. Thirlage alſo is eſteemed by ſome, to carry this priviledge, thatthe He- 
retor of the Miln may, brevi mans, caitdownany other Miln bigge.l within the 
Thirle : But Craigs opinion 15 11 the contrary , 1a che forecited place, and it 
wasſo found, where the Miln lo bigged had gone fitreen days, Spot. Hulband 
and Wife, Laird of Ludquharn cw r4 Earl of Mariſchal, but wacthor it may 
not be hindered, while the new viiln 1s 114 building, isnoc fo clear, ar Jealtit 
may becivily interrupted, nurcdatione nov? operis, In re'pect of the favour of 
going Milns 3 thele are not to be deſtroyed, for the putlick uſe of the Coun- 
trie 3 from which groundit is, that the Water-gang of a Miln, patling thorow 
an Heretors Land, was not ſutfcred ro be ſtopped, thoughit was without con= 
ſent or preſcription , nor being to his prejudice, Hope, Milns, Laird of Baſs 
contra Laird of Balgowr. Bur though Milns may not be ſtopped, breui manu 
yet building a Miln within the Thirle on pretence toget Voluntary Multure ; 
and that the builder will itill briag his own Corns tothe other Miln, is unwar- 
rantable, and contrary the common cuſtom of deſtroyingQuerns, which might 
have the ſame pretence;nor could it be known what were Clandeſtinely grund 
atthe new Miln, within the old Thirle 3 but Huhards bcing building a Miln 
near to Breaſt-miln , who craved fummarly to ſtop him , by Supplication to 
the Lords, they did retuſeto ſtop, becaule it wasnot clear that his Land were 
Thirled, July 29. 1673. 


Thirlage hath alſo this effe& in ſomeplaces, that when any perſon is appre- 
hended, abſtrating Corn, the Horſe and Corn may be ſeazed upon, breui ma- 
zu, and the Corns confiſcated to the Milner 3 and Craig relatesin the forccited 
place, that it isthe ordinary cuſtom in France, that Corns are Eſcheat to the 
Lord , and may be ſcazed ſummarly. Ir is related by Craig, 1. 2. Djeg. 8. out 
ofthe Statutes of King William, that there ought ro be a Aaſterand two Ser. 
vants 1n every Miln, ſworn to be faithful rothe Maſter ofthe Ground and his 
men, and that the common Multure, not determined by Infeftment, is the 
twentieth Grain 3 and that all Grain that ſhall be ſer down upon the Ground 
of another Thirle, ſhall pay Multure there; and that when a Horſe carrying 
Grain, out of the Thirle is taken, the Grains eſcheat tothe Miller ; and the 
Horſe to the Maſter ; and that he who removes from the Thirle , {hall have 
his Sced Multure free ; Theſcare moſc part over-ruled by cuſtom, as hathbeen 
before ſhowen. , 


"This far I find it amongſt our cuſtomes, that the Spuilzie of a Horſe was 
elided, becauſe he was ſeazed upon , taking Corns out cf the Thirle to ano- 
XxXxXx ther 
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ther Miln, as was the cuſtom of that place, and that after carrying back there. 
of, the Horſewas offered that ſame night, January 22. 1635, Menzies contra 
Mckie, Thirlage, ommnium granorum creſcentiunm, upon ſuch a Tenement, found 
to extend, not only to the Tennents, but tothe Mains, July 29. 1673. Dundas 
of Breaſtmiln contra Skeen of Haljards, 


24. It remains that we conſider how Thirlage being Conſtitute, is deſtitute 
or taken off; andthat is in the like manner asit wasconſtitute, either by Pre- 
ſcription , whereby Liberty is recovered to the Thirled Lands, which needs 
no poſitive A& to deny the Maltures, but ſimple forbearance to lift or ſeek 
them is enough , or otherways by any Diſcharge or Renunciation , without 
further ſolemnity , for in that way alſo it is conſtitute 3 but the moſt ordinary 
way oftaking off Thirlage, is by granting a Charter , containing Milns and 
Multures in the terendas, which was not tound good as to the Kings Feuars, 
becauſe paſt in Exchequer without notice , as the common Style, January 8, 
1662, James Stuart contra Feuars of Aberledno ; which is moreevident, when 
Milnsand Multures are in the diſpolitive Clauſe; it hath the like effeR when 
the Milnand Multure is diſponed to one party, and by a prior Diſpoſitionor 
Infeftment, the ſame Lands which were of old of the Thirle, are granted tothe 
Vaſlals thereof, cum melendinis & muliuris , for thereby the poſterior Infeft. 
mentof the Miln and Multures, is a on habente poteſtatem and inctfettual, Ny. 
vewtb, 26. 1631. Mr. William Olephant contra Earl Mariſchal. 


25. In Thirlage there isonly allowance or deduCtion of Seed and Horle-corn, 
but nothing for Expenſes of Labouring, Jar. 14. 1562. Nicoljorn contra Feuars 
of Till/icontrit, 


26, Thirlage by a Vaſſal was not found effcAual againſtthe Superiour,when 
the Lands fell in his hands by Ward, unleſs the Superiour had conſented, Decem, 
T1. 1666. Earl of Caſſzls contra Tennents of Dau/mortoun. Thirlage by a Val- 
fals Charter, found not to make him 1yable for the AbſtraRion of his Tennents, 
but only the Tennents themſelves, Decemb. 10. 1667. karl of Caſſils contra She- 


rilf of Gal/oway. 


27. If it be queſtioned whether Multure be due when the Mn is unable 
to work by Froſ, breaking of the Damn, or otherways, it muſt be diſtinguith- 
ed , that ifthe inſutficiency of the Miln or the want Servants be through the 
fault of the Heretor, or his milner, theſe of the Thirle may goto other milns, 
and they will not only be free of (mall duties, but they may retain for theRe- 
paration of their damnage 3 ſuch Out-fucken multures as they payed at the 
miln they went to, but it the inſutticiency beby accident , without the milners 
fault,they may go elſewhere with what is neceſſary tor the[mterim,and will be 
free of the ſmali duties thereof, but ofno part of the multure, becauſe as hath 
been ſhown before, multures are now a diſtin Rent, and are not as the hire 
of the work, butbeſides the multurec, the finall duties are the hire 3 and there- 
fore, the milners failzie can only rake away theſe ſmall dutics , it was ſo found, 
February 9. 1666, Heretrix of Johnſmiln contra Feuars, 
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TEIND $S 
VW herczof Benefices \Sipendsy 


Preſentations "2 nb Inſt- 
ration » Tacks» Annatss -” 


Patronage. 
1. Teinds affett all Intrometteys, but 9g. Teinds are nt axmexed ts the 
| not ſongular Succeſſors. Crown. 
2, The riſe of Teinds. 10. Teinds included. 
3. The firſt diviſion of Parochs. 11. Surrender of Teinds ta the King 
4. Whether Teinds be jure divino, and his Decreet Arbitral, for 
Kinds of Teinds. valuing and ſelling thereof. 
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We have uo perſonal Teinds and 12, Commiſſion for valuation of Teittde. 
Viccarage , is local according to 13, Annuitie of Teinds. 
the cuitome of the ſeveral 114. The FG Teinds. 


| 


places. 15. Benefices. 

5. What Lands are Teind-free. 16, Decimz debentur Parocho: 

0. Teinds might not be Fened afier 17. Conſent of the Chapter , Convent, 
the Lateran Countil. or Prebend,how far requiſite. 
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18. Diminution of the Rental of Be- 28, Preſentation and Collation.. 


19 Fro hh 29.. The effed? of Poſſeſſion as to Be. 
20.- Tacks by Colledges, nefices and Stipends. 
21. Thepreſent condition of Teinds. 30. Stipends Allocat , and unalls-. 
22, Drawn Teinds. - cate, | | 
23, Opnilzie of Teinds and Inhibi- 3 it. Teinds change as the Lands 4re 
tions, in Graſs , Corn or other 
24. Remtalied Teind bolls, T Cropt. 
25; The mereſt of Biſhops in their Be- 932. Teinds are not debita fundi, 
nefices, 33. The Legal terms of benefices and 
26. The intereſt of. Miniſters in Bene- Stipends. 
nefices. 34. The Annat.. 
27. Kirks Patrimonial , or Patro® 935, Patronage, 
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EINDS being a burden , affecting 
Lands, and profites thereof; and being. 
alſo a diſtin& Right from the Lands, do, 
moſt fitly fall under Conſideration here, 
and either as a Servitude ſubjoynedo the 
preceeding Servitudes , or. as a ſeveral 
Right requires the fame Order, 


1. Teinds do affe all Intrometters 
with rheStock and Teind jomtly, or with 
the Teind ſeverally ; but though they be 
valued , they are not debita fund, atieR- 

NSCLYNNSL ing ſingular Succeſſors , for which the 
14h e 5-3 SIE 159% ground can be poinded , &ebruary 20. 
1662, Earl of Caltender contra Andrew Monro, Neither do they affe& the 
preſent Heretor, whilea Liferenter poſleſſeth, June 24. 1663, Menzies contre 


Laird of Clenurchie, 


Teinds, as the-Word denoteth, ſignifieth the tenth of that which is Teind- 
ed ; and beſides the civil Decimations that have been impoſed by Soveraigns 
upon their Subjects, as a Tribute for defrayingotpublick Charges 3 there have 
been anciently and: frequently Tcinds granted for Sacred and Fious ues ; So 
Abraham gave to Melchiſedec, the Teind of the ſpoil of his Enemies, Ger. 14. 
20. Jacob voweth to God alſo the tenth of all that Gud ſhould give him, 
Ger. 2S. 22. And it is evident that the Lord appointed the tenths of [/- 


rael for the Levites, whom he had ſet apart for himſelt, who were to give 3 
tenth 


Þt & bs 
venth thereof to the Prieſts, whoſerved at the Altar , Numb. 18. 26, and 28* 
The Temdsdid ſocontinuetill thealteration ofthe Jewiſh Church. The Hea- 
thens alſo did Conſecrate their Temds to their I ad SO their. 
Prieſts : Thus Plinins , Cap. 14, and 19. obſerveth : And Herodot obſeryeth 
in his fixſt Book, the like of Syrvs. | 


3. Ariſtus Biſhop of Rome, who was the firſt who divided the Miniſterial, 
cy by Parochs ; the Church before not being fo diſtribute to theſeveral 
Miniſters 3 this Ordcr being ſo convenient, that by appropriation of a fixed 
Paſtour to acertain flock , no Paſtor might be idle, and no flock negledted. It; 
hath run over the Chriſtian World, and the Teiuds of theſe Parochs have been, 
| payed to the Paſtors and Miniſters of the Church. | 


') 
4. From theſe and the like grounds , moſt of Papiſts, and ſome of Prote+; 
ſtant Divines, have concluded Teinds to be jure Grime ,. as being Inſtture, 
and Conſecrate by God himſelf, having a moral and perpetual foundarion,, 
that theſe who are ſet apart from worldly affairs, to the {crvice of God, ſhould; 
have a competent Livelichood from theſe for whom they ſerve, but the deter- 
mination of the 2=ota, to be the tenth part rather then any other proportion,, 
is a poſitive Law that God manifeſted , and was obſerved before the written; 
Word ; and was retained by the Heathens, even after they had deviat from, 
the true God : Butmoſt ofthe Proteſtant Divines, hold Teinds to be the vas. 
luntary Dedication and Confecration ofmen, for Pious uſes, and to havecon- 
tinued-in a tenth part from the example of Abraham , the father of the faithful, 
and of the Divine Conſtitution, in the Judicial Law 3 but there is no Divine 
moral Precept in the Word for Teinds , of which there is no mention m the 
New Teſtament, even where the mentainanceof Miniltersis purpoſely ſpoken 
to3_but only that theſe whoſerve at the Altar ſhould live by the Altar. | one 
who ſow Spiritual things , ſhould reap Temporal things , which doth hold forth a 
moral duty ofRecompenſe, to provide a competent Livelichoad far theſe who 
are ſeparat trom the World for our cauſe, but doth not inter atenth. part orany, 
other determinat proportion, but what is convenient. 4b | 
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5. Teindsare defined by the Canoniſts, to bea tenth part of all profites anc 
increaſe; and they are ofthree kinds, perſonal, predial and mixed: N 
are the Teinds of the profite of perſonal induſtry, as by Trading, Negotiation, 
Artifice, Science : Predial are of the natural Fruits ofthe Ground or Water 2 


mixed are of the Induſtrial Fruits of the Ground. 


6. But our cuſtom alloweth of no perſonal Teinds 3 and of theſe predialand 
mixed, ſuch only which have been in uſe, according to the Cuſtom of the ſe- 
veral places 3 ſuch are Teind Fiſh, for which the buyers of the Fiſh were foynd 
liable, becauſe of that cuſtom paſt memory , February 15. 1631, Brice Sen 
and Schaw contra Brown. But where the Fiſhers were fourty years in Poſlef: 
fion of Pihing . without Teind, in ſuch a Bay , it was found ſfafficient to lis 
beratethem, November 24. 1665. Biſhop of the Iſkes contra the Laird of Gree- 
ncck and others: alſo in other places , there is no Teind of Fiſhes; in ſome 
Places, Hay, Staigs, Swine, Lint, Hemp are Teinded, in other places not, but 
generally, Victual is Teinded, and Stirks, Lambs, Wool and Milk. 


7.TheViccarageTeinds is local, according to thecuſtomof wery Benefice or 
Paroch ; and therefore , wasſuftained for the Vi e of Salt, and ſo much 
out of each Looch, but notupon thirteen years Poſſeſſion, but only upon pre- 
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cri on by four years Poſſeſſion , November 29. 1678, Mr. Jabs Birgiecon- 
ir Eit'of NetH/talt and NS Tetinents - Yea, wr the fame Paroctr there way 
fourtd diverſity of the” Vicarage, fome places having no” Viccarage of Cows 
arid'other places paying Viccaragerof Milk, and Wool for Sheep; and' other 
ew paying Viccarage of Fay , Gooft and Grice, Jaly 7. 1677. Parfo.of 
reftounhangh contratus Parochioners. And Vicearage was not found dne out 
of Yards, whichwerea part of the Chanrions Portions, unleſs it. were proven 
that they had beenm uſe of payment of Viccarage before. | 


7. Some Lands alſo by long cuſtom, are Teind-free , as Temple-lands, be. 
ing out of uſe of payment of Teinds for fifty years, were found free for all 
time thereafter, Hope, Teinds, Earl of Wigtoun contra Lady-Torwood. Gleibs and 
Manſes are alſoTeind-free. And theTeinds of Lands belonging tothe Cyſtertian - 
Order, Hoſpitlersand Templers, were Teind-free , and fo continue in their 
Feuars , though the priviledge was only as to what theſe Orders laboured 
themſelves; yetthe Teind was found to belong to their many Feuars, for what 
the Feuars themſelves labour, Jul 15. 1664, ſhomas Crawford contraLaird of 
Preſtonngrarge. 

8, Teinds wereprohibite to be ſet in Feu to Lay-men, by the Lateran Coun- 
cit, held by Pope Innocent the ſecond , or any way to be alienate from the 
Chrirch - Though Church-lands might be ſet Feu, thele berg accounted but 
the Temporality, . and the Teinds the Spiriruality, as flowing trom a Spiritual 
ground or Divine Right. 


2 9: Feinds are atfoacknowledged with usto bethe Patrimany ofthe Kirk, Par. 
T3567. cap.10. and they are not,annexed to the Crown , as the temporality of 
Beticticesare. Par, 1587, cap. 29. 


"pb. Yet d&imeincluſearehereexcepted, for theſe are Fened with theStock, 
— can be only ſuch , as time out of mine have gone along with the Stock, 
tid hever have been drawn nor ſeparate 3 ' and therefore, are foordinarly ex- 
preft! decime, mecinfe, nunquam antea ſeparate;zand therefore, ſuch are preſumed 
to have been Feued out with the Stock, before the Lateran Council , and fo 
nfiſtent with. the Canons : But it it canbe proven that once they. were ſe- 
ple by Chutch-men, though they had right bothto Stock and Teing, and 
&# Feted with Teinds included, they arenot vatlide  decizre incluſe, which 
*& Chnrchi-man could Feu after the faid Councit. Neither can the King con- 
fifriite Feus:, 4t novo cum decimis inclufic , fo that theſe Teinds included, are 
eſtimate as noTeinds,long cuſtom being fafficient to makeLandsTeind-ftee;and 
herefore , they have never come in with Teinds or Beneficcs in any burden, 


ol Feinds by Law, as Minifters Stipends, &«. 


bg Y Abguit the time of Abolition of Popery in Scotland, the Popiſh Clergie 
Th ttt more —_— kong Tacks of their Temds : the Ring allo gave 
a 
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ives of Teinds and ereRed them with'Church-lands into Barronies and 
fhips, fy tht rhere remained little of them, 'no way able toentertain the 
Vfilifters; a pour Contraverſie was like te ariſe adout ther, till alt om 
wy intereft Tihmirted and ſatrendered rhe fame ro the King. , Firſt, B 
the gEneral 'fikretider of Ere@iwhs and Teinds. Secondly, By a particulat 
ſurrender vf'ftomeBeneficed pertons. Thirdly , Of the Biftops. Fourthly, 
OftheBurrows.The King,upan the2.of September 1629.Qrdered the whole mat- 
ro 1h 'that'the whole Teinds fhonit4 be conſolidat with the, Stock, 
Xitip tways4s ett with cytuperent Srigients to Miniſters , &c. And that 
ed Rant $347 S/' Wis | 42713 1:0F1 
TSISISE 


. 


= "there- 


"ee EY 


therelarey. the Tilar ogthe Tackſman of the Teinds » having perpatualior. 
hareditableRight, ſhould. ſell the ſametg, the Heretors, at,nine years. puchales, 
andwhace; the Right was, temporary, op. delgQive, the price thereak ſhould be 
made leſs.agcordingly, WS. 


12. And for thateffet, a Commiſſion was granted for valuation of Teinds, 
and: fax, diſponing;: thereof. as aforelaid. , and; tor; maditying and.localling Sti- 
,the:Maulters: His CHajeſty, reſerved to Himlelt only. a yearly Agnun 

ty of mon Scots out of each zoll of Wheat: and Barley, eight{hillingot 
Pcaſtaud Ric, 11x {tplling of Oats where the Boll rendered, a. Boll iof Meal; and: 
propartianally leſs. where it rendered lels : theſe Decreets: were Rattfied and; 
proſecuted. by. ſeveral Acts of Parliament, 1633. cap. 8, 15, 17, 19. And 
1641. cap. 30. Par. 1647. cap. 32. Par. 1649..cap. 46. Par. 1661.cap. 64, there 
was an exception in the A& 1633. cap. 19, which ordained the Teinds of 
all Abbacics and other Benefices , except the Teinds pertaining to Bi- 
ſhopriks. and other Benefices , which tell not under the ſubmiſſion. ; 
in which,, there. is a Clauſe., that the ſgids Biſhops and Beneficed per- 
ſans, ſbould enjoy the Fruits and Rents of their ſeveral Benetices, as they were. 
palletied by them,the time of the faidSubmithion,and.therefore,where they did 
draw the Teinds by the ſpaceof fifteen years before theyear 1528. or ar lealt 
ſeven. years of the ſazds fifteen years, or had. the ſame 1n rentalled Bolls, they 
ſhould ſo continue and not be valued, which provilton is repeated, Par. 1662, 
cap. 9. all this proved for the moſt part ineffetual 53 for compelling Titulars 
and Tagkſmen of Teinds to ſell their intereſt m other mens Teinds , to the 
proper Heretorsz becauſe theſe Commilſoners , allowing them an option to 
allocat whom they pleaſed , for the payment of the Miniſters Stipend z few 
ventured to. purſye them for Vendition, leaſt they might be excluded be allo- 
catian, which they weze willing to avert, by giving the deareſt Rates ; but 
if the Stipend had been laid proportionally upon all, the Kings favuur had 
been more effeQual and equal; but buying of Teinds being thereby retarded, 


the great, work of theſe Commiſſioners was to value, modifie and allocat Sti- 


, when the Tack-dutiesof the Tackſmen , were not found ſufficient to 
makeup theStipendzthe Commiſion did increaſs the Tack-duties upon the tackſ- 
men, and inrecompenſe thereof, prorogat their Tacks, whereby they,though 
at firſt being bur ſlender Rights, by many. nineteen years Prorogations became 
lntle leſs then Heretable Rights. 


13. The Annuities of Teinds not being annexed to the Crown , were dif- 
poned by King Cherler the firſt, to James Livingſioun , a Groom of His Bed- 
chamber, to. be uplifted by him tilthe was fatished of the ſlum of 

Which Right was purchaſed by the Earl of Lowdews, and did receive 
many ſtops , and took litle effe& till the Kings return , who gave a Commiſ- 
fion tothe late Earl of Lowdexy, to tranſatt for the bygone Annuities, and to 
Diſpone them withthe full Right thereof in all time coming, and his Diſpoſi- 
ton with conſent of two Members of Exchequer was declared fufhcient Rights 
to the buyers , and were appointed to be Recorded in the Books of Exche- 
qQuer, that the ſums gotten therefore might be known, and. imputed unto the 
lum , for which the Right tothe Annuity was granted 5 according to which, 
many have boughttheir Annuities. The Commiſion did alfo. give power to 
Value the Teinds, that the Annuity might be known, and to, uplift and com- 
pone for the bygone , and the Current Annuities until they were fold, 
and accordingly ColleQors were appointed by the Earl of Zgwdoun, in ſeve- 
ral placesof the Kingdom, The like Commithon was renewed to Jaxes Earl 
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of Lowdown , after his Fathers death , who did make ſome progrets therein, 
in the ſame way as his Father had done , but a ſtop was put thereto by the 
Kings Warrant, inamo 1674. which doth yet ſtill continue: and withthis ſtop, 
by a Proclamation from the King,all the arrears of theAnnuity before the year 
1660. were ſimply Diſcharged. | 


' 14. The Rule preſcribed by the King, for valuation of Teinds, to fix them 
to a conſtant yearly duty , was'this, that where the Teinds were ſeverally 
known from the Stock , and ſet by Tack or Rental , the ſame ſhould be allo 
valued ſeverally, deducing a fifth part for the eaſe ofthe Heretor, becauſe fre- 
quently the Church-enen find drawn the rate of the Teind above the juſt ya- 
le, by their Stocked and Rental Bolls - But where the Stock and Teind 
_ not ſeverally known, the fifth part ofthe Rent was decerned to'be for 
the Teind. 


15.Teinds by theCanonLaw, were all conſtitute intoBenefices,which follow the 
ſeveralOffices in theRomanChurch, which were either Prelacies or inferiour to 
Prelacies: Prelacies were the ſewho had Chapters and Convents, And therefore, 
one had the Prelacy or preference among thercſt of their Colleagues , tuch 
were Arch-Biſhops, Biſhops, Abbots, Priors, Priorctles : Abbots and Priors 
had the Prelacy amongſt the Mouks, of ſcveral Monaſteries, as the Prioreſles 
had over the Nuns, | 


There were allo ſome few Monaſteries which keeped the name of Monaſte- 
ries or Miniſtries, and the Prelate was called Miniſter, of which there are four 
in Scotland; the Miniſter of Fale, Peebles, Scotland-wall, and the Trimity-friers 
of Aberdene : Next unto theſe , were the Provolts of Collegiat Kirks, infſti- 
tuted for (inging of Meſs, ſpecially for their Founders and Patrons 3 theſe Pro- 
volts govering their Prebend<,who were skilfal in Muſick,and had their feve- 
ral Stalls in which they fat, for the more orderly ſinging of their parts'of mu- 
lick, from which theſe Prebends were defigned of the firſt, tecond,' or other 
Stall. Some of the Colledg e-Kirks were founded by the Kihg and great Fami- 
lies: The Chapel-Royal is a'Collegiat-Church, Governed'by the Dean of 
the Chapel 5 which Office is now: annexed to the Biſhop of Dumblazz, 'under 
whom are thePrebends of the Chapel-Royal.. The Earl of Fife founded the 
Cglledge- Kirk of Kirkhbeugh. The Earl of March founded the Colledge-Kirk 
of Dumbar, The Earl of Bothwel, the Colledge-Kirk of Chrightour. e Earl 
of Lexnox, the Colledge-Kirk of Dumbarten.. The Earl of Roſs, the Colledge 
Kirk of Tain, Other Families Erefted Chapels, Officiat by one Chaplain : In 
feriour to theſe Prelacies, were Parſons, Viccars, Chaplains, Prebendars; theſe 
had Patrons, whoſe advice and prote@ion., they uſed in ſtead of a Chapter 
and Convent which Prelacies only had. - *- -/ 


16.--The general rule by the-Canon-Law was , that decime debentur parochs 
de jure, the Parſonage Teinds to the Parſon; the Viccarage, or ſmall Teind'to 
the Viccar 3 and where noother appeared to inſtruct Right, the Teinds were 
ipſo jure ,, due to Parſons and Viccars, it was ſo found; and that the Kings 
Gift was not ſufficient to carry the Right of Teinds , from the mncumbents, 
unleſs mortification thereot to any other Othce or Benefice OP there- 
of by another Office were inſtruted, Jume 27.1665. Alexander Ferguſon con- 
tra Stuartof Aſcog.” | F 
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The Biſhops and ſuch Prelaciesashad curaw animaruar, had Chaptersz and 
the Priors, Prioreſles, Abbots, &c. had Convents,whoſe conſent in all maſters 
- ofBenefices being Chapterly conveened, was necelſlary, and in evidence there- 
of, the Seals of the Chapter or Convent were appended.  ' | DE 
Viccars wereeither ſuch as wereſubſtitute byParſons and otherClerks,or ſuch 
as had a diſtin tOfficezand therefore, were not changeable by theirConſtituents, 
and werecalled Viccars of cure cum cura animarum;or per Viccars:Chap- 
lains were Clerks, having cxraminftitute for their accom tion who were far 
from ordinary Churches ; and therefore, were Erc&e:d upon the Expenſes of 
the Founders, who were therefore Patrons; and of all other Patrons ſuppo- 
ſed to have greateſt intereſt in theſe Benefice; ſo that after the Reformation, 
theſe Chaplanries and Picbendaries, were declared to return and be diſpoſed 
upon by their Patrons, to Burſers of Colledges , Par. 1592. cap. 158. Like- 
ways Frebendars were ſuch as had Prebendamor a Benefice, which was at firſt 
2 common name, but was made ſpecial by uſe to theſe Clerks, who had no 
other ſpecial name. 


Theſe Prebendars were cither cz cura animarnm, or fine cura, as Parſons 
preparing for orders , molt ofthem were Inſtitute mn Colledge-Kirks, tor ſing- 
ing of Meſs, ſpecially for the Founder and his Family, over whom was a Pro. 
velt , having the power of Prelacy ; in theſe allo the Patrons were held as 
Founders, and had the chief Intereſt in the Benefice, whichtherefore, aftcr 
the Reformation,returned as void to them; the chief Prebendars were theſe 
of the Kings Chapel-Royal; the intent of Conſtitution of theſe Offices, as a- 
forclaid, was mainly to ſecure the BeneficeandPatrimony of the Church againſt 
Dilapidation , the incumbents being Adminiſtrators , or at beſt Liferenters, 
might otherways have wronged their Succetlors, in favours of their Friends 
and Relations; and therefore , Prelates could do nothing of moment, with- 
out conſent of their Chapters or Conyents, or other Beneficed perſons, with- 
out conſent of their Patrons. Though theſe Offices were aboliſhed by the Re- 
formation , there was no other way fallen upon , for managing of Benefices, 
but by giving Secular perſons the Defignarions of theſe Offices, who therefore 
were called Titulars, becauſe they had the naked Title without the Office of 
Biſhops, Priors, Abbots, Provelts, &c. who in Lieu of the conſent of Chap- 
ters and Convents, appended only the common Seal thereof ; and when 
Biſhops were ſet up again , and Chapters appointed for them , the con- 
ſent of the major part thereof was requiſite , with the Seal ; Yet it was 
not neceſlary that they ſhould be Chapterly conveened , Parliament 1606. 


cap. 3. 


- 17. But before the Reformation, according tothe Canon Law, there were 
theſe Reſtraints upon Beneficed perſons , in order to their Benefices, as to 
Teinds, they could grant no Feus at all, neither could they grant Tacks with- 
out conſent of the Chapter or Convents of Prelats, the members whereof were 
found ſufficiently proven by Feues , and Preſentations granted by Prelates, 
and ſubſcribed by theſe perſons as members of the Convent, without neceſſi- 
ty to ſhow the Erection ot Foundation, or theſe perſons Admiſſion, and that 
there were no more members of the Convent, then the eight ſubſcribing ſe- 
veral Writes , June 24. 1623. Laird of Drumlanrig corira Maxvel of Hills. 
$porſ, Kirkmen , Parſon of Kinkel contraLaird of Coulter. The conſent of moſt 
part of Prebenders , was neceſſary, nut reckoning the Prebenders, that were 
out ofthe Countrey ; this was alſo obſerved by the Earl ofHaddingtoun, March 
lO. 1612, inter eoſdem, 
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The conſent ofthe Chapter was found, not only neceſſary to the Deeds of 
the Prelat , but.to the Deedsof the members of the Chapters; and ſoa Tack 
ſet by a Dean, though of Teinds mortified to a Colledge, whereof the Prin- 
cipal was Dean , was found null, for want of the Chapters conſent, 
Spotſ.Kirkmen , Colledge of Aberdene contra Lord Frazer ; where he obſerves, 
that the ſame was found twice before, yet it was not found necellary to the 
Tacks of the ſeveral members of the new Erefted Chapters, of St. Andrews, 
whereof many Miniſters were Of laick Patronage, Hope, Teinds, Tennents of 
Craighal contra Mr, Walter Kinninmont.. But the old priviledge of the Biſhop 
of St. Andrews, which is yet ccontinued 1s, that the —_—_— of his Seal is 
ſufficient , both for him and the Chapter, without neceflity of their ſubſcrip- 
tion, Par. 1606, cap. 3. 


18. Secondly, Beneficed perſons were reſtrained from ſetting Tacks of theis 
Teinds , evenwith conſent of their Chapters, with Diminution of their Ren- 
tal z and therefore, Miniſters provided to Benchices, granting penſions, tacks 
or feues of their Benefices, with Diminution of theRental,they found at their 
Entry , theſame aredeclared null , and they to be deprived , Far. 1581, cap. 
Ion. And alſo all Beneficed perſons were ordained to find Caution to leave 
their Benefices inas good caſe as they found them 3 and all Tacks, provifſtons, 
or changing of Vidal in Money . in Diminution of the Rental , which was 
at their Entry declared null, Par. 1585. cap. 11. But by Ac of Par. 1606. cap. 
3. It is declared lawful to the Biſhops to ſet as many Tacks of the Fruits and 
Duties belonging to their Benefice, either ſhort or long Tacks as they plealc, 
and for asmany years as they think expedient; which may ſubfiſt of the Law 
without Reſtraint or Limitation ofany timez which Tack being once ſet, ſhall 
be accounted , the Rental not to be diminiſhed thercafter ; but there 1s nore- 
ſtriQion in relation toany Rental, preceeding the ſaid AFt 3 but it 1s only re- 
. commended to the Biſhops toſet to a competent avail near the worth; butby 
the A& of Par, 1617, cap. 4. Biſhopsare prohibit to ſet Tacksfor longer ſpace 
thcn nineteen years : And all Penſions or Tacks of the thirds of Benefices, 
which then belonged to the Church , ſetin Diminution of the Rental, payed 
at the firſt aſſumption of the Benefice, were declared null, par, 1597: cap. 
240. 


19. Thirdly, inferiour Beneficed perſons could ſet no longer Tacks ofany 
part of their Benefice , then three years without conſent of the Patron, pur. 
I594. cap. 200. which was extended to Deeds done by Provelts and Pre- 
bendars , though havinga reſemblance with Prelacies, ſeing the Patron hath 
ſo great Intereſt , Hope, Patron, Laird of Dramlanrig contra Cowhiland others, 
And Beneficed perſons below Prelats, are diſcharged to ſet Tacks of any part 
oftheir Benefice longer then their life, and five years after; and if theſe Tacks 
be not Regiſtrate ina Book keeped by the Clerk-Regilter for that effe&t, with- 
in fourty days after the date thereof, they are null, par, 1617. cap. 4. Yeti 
theſe long Tacks, the conſent of the Patron is ſtill neceſſary and therefore, 
a Tack of Teinds , without conſent of the Patron , wasonly found valid as 
to three years, and null as to the reſt of the years contained therein , July 18. 
1668. Mr, George Johnitoun contra of Howdoun. And a 
Tack of Teinds for more then three years without conſent of the Patron,was 
ſuſtained by his ſubſequent conſent, having accepted a Right to the Tack, and 
obtaincd prorogation thereupon, Jazwary 19. 166g. Earl of Athol contra Ro- | 
hert ſoy of Strouan, 


i Telnds, 263 

20.ATackofTemds ſet by anUniverſity for adefinite time,with an obliege- 
ment to-renew the ſame in all time thereafter , was found not effetual after 
the definite time, though the fame Rent was received for years after, which 


was not ſuſtained as homologation, but as tacite relocation, July 13. 1669. Old 
Colledge of Aberdeen contra the Town of Aberdeen. 


21. To come to the condition of Teinds, as it now ſtands {a great part of 
them is in the hands of the Heretors to whom the Stock ras. 2 a part al- 
ſo is in the hands of Titulars and Lords of EreQion , and tackſmen having 
right to other Heretors teinds, who have ordinarly prorogation of their 
tacks ; the reſt belongs to Miniſters, or Royal Burghs, for the maintainance 
of their Miniſters, Colledges or Hoſpitals. Of theſe teinds' which are not in 
the Heretors own hand ; ſome are drawn in kinde, pſa corpora; ſome are in 
old ſtocked rental Bolls ; ſome are in tack or uſe of payment , and others 
under Valuation. We need to ſay nothing, as to teinds that are in the hands 
of Heretors to whom the Stock belongs,about which there can belittle con- 
troverſie, except in the caſe of new Erections or Augmentations; tor tends, 
through whatſoever hands they paſs,carry alwayes along with them, as a bur- 
den eliing them, competent Stipends for the Miniſters who are or ſhall be 
erefted. Neither is there any other debate concerning teinds orderly va- 
lued, being thereby liquidate and clearz nor concerning thele teinds which 
are in tack during the tack, further then hath been ſaid before of the Re- 
quiſites for ſetting ſuch tacks. It remains to conſider drawn teinds and 
rentalled teind Bolls, and conclude with the preſent intereſt of Afiniſters and 
Patrons. 


22. As to the drawn Teinds, the manner thereof is preſcribed, Par. 1617, 
cap. 9. That the poſſeſors may require the teind-maſter, once for teindin 
of Croft or In-field Corn ; next, for teinding Barley ; thirdly, for Out-fiel 
Corn, within cight dayes after the ſhearing of theſe three ſeveral kindes of 
Corn ; or at leaſt , when the ſame are ſhorn till about a tenth part, to come 
and teind the -ſame within four dayes ; and the teind-maſter , if he dwell not 
within the Paroch, is ordained to have a ſervant for teinding, and to intimat 
his name publickly the laſt Sabboth of Jxly,or firſt Sabboth of Azg»ſt : So that 
upon requiſition to the teind-maſter perſonally, or at his dwelling-place in 
the Paroch, or to his ſervant ſo defigned, the poſſeſſor might p to the 
teinding of his own Corns;z and if the teind-maſter refided not in the Pa- 
roch, nor had any ſervant defigned, or if upon intimation they appeared not, 
the poſſeſſor might before witneſſes teind his own Corns, and was only ob- 
lieged to kee te teind skaithleſs for eight dayes after the ſeparation; but 
if — with the teinds any other way, he is lyable for wrongous in- 
tromiſtion, 


23. Spuilzie of teinds is only competent in the caſe of violence , where 
the teind-maſter being in preſent poſleſſion and uſe of drawing the teind, 
doth orderly come to teind, and is debarred by force; or when the teind- 
maſter, being in uſe that ſame year or the former year to draw the teind, any 
other intrometteth therewith, The former ad is like Ejeftion,and this is like 
Intrufton, eſpecially if the Teind-maſter have uſed Inhibition by publick Ler- 
ters,publiſhed at the Paroch-Church where the Teinds lye, as an intimation to 
all parties having intereſt, to forbear medling with the Teinds, otherwayes 
then by order of Law, which may be execute by any perſon asSheriff in 
part, Janwary 27. 1666, Earl of Eglintoun contra Laird of Cunninghamhead. 

Zz2% 2 - This 


This Inhybition is the competent legal way to take off tacite relocation, 
when Teinds have been ſet in Tack, and the Tack expired 3 and when they 
are in uſe of payment of certain duty , and hath then: the ſame effec that 


Warning hath in relation to Tennants of Lands , and being once duly uſed, 
it interrupts tacite relocation,or uſe of payment,not only for the years where- 


in it 15 uſed, but for all other ſubſequent years, March 18. 1628. Lord Blay. 


tyre contra Parochioners of Bothwel. But the Titular may not by toxce drazy 
the Teinds after Inhibition, but muſt purſue therefore where there was any 
pretence of title, elſe it is a Spuilzie in him, Jamary 27. 1665, Laird of Bair- 
foord and Bearſtoun contra Lord Kingſtoun.. 


Upon Proceſs, Spuilzie was ſuſtained againſt the Heretor,recerving a joint 
duty for Stock and Teind, March 16. 1627. John Irg/is contra Gilbert Kirk. 
wood ; But it 1s not effeCtual to infer Spuilzie againlt Tennumns , continu 
to pay their Maſters a joint duty for Stock and Teind , as they were in uſe 
before,though the Inhibition was particularly intimat to the tennents , ſcmg 
they knew not how to diſtinguiſh the proportion of Stock and Teind, hay- 
ing ſtill payed a joint duty promiſcuouſly for both , December 12, 1627, 
Arbuthzet contra tennants of F airnieflat. But the priviledge ot tennants 
paying to their Viaſters for ſtock and tcind jointly , was not extended to a 
Merchant buying a whole Cropt togethcr., v ho was found Ilyable for the 
teind, though he payed before any diligence, Juze 24. 1662. Mr. Alexander 
Verner contra (George Allan. In like manner, Merchants buying the Herring 
Where they were taken in the Ifles, were found lyable for the teind by im- 
memorial poſleſhon , ſo to uplift the tcind-fiſh from the Merchants , who 
bought whole boat-fulls of the Herring green, December 13. 1664. Bill 05 of 
the Ifles coztra the Merchants of Edinburgh. But, as Warning, fo Inhibition 
of Teinds is taken off by accepting the old duty thereafter , or of the ordi- 
nary taxation accuſtomed to be payed for the tack-duty , Hope , teinds, 
Lord Garleis contra tennants of WWhiteborn , or by a ſmall part of the old 
tack-duty , ibidem, Mr. Audrew Balfour contra Lord Balwerino, John Glen- 
dinuing contra tennants of Partous, | 


24. Rentalled teind-bolls is, when the teinds have been liquidate and 
ſettled for ſo many Bolls yearly by Rental , or old uſe of payment which 
preſumeth a Rental. By this means, the beneficed perſons gained an advan- 
tage of the poſlefſors 3 and therefore, by the Kings Decreet Arbitral , ſuch 
teinds which are ſeparat, and ſeverally ſet or known from the Stock, had 
a diverſe and dearer valuation 3 and therefore, rentalled teind-bolls were 
found due by uſe of payment immediately preceeding the debate , though 
exceeding the worth of the teind, till the teind in kind were offered, and 
intimation made that the party would not continue the uſe of payment of 
rentalled Bolls, cMarch 22. 1626. Lennox of Branſhogle contra tennantsof 
Balfroon. 


© Teind-bolls were found due according to the old Rental, though a leſſer 
quantity was received by a Miniſter for ſeveral years: Here the Biſhop to 
whoſe Biſhoprick the Teinds of that Paroch were annexed, oppoſed the al- 
teration of the old rentalled Bolls, whereof a part only was allocat to, and 
received by the Miniſter, July 3- 1630. Mr. George Summer contra Stewart of 
'Balgillo. The like where there was a Decreet formerly for the Teind-bolls, 
ÞHht prejudice to offer the Teind in kinde in time coming, Feb. 20. 1633: 
Colledge of Glaſgow contra Mr. James Stewart, 
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25. The intereſt of Biſhops in their Benefices, is much alike with Mini- 
ſters as to their entry, which 1s regulat by their Conſecration or Tranſlation, 
which if before Whitſonday, gives them the benefit of that year ; andit after 
Whatſonday,it gives them the halt. During their incumbence, they have not 
only the Fruits and Rents of the Benefice , but the power to ſet Tacks for 
nineteen years, with conſent of their Chapters, Vide $ x7. and to receive 
Vaſlals, and to conſtitute Commiſlars; all which are effcctual after their death 
or removal. They have alſo the Quots of Teſtaments confirmed by all their 
Commilſlars during their lite,or within the time of their Ann after therrdeath ; 
but they have no Quots of Teſtaments not then confirmed, although the per- 
ſons died in their lite, or _ their Ann , becauſe the Quot 1s due for rhe 
Confirmation, as was found, July 6. 1676. Biſhop of Edtargh contra Cap- 
tain Wiſhart : and for the ſame reaſon, they have not the Compotirions or 
Duplications of Heirs, Appriſers or Adjudgers, whom they do not actually 
receive in their life, which will not belong to Executours, or fall within their 
Ang,but to the next Intrant, who only can receive theſe Vaſlals. 


26. The Intereſt of Miniſters in the Teinds may be conſidercd, cithcr in 
their entry during their incumbency, or after their removal. In all which, 
the Miniſters intereſt is of two kindes; for either he hath the Benctice, Par- 
ſonage or Viccarage, or hath only a Stipend modified thereof; tor theſe Bene- 
fices did ordinarly belong to the incumbents of particular Parochcs, and ivl- 
lowed the Office of ſerving the Cure there : and therefore, when theſe Bene- 
fices were not creed in Temporal Baronies and Lordſhips, or otherwayes 
ſo affected by Titles, Tacks or new Erections,that the Miniſters thereby could 
not have a competency, they betook themſelves to the Benefice, and had the 
ſame Right and Priviledges as to them,as beneficed perſons formerly had,and 
might ſet Tacks thereof 1n the ſame way, and with the fame reſtriction, as is 
before declared. But more frequently, the Miniſters had modihed Stipends, 
which were appointed by the King and Parliament to be modified out of the 
Teinds, whatever the Title or Intereſt of any other perſon were therein z 
which they could not reach, if they took them to the Benefice it ſelf, as they 
might have done by the Act of Par. 1581- cap. 102. Ordaining , That all Be- 
nefices of Cure under Prelacies , ſhould be provided only in favours of able Mi- 


niſters. 


27. The Intereſt of Miniſters was according to the nature of the Bene- 


+ fices whereunto they were to have right, or out of which their Stipends were 


to be modified 3 for all Kirks were either Patrimonial, or Patronat, and by 
clearing Patronage , it will eafily appear what Kirks are Patrimonial : For, 
this diſtinftion 15 taken from that of perfons in the Civil Law, in theſe who 
are ingenui or fully free, and libertini or become free, but with ſome acknow- 
ledgements and ſervices to the Authors of their freedom, who were therefore 
called their Patrons : So there ſtood the like relation betwixt Patrons and 
Kirks patronat, as betwixt Patrons and Libertines, the ground whereof was 
an eminent good dced done by the Patron or his Predeceſlor to that Kirk, 
eſpecially theſe acknowledged in Law, 


Patronum faciunt, Dos, Mdificatio, fundus. 
Signifying the building of the Church, or-giving of the Stipend, or of the 


- Ground neceſſary for the Church, Church-yard, Manſe or Gleib, were the 


grounds for conſtituting the Patronage, which were ſufficiently inſtructed by 
cuſtom of the Kirks, acknowledging ſuch a Patron. 
5 A It 
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It was lately contraverted who ſhould be patron of a ſecond Miniſter, whoſe 
Stipend was conſtitute, not our of the Teinds, but by Contribution, and in- 
gagement of a Town for the greateſt part, and the Heretors of the Landwart 
paroch for the reſt 3 whether the patronage and power to preſent that ſecond 
Miniſter, ſhould belong tothe patron ofthe Kirk, having the unqueltionable 
power of preſenting the firſt Miniſter, or the Contributers, in which compe- 
tition , the patron of the Kirk was preferred, becaule the contributers had ne- 
ver becn in poſleſſion of preſenting , nor had reſerved the patronage nor 
wer of preſenting in the erection of theſecond Miniſter, which was only by 
an Ac of the Biſhop and preſbytry , bearing the ſhares contributed for a ſe- 
cond Miniſter ; but neither Reſervation nor proteltation by them concerning 
the patronage or power of preſenting the ſecond Miniſter ; nor was any thing 
of cuſtom or polieſſion to ſhow the meaning of tae parties, November 18, 
1680. Town of Haddinetoun contra the Earl of Haddingtown. This cale will 
not prejudge Ereftions of ſecond Miniſtersin moſt of other Towns 1n the King: 
dom , where the Ere&ion doth bear reſervation of the patronage. But for 
clearing of the derived Right from the firſt patron, eſpecially to lingular ſuc- 
ceſſors , the patronage was ordinarly conveyed by Intefcrments, carrying cx- 
prelly, Advoration, | wiecry and right of patronage of juch Kirks, Such hirks 
thenas acknowledged no patron are fully tree 5 and theſe arc provided , not 
by preſentation, but the ordinar conveycth , plexo jure, whereby the Incum- 
bent hath right to the Benetice , and full Fruttes: But in Mental Kirks, the 
Incumbent hath but a Stipend, and theſe belong tothe proper patrimony of 
Prelats, who have right to the Fruits thercof , asapart of their own Benetice; 


and therefore, are called patrimonial or menſal, 


Patronage isalfo, either Laick or Eccleſiaſtick 3 Laick is that which bclongs 
to ſecular perſons 3 Ecclefiaſtick, that which belongs to Church-men, as when 
a Biſhop hath the right of preſentation toa Kirk, not in his own Dioceſs ; there 
he preſents, bur another muſt confer as Ordinar, and ſo hes but Eccleliaſtick 


patron. 


28. Kirks patronat required for the entry of Miniſters , a preſentation of 
the patron, preſenting a perſon to the Church and Benefice, to be tryed by 
Church-men having that power, and giving him the right of the Benchice, or 
Stipend, being found qualified , and Collation of the Ofhce and [nititution 
therein by Church-men upon tryal, without which, the Incumbent could have 
no right ; yet where the Biſhop had the power of Collation and Inſtitution, 
and toconfer , plenojure , a Gift from the Biſhop, conterring and admitting, 
wasfound ſafficient without a diſtin& Preſentation and Collation, July 4. 1627. 
Miniſter of Skate contra parochioners. But in Kirks not patronat,[nſtiturion and 
Collation was ſufficient. And of Jate, the A& of Ordination or Admiftion 
of Miniſters by presbytrics, ſerved for :11: But in Benefices without cure, as 
prebendriesor Chaplanries, preſentation is ſufficient without Collation and In- 
ſtitution, March 14. 1522. Scot contra Penman, 


29, Miniſters being thus Entred, have —_— to their Benefices or Stipends, 
during their incumbency , which they need not inſtruct by Write , bur 1t 1s 
ſifficient to prove by Witneſſes , that the Miniſter or his predeceſſors have 
bcen in poſſetſion of that which is contraverted , asa part of the Benefice 0r 
Supend of that Kirk, and that is commonly holden and repute to be a paſt 


thercof:; for there being no competent way to preſerve the Rights and Evi- 
dents 
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dents ofthe Kirk amongſt ſucceſſors in Office, as theres of other Ri hts amongſt 
other Succeſſors. The Canon Law attributeth much more to poſle then the 
Civil;for therebypoſſeſſor decernalis,or triennalis,nont enetur docere detitulo: Which 
was not only extended to inſtruct that the thing polleſſed belonged to the Be- 
nefice , but that the incumbent had ſufficient right 3 and therefore, liberated 
prebendars from produQion of their proviſions, in the caſe of improbation, 
Hope, improbation , Biſhop of Ga/oway and Dean of the Chapel-Royal con- 
irs the prebendars : This preſumption would not be elided by any extrinſick 
Right 3 Yea, it will liberate from preduCtion ofany written Right in Redu- 
&ion and Improbation, where there 1s no Right extent: But 1f a Right be 
foupd by the oathsof Church-men or others, to be extent in their hands, the 
ſame will be preſumed to bethe Right , by which they poſle(s; and it may be 
improven by a poſitive probation, but not by a prelumptive probation , by 
way of certification, concluding it falſe , becauſe the poſleflors declined to 
produceit , or to abide by it 3 when the Right is produced , any exception 
may be proponed upon any thing contained thercin = and therefore, an An- 
nualrent ot ten Chaldersof Vittual , mortified by the King tothe Chapel-royal 
was excluded by a Redemption thereof , granred by the King voluntarly up- 
on payment, whenthe Biſhops were ſupprelt, 1n reſpect the mortification bore- 
ſuch a Right mortified, which had therein a Reverſion ; and therefore , after, 
Redemption, thirteen years polleſſion could nut relieve, the Right being Re- 
deemed : Neither could the Act of Reſtitution of Biſhops, reſtoring them to 
the Rights and poſſeſſion they had betore 16537. ſeing that could not hinder 
another party ro redeem, July 21. 1676. Bilhop of Dumblain contra Francis 
Kinloch. A Miniſters Stipend,, as to the uſe of payment and quantity , was 
found probable by witnefles without write, i» poſeforio, as was lalely found, 
Miniſters Relict contra Earl of Caithneſs, As to the time ſufficient to give 2 
polſeflory Judgement in Benefices or Stipends upon poſleſsion , without Evie 
dents in writez but being holden and repute as a part of the Benefice : The 
Canon Law , Regula Cancellarie , 33. determines it to three years peaceable 
polleſion , which is rather as to the Incumbents Right ; that after three 
years polleſsion , he cannot be queſtioned during his Life. I tind not our Deci- 
fions ſo clear in it , butit cannot exceed ſeven ne arr » Which gives a 
polleſlory Judgement in Infeftment of property , ©, it was ſo found, No- 
ember 25. 1565, James Petrie contra John Mitchelſon , The like about that 
fame time, Mr, Alexander Ferguſon contra Lievtennant Collonel Alexander 
Agnew, 


Miniſters alſo during their Incumbencie , may ſet Tacks according to the 
Rules for ſetting of Tacks , by Beneficed perſons betore expreſt, which are 
valide and effe@ual , though the Incumbent be deprived or tranſported, par. 


1592.Cap. I15. 


30. Miniſters Stipend are-ordinarly allocat out of the Teinds of particular 
Lands, and when they are allocat , all Intrometters with the Teinds of theſe 
Lands allocat are lyable forthe Stipend , not proportionally with other Intro- 
metters , bur in ſo far as their whole Intromiſsion can reach , even though 
they made payment before they were charged by the Miniſter, which they al- 
ledged wasbora fide, tothe Heretor orTackiman, February 19.1629. Kirkcon- 
tra Gilchriſt. And if there be no Allocation, the Stipend is a burden, affeR- 
ng the whole Teind, out of which it is modified ; andthe Miniſter may take 

5s A 2 himſelf, 
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himſelf, either to the Heretor or poſleſfor, Spotſ; Kirk-men, Mr.  Audrew Key 
contra William Gilchrift December 3. 1664. Mr. J. Hutcheſon contra tarl of Caſe. 
fils : In which caſe it was found , that the Miniſter might take himſelf to 
any of the Heretors of the Paroch for the whole Teind, info far as his modi- 
fied Stipend went, ſing he had no Locality, and that the Heretor diltreſt, 
behoved to ſeek his relief proportionally from the reſt. And a Miniſter was 
found to have right to purſue an Heretor for his Stipend , payed out of his 
Lands 3 and that accepting an Aflignation to a parrt o: the Teanents duties, 
did not liberat the Heretor further then what the Miniſter received , unleſs the 
Aſsignation bore , in full ſatisfafion, November g. 1677. Mr. Fohn Rutherford 
contra Murray of Skirling. Yea, though an Heretor was but an Appryzer 
of the Stock and Teinds, he was found lyable perſonally, thoug! he had not 
intrometted, and though he offered to aſfsign as muchot the Rent, December 
20, 1622: Sir John Preſtoun contra Sir Fohn Ker, And though the intromet- 
ter was but a Wodſetter, both of Stock and Teind , having no more but his 
Annualrent, and there being ſufficient Tcind beſide the Wodſet, March 21, 
1633. Mr William Keith contra James Gray and others. But where a Literen- 
ter pollefled, ſhe was only found lyable, notthe Fiar, Jae 24. 1663. Menzies 
contra Laird of Glenurchie. 


31. But Teinds before valuation, arc only due according to the Cropt and 
Goods, without reſtraining the Herctor in the free uſe of his Ground , who 
may leave it all Graſs, thoughit had never been ſo long Corn, and may Stock 
it with yeld Goods , which will yicld no Viccarage 3 and theretore , ha- 
ving incloſed a parcel of Ground , and ſown it with Kail , Carrets, and 
Herbs , the ſame was found Teind free, unleſs theſe were accuſtomed to 


pay Teind in that place, June 9. 1676. Alexander Burnet contra William 
ibb 


32, Even after valuation, Teinds are not debits funds, nor do aftcR ſingyu- 
lar Succeſlors, as to bygones before their Right, February 28. 1662, Earl of 
Callender contra Andrew Monro. | 


33. The legal terms of Benefices and Stipends , whereby they are dueto 
the Incumbents, are Whitſonday at which the Fruits are held to be fully ſown, 
and Michaelmeſs , at which they are preſumed tobe fully ſeparate ; and there- 
fore, if the Incumbents Entry bebefore Whitſonday , he hath that wholeyear, 
Soif he be Depoſed or tranſported before Whitſonday , he hath no part of that 
year, if after Whitſonday and before Michaelmeſs , he hath the half, July 24. 
1662, Mr. Patrick Weims contra Cunninghame. It after Michaelme)s , he hath 
the whole - But if the Incumbent dichehath further intereſt mhisBenefice, 
even after his death. 


34. Miniſters dying , theirWives, Bairns, or Executors , have the Annat 
of their Beneficeor Stipends, which isacknowledged to be their ancient Right, 
Perl. 15 71. cap. 41. whereby it 1s declared, that Beneficed perſons dying, ſhall 
have right to the fruits of their Benefice upon the ground, and the Annat thereafier 
to pertain to their Executors : But the queſtion 1s, what the Annat importeth, 
there is a Letter concerning it written by the King to the General Aſſembly, 
and ratified by them. Alldo agree, that if the Incumbent die after Mick ael- 
eſs, he hath righttothat whole yearby his Service, andto the halfof thenext 
year by the Annat: But if hediebefore Michaelmeſs, he hath righttothe 
half of theStipend, if he ſurvived Whitſonday, proprio jure, And to the _ 

alf, 
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halfastheAnn which hisExecutors have right to;but all the queſtion is,when the 
Incumbent doth not only ſurvive Michaelmeſ7 ,. whereby he hath the half of the 
next year;but if he ſurvivethelaſt ofDec.whether he bath rightto the whole Sti- 
pend of that yearzas to which,thatRule hath been ſultained,zz fatorabilibus anms 
inceptus. habetur,pro completo; & therefore, the Ann was the whole year,which was 
 ſodecided, July 5. 1662. Executorsof Mr. James & airhe contra his Parochioners; 
butthe Anns of Biſhops and Miniſters, are now brought toa much moreequal 
way by Atof P”rliament, Augyſt 23. 1672. whereby it is Statute, that the An 
in alltime thereafier, ſhall be balf a years Rent of the Benefice or Stipend, over and: 
above what is due to the Defunt far his Incumbency, viz. ifhe ſurvive Whitſonday, 
he ſhall have the half of that year for his incumbency ,,, and the other half for his An, 
and if he ſurvive Michaelmeſs, he ſhall have the half of the next year for his Ann, 
whereas before if he ſurvived Michaelmeſs , and lived but till the laſt of De- 
cember, his Ann was but the half of the next year ; but if he lived till the firſt 
of January, his Ann was that whole year, whereby the next Incumbent hadno- 
thing to expeR for a year , during which the Kirk was like to ly Va-' 


cant. bd 


The Annat divides betwixt the Relidt and neareſt of Kin, if there be no” 
Bairns, and is extended to the profite of the Gleib,it there be no new Intrant, 
July 19. 1664. Elizabeth Scrimzour Relidt of Mr, John Aurray contra tis Exe- 
cutors: But where there is an Intrant, the Gleib belongs to him, and is not 

art of the Ann, nor did belong to the former Miniſter , unleſs it had been 
ſown by him , and the Cropt upon it, at the Entry of the Intrant , July 6. 
1665. Mr. John: Colvil contra Lord Balmerino. Where it was alſo found, 
that the DzfunRhad his Ann, though he had neither Wife nor Bairns, 


35. To conclude thisTitle with the Intereſt of Patrons in Benefices, we have 
already ſhown their Original and Kindes, their intereſt in the Benefices or Sti- 
pends, is, firſt the Right of Preſentation ofa qualified perſon for the Miniſtry, 
whom the Preibytrie behoved to try and admit, if he were qualified : where- 
anent the Patron might appeal to the Synod, and thence to the General Af 
ſembly ; atid if that perſon be ſtil rejeted , he muſt preſent another, which 
muſt - done within fix moneths after the Vacancy , may come to hisknow- 
ledge : Otherwaysthe Kirk may admit a qualified perſon for that time, Par. 
1592. cap. 115. Par. 1605. cap. 2. Par. 1609. cap. 12. Since the Reſtituti- 
foe of Biſhops 3 Preſentations muſt be direfted to them in their ſeveral Dio- 

Es. 


Secondly, During the Vacancy without the Patrons default, but by thede- 
fault of the Preſbytery , refuſing to admit a qualified perſon, he had power 
o detainthe whole Fruits of the Benefice in his own hands, asisclear in the 
laid laſt A&, Par. 1592. cap. 115. 


- Thirdly, Patrons are Tutors and Guardiays to their Church, without whoſe 
' conſent the Incumbent can ſetno Tack longer then for three years, Par. 1594. 
Cap. 200. Patrons had alſoan indirect intereſt intheir own Benefices, ke 
the Minifters had an ordinary Stipend, ſettled to them by long cuſtom or mo- 
dification, yet far within the worth of the Benefice. | 


The Patrons uſed to preſent them to the Benefice, but withal took Tack of 
them to confident perſons to their own behove , carrying the ſuperplus of the 
profite of the Benefice, over and above the accuſtomed Stipend of their pre- 

5s B deceſlors, 
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deceſſors, which hath not been quarrelled as a Symoniacal Pattion or Dilapj. 
dation.It ſeemsalſo,that Patrons tor reſemblance of perſonal Parronages ought 
to beAlimented out of the Benefice,if they come to neceſſity, according as their 
Bencfice may bear, though there hath occurted no occaſion to queſtion or try 
this point,but by theARofPar. J»{23.1644.Seſſion1.c.20.The power ofdilpoſing 
of the vacant Benefice or Stipend', was taken from the Patron and Stated fn the 
Preſbytrie andParoch to be diſpoſed upontor pious uſes and byAQ ofpar. 1949, 
c.39. The power of preſentatiort'is alſo taken away, yet thetitle oth unfitly de. 
ſign that AR an abolution of patronage, for there 1sno morethere taken away 
but the power of preſentation : but on the contrary, where the patron could 
have no Intereſt in the Benefice of Teinds, but indirectly as aforeſaid , that 
declares the Heretable Right of the Teinds, over and above the Stipend, tbbe 
in the Patron, but with neceſlity to diſpone the ſame to the Heretors, for fix 
years purchaſe , but theſe Ads are now Reſcinded, and patrons returned to 
their ancient Rights, but they are excluded from the Fruits in the Vacancie, 
which are applyed to pious uſes, for ſeven years, and thereafter during his 
Majeſties pleaſure , par, 1661. cap. 52. and the Vacancies for ſeven yearsafter 
the year 3672, are applyed to Univerſities, par. 1672. cap. 20, 


Eccleſiaſtical Benefices were ſo ordinarly patronat, that there were ſcarce any 
free, but all were preſamed © be patronat 3 and wherethe right of patronage 
did not appear to be eſtabliſhed in any other , the Pope wasprefumed patron 
before the Reformation; and after the Reformation , the King is preſumed 
patron, jure Corons, where the right of another patron appeareth not. There 
are other patronagesbelong to the King, jore privato, as when the King or his 
predecellors acquired any rights of patronages from any private perſon 53 or 
when the King or his predeceſſors founded or doted the Benefice 3 or when 
any Lands or Baronies fall in the Kings hand as Superiour, by recognition or 
forefaulture , all ſuch having annexed thereto , or comprehended therein, the 
Advocation, Donation and Right of patronage of any Kirk , the King doth 
thereby become patron ; all thoſe patronages are at the Kings diſpoſe, 
and tranſmiſſible toany Subjett by the Kings proper deed , either annexing or 
incorporating theſame in Baronies or Lordſhips, or by diſtin& Gifts , for the 
patronage doth ordinarly paſs as annexed to Lands , Charters of Burghs , 
Baronies, or Lordſhips, yet they may paſs without Infeftments, as jure jn- 
corporalia. | ; 


Bat there are other patronages which by A& of Parliament, are annexed to 
the Crown , eitherexpreſly, or when Baronies , Lordſhips, or Beneficesare 
annexed to the Crown , if therein patronages of any Benefice were compre- 
hended , they are annexed thoughnot expreſt; for Barony or Benefice are 0- 
mind univerſitatis, being united and ereQed 3 and therefore, the Barony or 
Benefice, without expreſſing Patronage , do carry the ſame by Reſignation, 
Appryzing , Adjudication , Recognition or-Forefaulture, as well as Salmond 
filbing or Milns : But theſe Patronages being a part ofthe annexed Patrimony 
of the Crown, cannot be diſpoſed by the King, without a publick Law, or by 
a ſpecial A& of Diſſolution tor particular reaſons of publick good, anterior to 
the Kings Gift and Ratifications in Parliament , which paſs of courſe , and are 
accounted but private Rights, which wjll not eſtabliſh the ſame, though __ 
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Ratification there be a Clauſe of Diſſolution, whichisalways underſtood tobe 
asa private Right and not a publick Law. 


# The Patronages of all Biſhopricks belong to the King, who deſigns the 
perſon to be Biſhop , and the Chapter may uſe the 'formality of Ele- 
Ction, they donot refuſe the Kings Deſignation: The order of this Eledion 
is preſcrived, Parliament 1617. cap. I, where the Dean and Chapter are or- 
dained to chooſe the perſon , whom the King pleafes to nominat and: recom- 
mend , he always being an utual Mimſter of the Kirk , who being Ele&ed, 
hath ſufficient right to the Spirituality of his Benefice, but not ro the Tem- 
porality , till he have a Charter fiom the King, and do homage , and fivear 
obedience to him 3 but the Arch-biſhop of Saint Andrews is to be eleRed by 
the Biſhops of Dunkel, Aberdene, Brichen, Dumblane, Roſe, Murray, Orknay, 
Caithneſs, the Principal of Saint Leanards Colledge , the Arch-Dean of Saint 
Andrews, the Viccars of Saint Andrews, Lenchers and Conper , or moſt part of 
them, Parliament 1617. cap. 2. And by the ſame Altthe Arch-Bithop of Gl 
gow istobe Elected by the Bilbop of Galloway, Argile and Iſſes, and the ordinar 
Chapter of Glaſgow, or moſt of them, the Biſhop of Ga//oway being Conveenet 
ofthe tl-&orsz and now the Biſhop of Edinburgh fince that B:ſhoprick was Ere- 
Red, is by the Erection made an Eleftor and Conveener, 


The King is alſo Patronof many Laick Patronages , and there are ſeveral 
other Laick Patronages belonging to Subjeds, Fcclefialtick Patronages belong 
now only to the Biſhops, to whom ſome Kirks are parrimonialor Menfal, the 
Frunts whereof area part of the Biſhops Benefice, and the ſeveral Paroch Kirks 
arenot diſtinft Benefices, butpartes bereficii, but moſtbeſerved by the Biſhop 
himſelf, or a Miniſter who is a Stipendiary, and by the 19. A# Parl, 1633. 
all Miniſters are appointed to be provided with ſufficient Stipends, being eight 
Chalders of ViRtual, or eight hundereth Mecrksat leaſt, except in fingular _ 
referred to the Commiſſioners for plantation of Kirks , who are authorized as 
Commiſſioners of Parliament , to value Teinds, modifie'Stipends , and grant 
Localities for fixing thereof upon particular Lands, 


The Biſhops have the Patronage of ſome Kirks without their Diocies, and 
do preſent to the Biſhop of that Diocie, but ifthe Biſhopſhould acquireany 
tronage ofa Kirk within his own Diocie, that Kirkcannot bePatronat, but 
ns, free, and is conferred by the Biſhop, plero jure, for he canriot 
ſent to himſelf, yet by the Collation , the perſon Collated isnot a Stipendiar, 
but is Parſon or Viccar, and hath the full benefite of the Fruits, except in ſo 
a as they are reſtrifted by Tacks , ſet lawfully by them or their Prede- 
ors. 


The common Kirks which were to be provided by the. Biſhops and their 
Chapters in common, were not properly Patronat by Preſentations, but byNo- 
minations and Collations,yet the Incumbents were not Stipendiaries,but enjoy- 
ed theſe Kirks as Benefices. But after the Reformation, when Biſhops and 
Chapters were ſappreſt , theſe common Kirks were declared to be of theſame 
nature with other Parſonages and Viccarages, and to be conferred by Preſen- 
tations of the lawful Patrons and Collarion, whereby they become then Patro- 
natez the King, or theſe to whom he gave right beiitig Patrons; but after the 
Reſtitution of Biſhops arid Chapters , Parliament 16 17. cap. 2. theſe common 
Kirks were reſtored to their ancient condition. Colledge Kirks were Bene- 
fices, whereoftheKing was Patron, except ſome few which belonged to Sub- 
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jets , Chaplainries, and: Altarages were under Patronage-of theFounderg og 
their Succeſlors. wh | Hoe 


. Before the Reformatjon: there were but few inferior. benefices below Prela- 
cies,viz. Collegiat and common Kirks, Parſonage arid Viceatages,which are bur 
very few, aud,many be fpund. by the Stent Rolls, whereby eveny Parſdnage 
and Viccarage are Taxegjapart., as dilyn& Benefices; the far greater part of 
all che Teinds of. Scotland did*belong to. Prelacies , ſach as Bilhopricks and 
Abbacies , and all the paroch Kirks which. belong to them , are hot diſtin 
benefices, buta, part:oftheir patrimony, and were ſerved by thetnſetves, their 
Viccars, or their Subſtitutes, withoutany fixed maintenance, but adplacitum, 
ſo that there was no patronages of all theſe Kirks, and the ordinar proviſion 
thereof was, the Viccarage or ſmall Teind, and ſometimes Viccar penſions out 


of the parſonage Teinds. wt 


After the Reformation all monaſteries being ſuppreſt, they return to the 
King, jure Corons, as to their whole benefices , both the Teinds orSpititua- 
lity, and Landsand Baronies qr.other Temporal Rights; but the King gifted 
the moſt part of theſe benefices , both Spirguality and Temporality , to the 
Nobility and Gentry, and Erefted the ſame in Temporal Baronies and Lorg- 
ſhips, but with burden of competent proviſions to the Miniſters of all the 
Kirks , which were parts ofthe patrimony of the ſaids great benefices, where- 
by the Lords of EreQion , coming in place ofthele Monaſteries, had right to 
all the Tecinds of the Kirks, which were the patrimony thereof 5 and the 
Abbots and Priors, did nominate their Viccars in theſe Kirks , ſo the Lords 
of Erection did nominate the Miniſters to the ſame, and preſcated them to the 
Church-men , to be tryed and admitted , and thereupon allumed the Title 
ofpatrons, though properly they were not ſuch , becauſe the Miniſters had 
no benefices, but were Stipendaries, having no Rights to the Fruits till the 
year 1587. whenthe Temporaliticsof all benefices belonging to Arch-bithops, 
Biſhops, Priors, Prioreſſes , or whatſomever Eccleſiaſtical benefite belonging 
to any Abbay, Cloiſter, Friers, Monks, Channons, Common-kirks , and Col- 
legiat kirks , were annexed unto the Crown, withſcveral exceptions, AZ 29, 
par. 1587, andthough that AR ſeem only to annex the Temporality then be- 
longing to thelg, Church-men , and not to extend to the Temporalities alrea- 
dy EreGted to ſecular perſons , yet by the exceptions of the many Ereions 
therein contained, it hath been ever held as an Annexation of all the Tempo- 
ralities that did. belong to theſe benefices: bur the Spirituality or Teinds, are 
declared not to be: annexed, but by the AR, 115. parliament 1592. EreQions 
either of kirk»Jands or Teinds m Temporal Lordſhips, after the ſaid A& of An- 
nexation, are declared null , except ſuch parts _ portions of the kirk-lands, 
already erected in Temporal Lordihips , to ſuch perſons, as ſince the Att of 
. Annexation , have received the honours of Lords of parliament , and have 
fitten and votted in parhiament , as Temporal Lords , whence the queſtion 
artſeth, whether that exception derogates only from this \&, or alſo from the 
faid general AQ of Annexation , but by the 195. A& parliament 1594. all 
Erections ſince the faid general At of Annexation , not excepted in the faid 
Att, are declared null , which doth alſo leave a doubt as to tothe Ereftions, 

ing the ſaid ACt of Annexation; and by the ſecond AR, parliament 
1606, Reſtoring biſhops, it is declared for the better fatisfaRion of His Majc- 
ſties Subjedts and faithful Servants , whom His Majeſty hath rewarded with 
Erections , Feues, patronages, Teinds and Confirmations of Teinds , patro- 


naxes and other Rights of Abbacies, and that they maynot be put in miſtrult, 
| | TS therefore 


therefore ratifies-the hail Eredtions, Infeftments, Confirmations, Patronages, 
Tacks, and other ſecurities of Benefices,not being Biſhopricks given, diſpon- 
ed, and confirmed by His Majeſty , during the Parliament, 1587. before or 
finfine , agreeable to the ſaids Laws and Ads of Parliament , and faithfully 

its , 7n verbo prixcipis , never toquarrel the ſame , which ſeems to give 

er ground to-Erettiors, though qualified with that proviſion, chat the 
faids Ereftions be conform to the Acts of Annexation and Laws wade inline, 
whereby the ſame might only extend to the Erections, excepted and warrant- 
ed in the ſaid A& of Annexation , which excepts ſeveral Ere&ions formerly 
made , and leaves ſome Kirk-lands to the Kings diſpole, by ſubſequent tre- 
ion : In this caſe did King Fames leavethe condition of Kirk-lands, Teinds 


and Patronages, 


King Charles the firſt coming to the Crown, and being informed of the 
great Benefite His Father might have made by ſuppreting of Popery , and 
the Popiſh Benefices , if He had not gifted them away before He did conli- 
der, did reſolve to recover the ſame to the Crown 3 and theretore made a 
very ample Revocation of all Deeds done in prejudice ofthe Crown, or any 
of His Royal Progenitors , and in the year 1627. there was a Reduction in- 
tended of all EreCions of Kirk-lands , Teinds, Patronages, which did per- 
tain to whatſomever Abbacy , Priory or other Bencfice , and Acts of Parlia- 
ment Ratifying the ſame, with all Infeftments of Heretable Oitices or R ega- 
lities: Which Revocation and Proceſs having made a great noife, the King 
gave Commiſſion to ſeveral Noblemen, and others, to endeavour an agree- 
ment with theſe who had right to Erections , or any right to Kirklands or 
Teinds , whereupon there was a Submiſſion made by many perſons who had 
right to Kirk-lands and Teinds , containing a Procuratory of Reſignation ig 
the Kings hands , ad perpetuam remanentiam ,'ot the Superiority of all Lands, 
and other Temporal Rights, pertaining towhatſamever Erection of the Tem- 
porality of Benefices , reſcrving and excepting the Property of all the faids 
Lands, and others whereunto they had right, before or after; the faids Ere- 
Mons, paying the ancient Feu-duties to His Majelty , that werepayable to 
Kirk-men , and rhat ſuch demains and menſal Lants of the aids Henefices, as 
were never ſet in Feu or Rental by the ancient. Titulars,, befare the At of 
Annexation, nor by the King , and were then pollelled by any of the Lords 
of Ere&ijon, ſhould be-Fened to them and no others ,, for ſuch Fen-duties as 
His Majeſties Commiſſioners ſhould appoint 4 they did therchy alſo ſubmit to 
His Majeſty , what fatisfaftion He ſhould give them for the Feu-duties, and 
- other Conſtant Rent of the Superiorities Refigned, ; and all rights af Teithes 

that they had , that His Majelty might appoititithe quantity, rate and price 
thereof, to be payed by the Herevors'to the (aids 'Titulars of ExeRion , with 
a burden of Annuity to the King , excepting: the Teinds.of the Surrenderers 
own proper Lands, being always ſubject to His Majeſties Annuity : - Which 
Submiſtion His Majeſty accepted ,- and there followed thereupon an Inſtru- 
ment of Reſignation at Whitehall, May 14. 1628. There was alſq a Submiſi- 
on made by the Biſhops , of all Teinds belonging to them , or their Patrimo- 
' ial Kirks, providing they be rior damnified intheir Benefices, as they were 
then ofſeſled , either un quantity orquality , whether the {amine were pay- 
ed in Retita} Bolls , or drawn. Teind , fothat the Submillion did only 
reach to Teinds that were in Tack, or other wie of payment , and where- 
of the Biſhops or benefieed Perſons, 'weart not then in Pofiefſion by Ren- 
tal Bolls, or drawn Teind ; this Submiſhon was in A-»s 1528, There 
ts alſo a Submiſhon by the Burrows of their Teinds, in the fame year; and 
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a fourth Submiſcion , by ſeveral perſons having right to Teinds, in Anno 
1629. 


The King did pronounce His Decreet Arbitral, upon the Submifion of 
the Lordsot Ere&ion, upon the ſecond of September onethouſand fix hundied 
and twenty nine, wherebyHe Ordains the Lords of EreRtion to have ten years 
Purchaſe for the Feu-duties ; and all their conſtantRents,conſiſting of Viu- 
al or Money ; the Vietual beg reckoned at an hundred Merks the Chalder, 
deducing fo much of the <p) 4a as were equivalent to the Blenſ(h-du- 
ries , containcd in the Inteftments of Erection, for which nothing was to 
be payed; and allowing the Lords of EreQtion to retain the Feu-duties un- 
till they were redeemed : His Majeſty did alſo decern , that each Heretor 
ſhall have his own Teinds , that ſuch as have right to other mens Teinds, 
{hall after valuation thereof , whereby the fifth part of the conſtart Rent, 
which each Land pays in Stock and Teind , is declared to be the Teink ; 
and where the Teind is valued ſeverally , that the Herctor ſhall have the 
fifth part of the yearly value thereof , deduced for the Kings eaſe 3 and the 
price of the ſaid Teind for an Heretable Right, was made nine years pur- 
chaſe : And tor other Right of Teinds, inferiour to Heretable Rights pro- 
portionably according to the worth thereof , to be determined by a Com- 
miſsion to be granted by is Majeſty to thar effe& , and that both tor. Tacks 
of Teinds and Patronages. There are alſo Decreets by His Majeſty upon 
the other Submiſsion , to the ſame purpoſe, and by the tenth and tourteenth 
Act, Par. 1633. the Supcrioritics ot all Kirk-Jands are annexc(d to the Cryuwn, 
except thele belonging to Biſhops, with the Feu-dutics of the ſaid Superio- 
rities , reſerving to the Lords and Titulars of Erections , who ſubſcribed 
the general Surrender of Submiſsions. Their Feu-duries till they be redeem- 
ed at ten years purchaſe, and reſerving to them the Property holden of His 
Majeſty, for payment ofthe Feu-duties contained 1n the old Infeftments, pre- 
ceeding the Annexation. 


By the 12. A& Par. 1633. the King reſtricts his gencral Revocation in 00- 
ber 1625. Regiſtrate in the Books of Secret Council , February 9. 15 25. in 
a Proclamation then emitted ; and another » Jul 21, 1626, to the ainul- 
ling all pretended Rights to the Property of the Crown , as well annexed 
asnot annexed , whereof an account hath been made in Exchequer , and of 
the principality unlawfully difponed by His Predeceſlors , agaialt the Laws 
and Ads then ſtandings and to the annulling of Ere&ions and other Diſpo- 
ſitions of whatſoever Lands , Teinds, Patronages, and Benefices, formerly 
belonging ro the Kirk , and fince annexed to the Crown, and any other 
Lands and Benefices , Mortified to piousuſes, and of Regalities and Here- 
table Offices, and the change from Ward to Blenſh orTaxt-ward, fince the 


year, 1540. 


Upon this progreſs it may be.queſtioned , whether the Patronages that 
formerly belonged to Church-men, and were annexed to the Lands, Bur- 
rows or Benefices, and thereafter were ereRed in Temporal Eſtates, do be- 
long tothe King or Lords of Erefion. And next, whether theſemore im- 
proper Patronages ofthe Patrimonial Kirks of Abbacies, whereby the Lords 
of Erection coming in the Abbots place, do claim the Right of Preſentation, 
- Nomination of Stipendiary Miniſterstothcſe Kirks, do belong to them or 
the Xing. | 


wo 
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As to the firſt , there ſeems leſs difficulty that the Patronage which did 
to Abbots of Kirks, which were not of their Patrimony, but where- 

of they had only jvs preſertand;, do belong to the King, becauſe ſuch Patro- 
nages are annexed to the Crown, by the general ACt of Annexation, which 
though ic does not nention Patronages , yet the Barony or Benefice wherein 
ſuch Patronages were comprehended , were expretly annexed : And Barq- 
ny or Benefice, being nomina wniverſtatis , will comprehnd Patronages In- 
corporate therein , or annexed thereto, fo that without Diſſolution, no Sub- 
je can pretend right to the Ecclefiaſtick Patronages of Abbots, Priors, &*c. 
and as to the Lords of ereion, who fall under the exceptions of the gene- 
ral Atof Annexation, they having ſubmitted and ſurrendered all their Titles 
of ere&ion to the King, and particularly their Patronages 3 and thcreupon 
the King having by His Decreet Arbitral , Ratified in Parliament, reſerved 
only to them their Property , Lands and Teinds , and Feu-dunies till they 
be redeemed; and the Superiority being again annexed , which 1s the domr- 
ninm direFum of theſe eccleſiaſtical Baronies , the ecclefiaſtick Patronage of 
the Abbots comprehended , in nemine Barronie , do thetewith belong to the 
King unleſs they have: been Diſponed after Diſlolutlon 3 or a Subjetts Title 
tu the Advocation , Donation, or Rizht of Patronage of ſuch Kirks, be per- 
fired by preſcription 3 for the act of preſcription, 1617. hath no exception of 
the Kings Right , to which the prior at that the King ſhould not be pre- 
judged by the neglect of His Officers , doth not extend, but that interruptj- 
on within the fourry year , is requiſite even for the King, the form whereof 
was Ordered by the Lords of Seftion , and approven by Parliament, 1633. 
cap. 12. But there is much more dithculty as to the other point concerning 
the Patronage of theſe Kirks , that were parts of the Patrimony of the Ab- 
bots, which before the Reformation were not Kirks patronat, but patrimo- 
nial but thereafter being diſſolved, and declared diſtin& Paroch Xirks; 
The Abbots power of nomination of Viccarsin theſe Kirks, became to be ex- 
erciſed by Preſentations to the Kirks, which Preſentations were given by 
the King to ſome Kirks, even where there were erections ; but in moſt ere- 
ions , the Lords of ereRtion did preſent , as coming in placeof the Abbots, 
and did in their Original or ſubſequent Right, inſert the Patronage of ſome, 
or all of the Patrimonial Kirks of theſe Abbacies z and where the Right of 
Patronage 1s not expreſt , the Lords of creQion have but ſmall ground to 
pretend to theſe 3 and where they are expreſt and perfited by Preſcription, 
they are ſecure , ſo that the queſtion will remain as to the power of preſen- 
tation , to the patrimonial Kirks of Abbacies, where preſcription hath not 
cleared the queſtion , but that ſometimes the King , ſometimes the Lords of 
Erection have preſented , which was largely debated in November 1677. con- 
cerning the Patronage of the Kirk of A/ar, whereuntothe Laird of Watertonr: 
bad preſented as deriving Right to an erection prior to the Act of Annexati- 
* on, and having defired from the Council, Letters to Charge the Biſhop to 
grant Collation upon the forefaid Act of Parliament, ordaining Biſhops to try 
and ColJate upon the Patrons preſentation , the matter was remitted by the 
Privy Council, to the Lords of Seffion , in reſpect that the Officers of State, 
did claim right to that patronage, as belonging to the King, whereupon the 
Lords did at firſt, fiſt any further progreſs in admitting either the perſon pre- 
ſented by the np, or by Watertown , till the matter were diſcuſled, but af- 
ter hearing , the Cauſe at lengthin their preſence, Wattertown having alledged 
that his Author had an erection, bearing the Patronage of this Kirk , per ex- 
Preſſume ; and that ſuch Patronages were not annexed to the Crown, becauſe 
they were not comprehended in the Abbots Rights 3 ſuch Kirks not —_ 
s C 2 then 
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then Patronat but Patrimonial , and that the Kmg m his Decreet Arbixral 
had determined nothing anent Patronages, but that the Lords of erection had 
always enjoyed the ſame , and that the Lordsof erection retaining the right of 
the Teinds, the patronage belong to them as conſequent to the Teinds, out 
of which the proviſions for the Kirk is payable, and it being anſwered for the 
King , that though the Abbots had notthe formal Right of preſentation, be-- 
pare: the Kirks were not they patronat , yet they had the right of Nominai- 
on, or ſubſtitution of the Viccars who ſerved in theſe Kirks, in place of whom 
are now the Stipendiary Miniſters; theſe new patronagesarile from the Diſſo- 
lution of theſe Abbacies into diſtinct parochs , muſt belong ro the King, and 
the power of nomination or preſentation of thele Stipcndiars, was compre- 
hended in, and annexed with theſe Benefices to the Crown, by the firit Act 
of Annexation, but eſpecially by the Annexations, 1633. whereby upon the 
ſurrender of the Lords of erection , of all their Rights , and ſpecially oftheir 
Patronages 3 the King by his Decreet Arbitral , had decerned to them only 
ten years purchaſe for the Feu-duty, and nine years purchaſe for the Teind, 
they could pretend tono more , and ſo to norightof Patronage. Likeas the 
King in the Interruption made by the 12 A of Parliazent 1633. did expre(s- 
ly declare, that he will infiſt in his general Revocation, asto the. particulars 
enamerat 1n the AF of Interruption, whereof patronage is one - In this de- 

te the Lords being deſirous that]the matter might be determined upon the 
cleareſt grounds , and to know if preſcription had cleared the matter, and 
either party having alledged poſſeſion , the Lords before anſwer, Ordained 
either party to adduce all theevidence they could, whether the King or Wat- 
tertown and his authors had been in poſſeſſion , how long and what way. 
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TITLE XIX: 


1T1ACK S 


VV here, of Rentals, tacite Re- 


location and Removing 


ſ | ; 
I, The nature of Tacks. Tack duty is payable to Credi- 
' 2, How Tacks become as real Right, tors. 
effeFual againit ſingularSucceſſors, 12. Tacks are good ative Titles for 
3. Who may grant Tacks, Mails and Duties. 
4. How Tacks may be ſet. 13. Theeffe® of Tacks ſet to Husband 
5. Thetenor of Tacks. and Wife... 


6. Theeffed of obliegements to ſet tacks, 14. Kinds of T ably. 
7. Tacks become real Rights by poſ= 15. Rentals, 


ſeſſuon, 16. The effe& of Aſſignations or Sub- 
$. Tacky in Wodſets after Redempti- tacks of Rentals or other 
on become valid. Tacks, 
g, The extent and effetts of 17. The effed of Sub-tacks,”as to Tu- 
Tacks, tors and Donatars. 
10. Tacks-men in poſſeſſion need not 18, The effet of Rentals in Court 
diſpute the ſetters right, diſput- Books , or Rental Books 
ing as Heretable proprietar. only, 


11. The effef of Tacks , whereof the 19. The endurance of Rentals. 
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20. The effe of Graſſoums. 

21. How far Rentals become void by 
Alegnation , Aſſignation or 
Swbtack. 

22. Defet of Sub-tacks. . 

23. Tacite Relocation. 

24. How Tacks fall in eſcheat. 

25. Tacks ſleep during Ward and 
Non-entry of the ſetter, and are 
valid againſt bis Liferent- 
E cheat. 

26, Tacks are Strictiſſimi juris, 4nd 
extend notto Heirs, or volun- 
tary Aſſignays , or Sib-tacks, 
or Rempving , but when ex- 
preſt , except Tacks for Life- 
rent or equivalent. 

27. Tacks without 1h are mall. 

28. How far Tacks to enduretill a ſunt 
be payed are valid. 

29. Tacks are null without « Tack 
Duty. 

30. Tacks are vakid though not expreſ- 

ing the Entry. 

31. Terments muſt labour and not waſte 
or open the ground for any Mz- 
neral;. 

32. Tacks become woid by two years 
ot payment of the Tack: 

Day. 
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33. Or for not finding Cantion to pay 
the Tack-duty bygone, and in 
time to come. 

34. Or by the Tennents Renouncig. 
tion, 

35 By contrary conſent of berh par- 
tres. ; 

36. By deeds contrary to the Tack; 

37. Or by removing. 

38. Sutrmar Removing withost warn- 


ing,in what caſes. © 

39. The old way of Removing Tex. 
ments. 

40. Warning of Tennents to Re- 
move. 

41. The aFive Title in Rimbve- 
Ing, 


42. Exceptions againi® Removings, 
not inſtantly Verified , are 
n0t receiveable till Cantion be 

found for the Violent pro- 

43. Defences ayainfl Removing and 
replys thereto; 

44. Violent profites. 

43. Succeeding in the Vice of Tennent! 

' Removed. 


Tacks; 


T=® TACK ofit ſelf is no more thena per- 
$3zZ@| ſonal Contra@ of Location, whereby 
&/,4 Land or any other thing having profite, 
or fruit, is ſet to the Tackſ-man for en- 
joying the fruit or profite thereof, for 
a hyre, whichis called the Tack-duty ; 
which therefore did only obliege the 
Setter and his Heirs ,, to make 1t cffe- 
tual to the Tackſ-man , but did not 
— 4 introduce any real Right, atfeGing the 
ESSE thing ſet , and carried therewith to fin- 

SE 18 gular Succeſlours. 

2. But fo ſoon as the thing ſet ceaſ- 
ſed to be the ſetters , the Tacks could not reach it : Thus it was with us 
tillthe Statute, Par. 1449. cap. 18. whereby purchaſers and ſingular Succeſ- 
ſors were diſenabled to brake the Tacks ſet to the Tennents: By this Statute, 
Tacks: becomeas real Rights, affecting the ground : And becauſe they can- 
not come the length to be eſteemed as Rights of Property , they are ranked 
here amongſt Servitudes perſonal; tor as Liferent-rights are real Rights, put- 
ting a Servitude upon Hereditaments to the perſon of the Liferenter, during 
life, whereof a Liferent-tack is a kind ; ſo other Tacks do fubjett the thing 
ſt to the Tackſ-man for a time, and affe& the ſame, though it wry, 17 
Succeſlors, albeit the Statute only expreſſeth , that buyers ſhall not break 7 acks, 
and is in favours of the poor Labourers of the ground , for whoſe ſecurity it was 
chiefly intended ;, yer it is extended againt all ſingular Succeflors , whether by 
Sale, Exchange , Appryzing, Adjudication, or any other way , as the Sta- 
tute beares , #2 whoſe hands ſoever the Lands come; and alſo in favours of all 
Tackſ-men, whether they be laborers of ther ground or not ; whereby Tacks ate 
now become the moſt ordinaryand important Rights ; and if rhe great favour 
of this Statute made them not in other thingsto be ſtrictly mterpret, they would 
render Infeftments of ſmall efted. 


That we may proceed orderly in this matter , we ſhall conſider Firſt, 
The conſtitution of Tacks. Secondly , The extent and effeRtofthem. Thirdly, 
The kindes of them» Fourthly, The reſtrictions and defects of them. Fifthly, 
The avoiding and removing of them, 


As to the Firſt, Tacks are alſo called Aſſedations, as a ſetting or ſet- 
ling of the Tenement in the Land , the Exgl; call them Leafſes. Some 
Tacks are alſo called Rentals , as being the conſtitution of a fixed Rent , 
and they are of longer endurance then ordinary Tacks , being of 
_ or more Liferents , and have ſomewhat ſpecial in them , of which here- 


3. As to the Conſtitution of a Tack, confider z Firſt, Who” may Con- 
. fitrmieit. Secondly , Of what. Thirdly , How. For the Firſt, to the 
Conſtitution of an effecrual Tack , the ſetter muſt not only have all the Ca. 
pacitics requiſite to Contract , but he muſt have right to the thing ſet, and 
5D2 power 
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power to adminiſtrate , which being Tacks , may either be granted by Com. 
miſſion , if it be ſpecial, as to the Tacks , or at leaſt as to matters of great 
importance 3 and a general Clauſe for others, or otherways by Tutors, Cu- 
rators , or other Adminiſtrators of the affairs of others, concerning whom 
Craig lth, 2. Dieg. 10. moveth and removeth this doubt, whether Tutors, gc, 
may ſet Tacks for longer time then during their Ofhce, which he refolyeth 
negatively , even though it vere without the Minors Detriment, continu- 
ing the ancient Tack-duty,ſeing he is ſofar hurt as not to havethe free di'poſal 
of his own : TheſubjcA whereof, Tacksare ordinarly ſet are Lands 3 but it 
way beany other thing having fruite or profite, as a Fiſhing, an Office, or a 
Caſuality, 


As tothe manner of Conſtituting Tacks, they muſt be confidered in them- 
ſelves; Firſt, As perſonal Rights. Secondly, As by the Statute becoming real ; 
as they are perſonal Rights, tneconſent ofthe ſetter, and Tackſ-man agreeing 
in the rent, is ſuthcient. . 


4. But as Tacks are become real Rights , there 1s a neceſſity of write, ex- 
cept in a Tack of one year , which may be verbal, but if the agreement be 
for more years , the ſetter may rcfile 3 and though the Tack({-man be in poſ- 
ſeſſion, if he reſile, it will havenoettett as to ſubſequent years, July 16. 1636, 
Alexander Keith Contra his Tennents 3 the like though the Tennent poſlefſed 
and builded Houſes contorm to the agreement , yer the Penalty of paying a 
years rent by the failzicr to the obſerver, was found to (tar:d, July 15. 1637, 
Mr. - ndrew Shein contra But 1ft once there be a Fack, the ſet- 
ters promiſe not to remove the Tennent during his. life , was found ctfe- 
&ual, and not to be refiled frow, Nicol, de wmigrando , Lumbſden contra 
Black. 


5. The write requilite to conſtitute a Tack , requireth not many Solemni- 
ties 3 but if the thing ſet , the Parties, the Rent and the Time, be cleared, 
the Tack will be valid : It was ordinarly granted by the ſetter to the Tackf- 
man for ſuch a Duty , without any mutual obliegement upon his part, like 
unto a Charter ; but becauſe the Tennent not being bound , might at the 
end of any year before Whitſonday , renounce ſuch a Tack and be free, asbe. 
ing in his favour, the:efore they are now ordinarly by Contra, whereby the 
Tack\{-man as well as the Setter, is oblieged toſtand thereto, 


6. Craig faith 1n the fore-cited place, PaFum de afſedatione facienda, & ipſa 
aſſedatio, parificantur, precipue ſt poſſeſcio ſequatur, which is unqueſtionable as to 
the ſettcr and his heirs z and was allo found againſt a ſingular Succeſlor, by 
a perſonal obliegement in a Contract of Marriage,providing Lands vo a wile, 
and warranding, the ſame free of all Teinds , except ſuch a quantity which 
was in uſc to be payed,whcreby a poſteriour Afſignation to the Tack of thele 
Teinds was excluded , March 20. 1629. Laird of Finmonth contra Weyms. 
The like of a Tack and Decreet Arbitral, decernipg a Tack to be granted: 
This was in a Spuilzie, Hope, Spuilzie John Crawford contra 


7. As a Tack becometh a real Right, it muſt neceſſarily be cled with pol- 
ſefſion,but requireth noSeafine or Inſtrument,or other ſolemnity, Jxly 11. 1627. 
Wallace contra Harvie, January 22. 1611, Laird of Pitſſigo contra Philerth. 
The like, thoughthe Tackſ-man was in pofleſlion. , yet not by. vertue of the 
Tack, briby vertue ofa Wodſet, thoughthe Tack was renewed the time - 
the 


3H acke. "Y 222 - 38i 


the time of the Wodſet , Flope:removing', Walier Ord cortra Tennents of 
Fydiez and therefore, a poſterior Tack being: firſt cled with pollefiion, was - 
preferred toa prior Tack, June 23. 1627. Mr./John Mcmillan contra Gordoun 
of Troquhan. | 


g. Yet a Tack after redemption of Wodfett Lands , is valide againſt fin- 
gular 'Succeſſors , as 2 part of the Reverſion , though it attain no potletfion 
betore the ſetter be denuded : But it is contrary m a tack , appoint- 
ed'to follow a Redemption of an Annualrent for it , a Lands are di. 
verſe , and the poſleſtion thereof diverſe, Nicolſon remov zawin Hamil- 
toun contra Alexander and others; but the prorogation of a Tack is the renova- 


tion of it, and hath the ſame effect, as a new Tack of that date, for the years 
mthe prorogation. 


9. As to the extenſion and effe& of Tacks , they are little lefs then of In- 
tefrments , for thereby the Tackſ-man is maintained agaiv(t all parties having 
intereſt till the Tack be out-run , and be warned, even though ſet by a Lite- 
renter , it will maintain the Tennent againſt the Fiar, cither from removing 
till warning , orfrom paying more then the Liferenters Tack duty , though it 
be ſmall, Jzly6.1510. Mr. Robert Bruce contra Captain Bruce, Yea, thcugh 
the Tack-duty was cluſory, ſet by an Appriſer to a perſon being no labourer 
of the ground , February 3. 1631. Blanes contra Winrham. The reaſon why 
Tacks by Literenters are «ff-ual, tor the year in which the Literenter died ; 
becauſe 'by Act of Parliament, Tennents can only be warned to remove fourty 
dayes preceeding Whitlonday ; So that if the Literenters live till thirty nine 
dayes before Whitſonday, their Tennents cannot be removed, but brooks per 
tacitam relocationem, till the new time of warning, 


10. A Tack hath alſo the benefit of a poſſefſory judgement upon ſeven 
years peaceable polleſſion, as an Infeftment, without necetiity to diſpute the 
ſetters right, July 13. 1636. Biſhop of Edinburgh contra Gilbert Brown, which 
was found where the Tack did bear to be granted by the ſetter as heretable 
Proprictar. Otherwayes,a Tack by a Literenter, Tennent or Donator, might 
claim the benefit , December 1.1676. Mr. Patrick Home contra Sir Laurence 
Scot. And therefore,if it were alledged, that the ſetrer or literenter had any 
other temporary title, it would be admitted without Reduction, 1t the Life- 
renter or beneticed perſon granter thereof were dead. 


11, A Tack ſet byatt Heretor fora Tack-duty to be payed to hisCreditors, 
was found a real Right effeCtual to the Tennents; but whether it would be 
found a real right in favours of the Creditors in the ſame cauſe, it was firſt 
determined negative, and thereafter affirmative : But it is not like , the Lords 
would continue it, not being the habile way to ſecure Creditors, and —_ a 
great. mean of inſecurity to purchaſers, February 13. 1627. Sammel contra 94- 
muel. The negative is alſo obſerved by Spots Tacks , James Morijon contra 
Brown of Nunlands. 


A Tack was preferred to att Apprifing, whereof the denunciation was fix 
dayes after the date of the Tack, though the Apprifing was led betore poſleſ- 
lion upon the Tack, March 25. 1628. Peter Blackburn contra William Gib- 


one, 
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12. A Tack is aſufficient Title for Mails and Duties, and againſt alt poſſeſs 
fors, and it is obligator againſt the ſetrers Heir for the profit of the Land, 
though the Tackſman was never in poffefhion , nor uſed diligence therefore 
during the ſetters life, which was a long time, Joly 13. 1610. Porterfield con- 
tra Ker z and in ſome caſes,it is a good title for removing. 


13. A Tack ſet by a Husband and his Wife, whereof the duty was payable 
to the longelt liver of them two , found to give her right to the Tack-dury 
after his death againſt his Heir, though ſhe had no other right of the Lands, 
and was otherwayes ſuthciently provided, February 14. 163 7. Home comra 
Hepburn. 


A Tack ſet to a man and his wife for nineteen years, found to belong to the 
wife as Liferenter , if the ſurvive, and not to be difpoſable by the Husband 
without her conſent, Spetſ. Marriage, I {iam Gonrlay contra Fear Megill. 


14. As to the third point propoled , concerning ſeveral kindes of Tacks, 
they are either verbal or by write, Lifcrent-tacks are for certain years; 
ordinary Tacks or Rentals, principal Tacks or Sub-racks, expreſs Tacks or by 
tacire relocation 3 and thele which are ſet by Wodfettcrs to the granters of 
the Wodfet.are called back-tacks,among(t which there are few ſpecialities but 
what concerns Rentals, Sub-tacks or tacite Retocations, 


15. ARental is a Tack {ct to kindly Tennents,which are the Succeſfors of 
the ancient poſleſlors, or thelc who are rccerved by the Hetetor, with the like 
priviledge as if they were ancicnt poſlcflors: And therefore, when Tacks are 
let to perſons , acknowledging or conſtituting them kindly Tennents, they 
are equiparat to theſe that are {ct expreſly under the name of Rentals, 


16.Such Tacks are underſtood tocomprehend more kindenefs and friendſhip 
in the Tennent to his Maſter, then other Tennents 3 And therefore, the Ren- 
taller may not aſſign them , nor introduce a ſub-tennent, unleſs the Rental 
bear expreſly that power,but may himſelfremain uponthe ground as color, the 
ſame being m his own labourage. And Rentals are ſtrily interpret as to this 
point, but are more favourably extended then other Tacks,as toany other point; 
becauſe of the kindneſs and friendihip deligned to the Rentaller thereby : 
and no Tack is accounted a Rental unleſs it bear fo, or that the Teunent is 
acknowledged as kindly Tennent, And albeit after the expiring of Rentals, 
there ſaccellors have no right to maintain them in poſlefſion ; yet frequent- 
ly of favour they are continued, and pay grafs-ſums at the renovation of their” 
Rentals, wherein they have ordinarly conhderable eaſe. 


17. And therefore, the ordinary Tacks muſt contain an expreſs and ter- 
minat endurance, otherwayes they are null, not only as to fingular ſucceſſors, 
but even as to the ſetter and his Heirs, becauſe they are not conſtitute habilb 
modo, And therefore,if they have no time, they laſte but for a year ; and if 

they have no determinate time of 1ſh, they laſt no longer; and they do not 

ordmarly give power of Afſignation or Sub-tack, unleſs this be expreſt: Yet 
the granting of them does not annul the Tack , but only the Afﬀignation or 
Sub-tack , without warrant annuls theſe , but they annul Rentals, like to 
the alicnations of Ward-vaſlals, | 


18.Ren- 
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18. Rentals do require write, not only as a probation , bat as a ſolemnity 
_ in their conſtitution , and can be granted by none but the Hcretor of the 
* Ground; but if they be renewed by Tutors for the accultonicd Grafſums, it 
may be accounted as an AQ of lawtul adminiſtration , much rather then that 
Tutors ſhould have power to expell the kindly tennents. It hath not come in 
controverſie, wherher Donatars of Ward, Non-entry, or Lifercntcrs may ex- 
kindly Tennents: Or whether their Titte would not be relevant to de- 
d in removings againſt them , though not againſt the Heretor, wherein rhis 
would make for them , that all theſe temporary pollefſors have not , plcrun 
dominium, and can bur make uſe of the Fee as the proprietarsdid, thoughticy 
may out-put and n-put ordinary tennents, 


The old Decifions have varied whether a Rental be ſufficient, being in the 
Heretors Court or*Rental Book , though the Rentaller can thowno original 
ſubſcribed by the Heretor ; yet there are Deciſions for it, more then agzin(t 
it, July 5. 1625. Maxwel contra Grahame. Nicol. removing, Lady Lugtoun 
contra hertennents. 


19. Someold Deciſions ſuſtam Rentals only for a year, whenthey menti- 
on no endurance, though they be ſct exprelly as Rentals, which do not qua- 
drat to the nature and deſign of Rentals, whereby the Remaller being en- 
tered , is only to be underl{tood to be for his Life 3 and his Succcfſors ever to 
be in his Maſters power, to renew or not to renew , according to the Rental- 
& and his motor carriage , except the Contra be very clear and expreſs; 
and therefore, a Rental ſet to the Rentaller and his heirs, without expretiing 
a certain number of heirs , was found only to ſtand during the life of the Ren- 
taller , July 5. 1625. Laird of Aitoun contra Lady Wedderburn. Hope rental, 
Lord Seatoun contra his tennents. Nicol. removing, Laird of Corsbie contra Do- 
naldſon. And where a rental bore to Heirs indefinitely , the right ofthe firſt 
heir wasſuſtained by the cuſtom of the Barony, March 15, 1631. Earl of Gal- 
loway contra Burgefſes of Wigtourn. And a Rental bearing to the Rentallers 
heirs Heretable, ad perpetnam remanentiam, was ſuſtained as to the firſt heir of 
the rentaller , without neceffity to alledge , cuſtom ſo to ſet, March 13. 
1632. Achannay of Kirkdale contra Aitoun, Albeit the tenor of it was con- 

the nature of a Tack, and night have been excluded, as toany Heirs, 
and (aſtained only as to the rentaller himſelf , unleſs the cuſtome of the 
Barony had altered the caſe, which, iz dwbio, is always to be reſpected. 


20. Graſſum do preſume kindlineſs; and in ſome Baronies theſe arerenew- 
&d, both at the death of the Heretor , and at the death of the tennent ; but 
more ordinarly at the death of the tennent only ; yet incither caſe ifthe graſ- 
ſum be received from the tennent, and thereby he acknowledged by write, 
% a kindly tennent, hecannot be removed by the Heretor or his heirs, even 
though he had nota formal Rental, becauſe the matter is not intire by receipt 
of the Grafſum 3 and therefore, there is no locus penetentie , upon reſtoring 
thereof, eſpecially as to the Succeſſors of old tennents , paying Grafſum be- 
fore ; and therefore, Rentals exprcſly fo granted ; or totennents Conſtitute 
kindly tennents , though they contain no Iſh , ſhould not be annulled for 
want of an Iſh, which 1s implyed in the nature of a Rental to be a Life-rentz 
and it would be far contrary to that favour , that in other caſes is allowed 
them to ſuſtain them , but as verbal Tacks, laſting for a year z Upon this 
ay it is, that a Rental granted to aman and hiswife , not bearing, the 

ngeſt liver, nor any iſſue was yet found to Confſtitute them both Rentallers, 
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during theirlife, and their wife ſurviving to enjoy theſame, February 30. 1629, 
Laird of Zey younger contra Kirkwood,  .. 'S 


21. Rentals doordinarly contain a Clauſe, not to ſubſet, aſſign, or annalzie, 
which if it be contraveened , notonly the aſignation or ſub-tack is void, bur 
the Rental it ſelf, Febrwary 28. 1610. John Hamiltoun contra Thomas Boid. The 
like being ſubſet, as to a part, pro tamo, Hope rentals, Lord Douglas contra 
IValkinſhaw. But if the Aiſignation or Sub-tack was to the Mayor part, itdid 
annul rhe whole Rental , November 13. 22. Laird of Craigie Wallace contra his 
Tennents, Yea, though the Subtack was only granted for certain years, and 
theſe expyred before the purſuit , Hope rentals, Earl of Roxburgh contra Rey, 
This is ſo far extended, as being in the nature of a Rental, without any ſuch 
Clauſe, that it falleth in whole in the ſame manner, as Ward-lands cecognolce | 
by alienating or ſubſetting the whole, or major part if Poſſeſſion tollow, and 
that by exception or reply, March 15. 1631, Earl of Gal/oway contra Burgelles 
of IVigtowr, Thoughthe alienation was by Excambion, and was conditiona}, 
if the Heretor conſented, elſe to be null. The like where the Rentaller had 
given a Diſpoſition of the Rentalled Room , whereupon the acquirer was1n 
potlefftion , which was found to annull the Rental, albcitit bore A//agnezs and 
to exclude a Snb-tack by the Rentaller 10 that ſame partygranted, before any contr.,. 
werſie moved, February 2x. 1632. Laird of Johnitoun contra Jamiſon. Thelike 
though the Sub-tcnnents offered to repone the Rentaller, November 13. 1522, 
Bonar contra Nicolſon. The like upon an Afſignation of an Rental , though 
it contained a power to ſub-ſct, and in-put and out-put Tennents, March 21. 
1623. Laird of Craigie Wallace contr.s his Tennents. But this taketh no place 
1: the Sub-tack be ſet to the Rentallers cldeſt ſon who was to ſucceed, March 
I9. 1622, Earl of Koxburgh contra Robert (G3ray. Itwill alſo be clided , ifthe 
Heretor receive duty from the Aſligncy as ines, Hopehic, Laird of Craigie 
contra his Tcnnents, But it will not be inferred by the Rentallers entering 
another in Poſſethion , without granting him a Right in Write, Jwly 5. 1625, 
Laird of Aitoar contra Laird of VVedderburn , laſt of Jannary 1633. Laird of 
Cleghorn contra Crawforrd ; unleſs the Rental contain an obliegement to putno 
other in Poſſeſſion ; and then it became null by granting tollerance, and that 
by exception againſt theperſon having tollerance , without calling the Rental- 
ler, July 15. 1628, Maxwel contra A Rental ſetting the keeping 
ofa Houſe, Yard, and others , to the Rentaller and his Heirs, as kindly Ten- 
nents, was not found null by demoliſhing the Houſe and Yard , whereby the 
Rentaller failed in his duty , and in the cauſe ofgranting the Rental, Jav#ary 


29. 1628. Duke of Lennox contra Houſtoun. 


22. A Sub-tack is that which is granted by the principal Tackman to his 
Subtennent, who doth not en Tennent tothe ſetter of the prin- 
Cipal Tack, this is competent to Tack{-men , where Lands are fet to themor 
their Subtennents , or that they have power to out-put and in-put Tennents3 
and itis like a ſubaltern Infeftment, it hath the ſame effe& to defend the poſ- 
ſeſſion as the principal Tack it (elf, if it be cled with poſſeſsion , and cannot 
be taken away by any Renounciation granted by the principal Tackſ-man, 
though his Tack bore not Aſſzgneys ( but though it be notobſerved, it hath 
born either power to in-put Tennentsor Sub-tennents ) Fuly 14. 1625. Earl 
of Mortoun contra his Tennents : Yea, when the principal Tack wasreduced 
for not production , the Sub-tack{-men not having been called, the Sub-tack 
was ſuſtained as a defence, notwithſtanding the Reduction , ſeing the Here- 
tor had conſented to the Sub-tack, December 13. 1625, Earlof Galloway cot- 


tra 
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tra Mtculloch : Yet otherways,, the Heretor is notoblieged to know the Subr , 
tack, norto call the Sub-tackſmen,. in the Reduction ot the principal Tack, 
and it becomes null-by exception, unleſs the Subſ-tack{-man had appeared and 
produced his intereſt m the Reduction 3 or in the ſecond inſtance, can pro- 
one a defefice ſufficient for the prigcipal Tackſ-man,,or bimſelt ; after which 
1t did not defend him , as bor# fidez, poleflor after Inhibition, or drawing, : 
the teind, Decem. 11. 1623, Earl of Wigtoun contra Parochioners of Szobo;, bur 
otherwaysthe Sub-tack would be ſufficient till warning, | 


This is the effect of a Sub-tack paſsive, but active, it isnot a ſufficient 
title to purſue without inſtructing; the principal Tack , unleſs it had been 
acknowledged by the defender, or cled with poſlelsion , ſufficient for a 
polletiory Judgement, March 29. 1622. Sir —_ Cleiland contra Ten- 
nents of Arbuckle : For , in Intruſtons or Ejections , Sole Poſſeſſzon is the 
Title. 

23. Tacite Relocation is that which is preſumed to be the minde of both 
parties after expiring ot a Tack , when neither the ſetter warneth, nor the 
Tackſ-man renounceth , for other (ignifications of the alterations of their 
mindes will not tuffice theſe , being the habile way of voiding Tacks, which 
is now much more ſtrengthened by the Statute , Prohibiting tennents to be 
put out without warning before Whitſonday : But where warning 1s not 
requiſite, though other competent ways of evacuating the Tack will be ſuffici- 
ent, as Inhibition 1n teinds, or actions for removing , ſammarly from For- 
talices, Coalhcughs , &c. Yea, though warning hath been uſed, ifit pre- 
ſcrive by three years not purſuing thereupon , it hath no effect even againſt 
tacite Relocation, July 6. x61 0, Mr. Robert Bruice contra Captain andrew 
Bruice, 


There is a kind of tacite Relocation, by taking the Rent before the hand, 
during which time, as Craig obſervethin the forecited place, the ſetter cannot 
remove the Detuncts Succeſlor for the years enſuing, in both which caſes he is 
underſtood to relocate tacitely by theſe deeds. 


Tacite Relocation hath the ſame effect to maintain Poſleſsron , that the 
Tack had even againſt ſingular Succellors, and that not only to the Tack(- 
men , but to.the ſub-tennenrs being Poſleflors, who alledged the principal. 
Tackſ-man was not warned, and were not oblieged toalledge he had a Tack 
for terms to run, but. only that he was not warned , December 2. 1628. Mr. 
Walter whitefoord contra Johnſtoun. But where the Sub-tennent was warned, 
tacite Ralocgtion alledged by the Sub-tennent , was not ſuſtained without 
producing a ſtandingTack to the principalTack({-man, January 30-1663 Riccars 
contra Laird of OJdnie, Here the warning was by a {ſingular Succeſſor who 
s oblicged to know or warn none but the natural Poſleflor , which was not 
in the = caſe. . And tacite Relocation will be ſufficient after a verbal 
Tack, or wherethe Tack is preſumed upon uſe of payment, though none can 

ſhown or proven : Yea, tacite Relocation was fuſtained for more years 
then the ſetrer could expretly fet 3 and 1s ordinarly in the caſe of tacite Relo- 
cation , upon Liferenters Tacks , which continue ſtill after their death, tilt 
warning, and was fo found in a Patrons Tack of tends, after the Patronsright 
toſet, by the AF of Par. 1649. was reſcinded, January $5. 1663« Earl of Exr- 
rol contra Tenneatsof Qrie. FX x | 


5 F Y Re- 


236 Tithe nnenteenb, 


' "Relocation is valide againſt the Donatar of a Ward, till Warning or Citati- 
on, though the Tack-duty be clufory ; 'and that the" Tack then ſleep, Spot/: 
removing, Laird of Lie contra Glen of Burr. - But tacite*Relocation 15 no re- 
levant aRtive 'Title againſt any , but theſe who have right from the Tack(- 
man , though they had acknowledged 'the fame by —_ to him for 
years anterior, Decems. 12. 1621. Laird of ' Lag cortra' Porochioners of Lez- 
707. | 


_r 


By what hath been faid , it may appear that the force and effett of Tacks 
is ſo great, by reaſon of the foreſaid Statute and Cuſtom , extending the 
ſame , that it would ſwallow up all Heretable Rights, and make In- 
feftments ufeles , unlefs Tacks had their own Retrincnments and: defects, 


making Infeftments neceſlary. | 


24, Firſt, Tacks not being Liferent-tacks, fall in fingle Eſcheat, but theſe 
fall by Liferent-eſcheat, Par. 1617. cap 15. 


25. Secondly Tacks have no effe&t againſt Superiours , but flecp during 
the time of Wards , Non-entries, &+c. For Inteftments Feu are then va- 
lide only in ſome caſes : Yet Tacks are valideagamſt' Liferent-eſcheat, which 
isa caſuality falling, not by the nature of Fees, but by'Statute or Cuſtom, Vide 


Title 14. F. Liferent-eſcheat. 


26. Thirdly, Tacks are ſiriſſimi juris , and no further extended then is 
expreſt; and therefore, are not extended to- Aſfigneys; unleſs expreſts and 
therefore , Tacks granted to Women fall by their Marriage, which is a legal 
Afsignation , and cannot be annulled, yet may revive by the Huſbands death, 
unexpired, Vide Craig, lib. 2. Diege/. 10. Upon the ſame ground a Tack not 
bearing to Aſſzgneys, was not found toaccreſs to a Relift, as infeft with abſo- 
lute Warrandice , as jus ſuperveriens authori, Tume 13, 1680. Margaret Home 
contra Janet Lyel., which is to be limited thus, that it doth not exclude legal 
Alsignations by Appryzing and Adjudication: Butonly voluntary Afignati- 
ons, Hope hic, Lord Elphingſtoun contra Laird of Airth. November 16. 1680, 
Dremmond of Carlourie contra Sir John Dalrymple. Liferent-tacks alſo may be 
akigned, not mentioning aſsigneys , Febrwary laſt 1637. Home contra Craw. 
' July 16, 1672, Duff contra Fonler. The like when itis of more value then a 
Liferent-tack; as being of many nineteen years, Spotſ, hic , Roſs contra Blair, 


The like holdethin the power of making Sub-tacks, 'or out-putting and in- 
putting of Tennents, or Removings, which are not competent thereupan, un- 
lek expreſs, ortunleſs it be againſt theſe whohad he poſleſsion from the Tack(- 
man, except in Liferent-tacks, and theſe of greater 1mportance. 


27. Tacks cannot be perpetual ; and therefore, neceſfarly muſt have an 
Iſh, or elſe they are null, what favouris herem granted to Rentals , is herem 


ſhowen. 


29. If there be no particular Iſh, but to endure till the payment of a ſum, 
ithath been variouſly decided, whether it be effetualagainſt a ſingular Suc- 
ceſtor negative, July 13. 1621. Laird of Mckal comra his Tennents. March 
5. £629. Laird of Lie younger contra Kirkwood, Afthrmative, Hope hic, Laird 
of Clackmannan contra Tennents of Balmaino, The hke in a Tack fet to 2 


Smith ſo long as he ſhould worke the ſetters work, J#ly 11, 1610, = __ 
| undie 


: wW 
Exndie contra Smith of Lundie. - This is unqueſtionable in Back-tacks, which 
haveno 1h , but during the Non-redemprion . .: And in other cafes the Affir- 
mative is ſtronger, both in reaſon and pradttcez bur it holds not, ific be bur 
anobliegemen: not. to remove'the Tennent , until fuch a fam be-payed, 'thar 
only perſonal : And neithera Tack nor an obliegementfora Tack, unteſs 
it be contained in a tack , bearing ſuch a ſum to.be due to the tucks-man',” and 
for ſeonrity thereof , the Lands to be ſet , and the rent to be as ſatisfattion of the 
Annualrent , pro tanto, was found valide again(t a fingular Succetfor, and that 
the tack wanted not an Iſh, becauſe the payment ofthe Money was the Iſh, Fa- 
muary 22. 1625. Iſobel Ronald contra Strang, But the contrary was found, 
March 5.1629. Laird of Lie contre Kirkwood, ABond aligning to the Ferms 
till a ſum were payed, wasnot found valid againſt a fi r Succeflor, July 
2. 1624. Mitchelſon contra Law. So a tack (et for ſeven years, for a certain 
tack-duty expreſt , with a Clauſe, that tbe tacks-man ſhould retain a part of the 
tack-duty for the annualrent of a ſum , due to him by the ſetter, and ſhould not bere- 
moved till the ſum were payed, was found valide againſt a fingular Succeflor 
for the ſeven years , becauſe there was an excreſce above the annualrent, 
which remained for the Tack-duty, but not tor the reit, being but a perſon- 
al obliegement not to remove, June, 15. 1664. Thomſon contra Reid. Janu- 
ary 27.1674. Peacock, contr4 Lauder. The like where a Tack was ſet by a 
Liferenter for four years. And while a ſum were payed , found valide 
again(t the Liferenters Aſsignayes the 18 of December 1668.” Mr. Robert 
Smitoun contra Mr. fobn Brown. The like was tound in a Tack againſt an 
Appryzer , allowing the Tack-duty for the annualrent of the fums , there 
remaining a ſeveral Tack-duty , December 11. 1677. Charles Oliphant contra 


James Currie. 


29, Fifthly , Tacksare not valide asreal rights againſt ſingular Succeflors, 
unlels they bave: a Tack-duty; yea if they have one but in the Tack it RIF, it 
be wholly diſcharged, yet the Tack is valide 3 neither will the diſcharge of 
the Tack-duty be valideagainſtthe ſetters ſingular Succeflor, January 31.1627, 
Mr. James Roſs contra Blair. * 


30. But the want of an Entry vitiats nota Tack; for when there is noEn- 
try, the date or the next Term is the Entry , December 4. 1629. Mr. Wilhan 
Oliphant contra Mr. Heugh Peebles. | 


31. Sixthly, All Tennents are burdened with neceſsty to enter and labour 
the ground, that the Maſter may have ready execution , February 27.1623, 
Samfoord contra Crombie , and notto rive out Meadow or Greens never plow- 
ed, or deſtroy Moſles, or deteriorat theground worſe nor he found it, Fe» 
bruary 6.1633. Laird of Haddocontra Johnſtonns : and muſt leave the Houſes 
as good as at hisentry, February 27, 1610. contra 

All which are without expreſs proviſion : Neither may the Ten- 


' nent open the ground for winning of any Mineral, Coal, or vow, for Pipes, 


without that power be expreſt, the 15. of February 1668. Jokn Colghoun con- 
traVVatſon. 


Seventhly, Albeit Tacks be by Statute asreal Rights, yet they are affeRed 
with Back-bond granted by the Tack{-man,which are relevant agamſtthe Tackf- 
mans ſingular Succefſor, though neither Regiſtratnor Intimar, Jamary 8.1668, 
Margaret Forbes contra 
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It remains now to conſider how Tacks are deſtitute and taken off 3" And 
firſt, as tothe point of Right. Next , as to Poſleſsion. As to the point 'of 
Right, we ſhall.not ſpeak of the nullities of Tacks, by which they were' he- 
ver truly Conſtitute, and ſo needs not be deſtitute + But when they have 
once a real Beeing , they cealſe Firſt, By any deed contrary to the Te- 
nor or nature thereof, as hath been before ſhown in Rentals , which'is 'not 
ſo i-ordinary Tacks, unleſs there be a Clauſe irritant , and;that be declared, 
and fo is not competent by exception, Spotſ, hic, Robert Stevinſon contra Alex- 
ander Barley. 


32. Secoudly , They become void by not payment of the Tack-duty , in 
the ſame manner as a Feu Right by the delay of rwo years , unleſs the Tack(- 
man offered payment at ſuch a time , November 23. 1629. Romanno contre 


Nisbit. 


33. Thirdly, If the Tack{-man be purſued to find Caution for the Duties 
reſting, and in time coming if he find no Caution , the Tack becomes void 
and he may be removed ſummarly without warning 3 this was alſo ſuftained 
againſt a Back-tack in Wodſetts, though having no Clauſe irritant , Hope, 
Confirmation, Sir Thomas Diſchingtoun contra.Laicd of Pitmeden, Idem, VVil- 
liam: Hamilton contra Earl ot Argile. It was alſo ſuſtained , though the Duty 
was ſmall , the ground pleniſhed , and but one year reſting , February 27. 
1627. Lawſon contra Scot. But it 1s not ſuſtainable where there are no by- 
ones reſting : Neither was it ſuſtained , unleſs a year were reſting the time 
ofthe Citation, at leaſt at Litiſconteſtation,, albeitthe tack{-man was Bank- 
_ L and jn priſon for Debt , Janrary 3. 1672. Lady Binnie contra Hengh 

mMceear. 


34. Fourthly, Tacks ceaſs by the expyring of the Terms thereof, and the 
ſetters warning, or other deeds to take off tacite Relocation, or the Tennants 
Renounciation 3 the form whereof is, the tennent fourty days before VVhit- 
Jonday, ſubſcrives and delivers to his Maſter a Renunciation of his tack and 
poſſeſsion , conſenting that he enter brezi mans , without hazard of ejeftion, 
whereupon there muſt be taken an Inſtrument of Renunciation in the handsof 
a Nottar, as a Solemnity requiſite, which is ſufficient to inſtru the overgiv- 
ing , astbeing the habile way approven in Law; albeitin other caſes not ap- 
proven in Law; Inſtruments of Nottars prove not the deed of the party, in this 
caſe it avoideth the tack , and is probable by Inſtrument, if the tack be ex- 
pired , but during the tack the Inſtrument will not prove the acceptance of 
the Renuncaation. 


35+, Fifthly, Tacks are taken off by the contrary conſent of both parties, 
though they be not expircd, as when they are really lett by the tennent, and 
poſleiled by the Maſter : Or when by write they are renunced and accept- 
cd ;; for verbal renunciations may be reſfiled from before they be perfefted in 
write , in the ſame manner as verbal tacks may, and much more promiles to 
renunce; this way of renunciation is expreſs and dire@. 


36, Sixthly , Tacks are taken away by tacite aud implyed renunciation, 
and by paſting therefrom , as by taking a poſterior tack: for fewer years, and 
making uſe thereof, albeit but a minute, not by Contra&, nor ſubſcribed by 
the EY nan , nor in his hand , but his acceptance proven by witneſſes, and 


by paying.conform , January 17. 1632, Earl of Lawdexdail contra VV aterſtoun. 
- ” 
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By accepting a poſterior FaCtory ofthe ſame Lands, Hope, ation ofredudtion, 
Earl of [4 1bairn contra James Dalzel, Yy paymnga greater duty, Febraary 27. 
1610, Acheſon of Gosfoord cortra his Tennents, Lethem contre his Tennents. 
But not by paying of more preſents, Ibid, Robert Hamiltonn centra Tenhonts 
of Melburn. Nether by Sub-tennents paying, a greater duty, without wat- 
rand of the principal Tennent, June 5. 1611. Laird of Phairiieberit contri 
Miniſter of [»nerkeithing. Alſo by taking an heretable right ofthe ſame thing; 
but it holds not , if the heretable right were reduced , tor then the Tickre- - 
vives, Spotſ. appryzing, Laird of Garthland contra Campbel. Neither is it ta- 
ken oft by a poſterior appryzing in the Tackſ-mans perſon , ſeing it was fari(- 
fied and declared extinR againit him, Jaſt of February 1623. Brice Semple gop- 
ira Tennents ot Cloſſeburn. 


37. Tacks are taken off as to poſleſsion, by removing of the Tennents, ei- 
ther voluntarly , as 1s before expreſtz or more ordinarly, judicially by Pro- 
cels of removing , which is moſt frequent and important ; and therefore , is 
reſerved to be ipoken of together in this = , though there be diverſe kinds 
of removings, having reſpe& to diverſe 7 ns; for though removing be com- 
petent againſt all Poſſeſlors, whether poſleſsing without any T nc, or by an 
inſufficient Title , as an invyalide Infeftment or the like, yet the riſe thereof is 
tor removing of Tennents, 


33, Removing is either fummar without warning, or ſolemn upon warning; 
again ſummar removng iscither by paction or Law 3 By PaQtion when it1s 
ſoagreed by the Tackor other Write, that the Tennant ſhall remove atfuch a 
Term without watning, which will be ſufficient atthat time, Craig hic. This 
will hold upon Diſpogtions, whereupon the Diſponer way be compelled to 
remove ſummarly without any ſuch expreſs Clauſe , which was alſo extend 
n favours of Appryzers, againſt their Debitors poſleſsing a Houſe, March 26, 
1612, Janwary 18. 1623. Earlof Lothian contra Sir John Ker and his Son. But 
t is more queſtionable, whether it will be ſuthcientat any time thereafter, if 
the Tennent be ſuffered to poſleſs, per tacitum relceationem ; eſpecially, ſeing 
the Statute for warning is a publick- Law , introduced tor the good of poor 
Tennents,whoſe ruſticitie s excuſeable,if they advertnot toanterior Pattions, 
Nam pada privatorum non derogant juri communi ; Yet upon the contrary, cx#- 
que libet renunciare juri pro ſe introdutio : Betwixt which, I conceive this tem- 
perament willhold, that ſuch paQtions, though recent, may be effeCtual atthe 
preciſe Term , or at any Term or time thereafter upon intimation, if it be ſo 
agreed upon in Write 3 for promiſes in this caſe may be reſiled from ( as before 
s ſhown ) but in either caſe the Tennent muſt hes intimation before the 
Term , which will ſuffice without the ſolemnities of warning; butit muſt be 
of that length , that the tennent may provide for himſelf, and remove his 
goods, which will be in the arbitriment ofthe Tudge ; and I ſuppoſe that they 
will walk moſt fairly and fafely , who ſhall intimate the fame to the Tennent 
fourty days before the Term : Or otherwavs, all the effe is like tobe, that 
he will be diſcerned toremove at the next /Vhitſonday after the Proceſs, without, 
,Yiolent profites, as uſes to be done when there is any probable excuſe for the 

ennents got removing. 


Summar removing is competent by Law without PaQtion, in all caſes where 
the Statute appointing warning , takes no place, which is chiefly regulateby 
the reaſon of the Statute , that Tennents be not put at unaworlſe to ſeek one 
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habitations, or-at an unſcafonable time: of theyearz and therefore, it is not 
neceſlary in ſeveral caſes. | | hal 


: Firſt , where the Poſſeſſor is not Tennent, but a vitious Poſieſſor z ot 
where the Poſleflor hath nothing but an ipſufficient Infeftment or tollerance ; 
For the Statute is only in fayours of Tennents, who are lyable for Mails and 


Secondly, Warving was, not found neceſſary for removing Poſleſlors from 
| a Tower or Fortalice , though ſet in Tack Hope hic , Lady Saltoun contra 
Mr. Wilkem Livingſtoun”, or from a Coal  1bid. Wolmet contra Niddrie, Or 
fromthe poſleſcion of a Liferenters Houſe or Land, after the Liferenters death, 
and that upan ſuplication, it was obtained without Proceſs, Hope Literent, 
Preſtoun contra Cock, per. And this was competent at the ifiſtance of a Liferen- 
ter againſt theſe who continued the poſleſsion of a former Literenter, atterher 
death, Jamnary 12. 1622. Lady Kincaid contra her Tennents. The like, but 
totake effeRtat/Vhitjonday after the Procebs, againſt a Literenters ſervant, poſ- 
ſcsing withouta Tack in write, anJ alſo without violent profites , February 
16. 1628. Thomſon contra Merſtoun. But if the poſleſsion from the Liferen- 
ter be by vertue of a Tack , the poſſeilor muſt be warned , as hath been 
ſhown amongſt the effe&ts of Tacks, Removing is allo competent by force of 
of Law upon a Proceſs, to find caution for the rent , or to remove; of which 
_ As to what is ſpecialin Tacks of temds , hath been con(idered in that 
me. 


The prime kind of removing is that whichis ſolemn upon Warning ; for 
Clearing whereof, we ſhall fir{t conſider the order pre-required. Secondly, 
The intereſtofthe purſuer. Thirdly The exceptions of the Defender. Fourth- 
ly, The effets ofremoving; 


'{ 39, TheOrder ofremovingof old wasthus; The Maſter ofthe ground did 
only verbally intimate tothe Tennent to removeat thengxt VVhitſonday; and 
the only ſolemnity requiſite was, that before the ſaid term he appeared before 
thedoor ofthe Tennent and broke a Lance there , as a Symbol of his breaking 
the tacite relocation betwixt them 3 whereupon the ſecond day after VVhit- 
Jonday , he:came brevi mann, and expelled the tennent; or at leaſt Jaid out 
ſome of his Goods to compleat the — of- his' removing , Craig hic, 
Hence aroſe many quarrels, violences and breaches of the publick Peace; 
when the tennent had any reaſon or pretence , for which not to remove, or 
otherways was unwilling, and not compelled by Law ar pubhck Authorty, 
but by private force- | RS 


40. Forremeid whereof, that excellent Statute concerning warning andr& 
moving of tennents was made, Par, 2555. cap. 39: preſcriving the Order © 
removing thus; That the Maſter of the Ground give a Precept of warning in write, 
commanding his Officer ( which may be any perſon he pleaſeth ) Jor whoſe name, 
a blank is ſet in the Precept, to go fourty 7 Got preceeding Whitſonday , and in« 
timate to the tennent that he remove himſelf, his family, ſub-tennetts , goods and 
gear , at the ſaid term, and leave the tenement void and red , that the wvuarner 
_ ry enter in Poſſeſſion : this may be done either perfonnally or at his dwelling 
aſe. .. 
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-* Secondly, The Precept muſt authorizethe Officer to make the ſaid denoun- 
ciation, fourty days betore the term upon the ground of the Land , leaving 


a Copy thereotaffixed thereupon, and by theſame ſpace, it muſt be done ar 


' theKirk-door, at the time of diffolving the Congregation, from the firſt Ser- 


mon, leaving a Copy thereof athxed upon the Kirk-door ; all which muſt be 


' done before two witneſſes, required for that effe&, and Executions made 
- conform by the Officer , which without any other Inſtrument or Solemnity 


doth ſufficiently prove , unleſs it be improven , upon this order the purſucr 
hath a priviledged aQion upon fix days warning only, without continuation, 


Par, 1555. cap. 39; and that becauſe of the neceſſity of thediſpatch, that the 


new tennents who hath taken may be put in Pollefton , and the Land notlcft 
waſte , both to publick and private detriment : This Order muſt be uſed, 
though the term ofthe-Tack be not at VVkkitſonday but at Martimeſs or Car aleſ: 


aveſs 3 and it will not ſuffice to be made fourty days betore thele terms, Jure 


I5, 1631. Ramſay contra VVeir, The reaſon hereof is, becauſe the warniny 
is appointed that the tennents may timeoully provide for themſ-lves , which 
cannot be but before VVhitſonday , the ordinary time Lands wie to be tet , if 
the parties removed be out of the Countrey, it will {ufftice zo warn them Upon 


the ground , and at the Kirk-door upon fourty days , but the Citation mt 


be upon ſixty dayes, which is conſequent from the Statute , whichpreſcr; ves 
nothing Jiffirens from the ordinary courfe of Law ; 1n the caſe of partics out 
of the Countrey it was ſo decided, January 11: 1622. Laird of Faldenſide con- 
tra Bimerſide. February 20. 1666. Mcbrair contra Sir Robert Chrightoun alias 
Marray.This Statute reacheth not warnings from tenements within Burgh,which 
are regulat by the cuſtom of Burgh: Thus the Town Officer by command of 
a Bailie , though without write , warneth only at thetenement, fourty days 
preceeding Whitſonday , and 1n evidence thereof , uſeth to Chalk the Door, 
Craig hic , Nicolſon removing, Andrew Ker contra Euphan Moor : this was 
extended to a houſe within Burgh of Barony , Joly 18. 1634. Mr. John Hart 
contra 


Nor was warning before Whitſonday found neceſſary for removing a 
tennent from a Soap-work , November 21. 1671. James Riddel contra Charles 
Linzan, 


. 41, We comenow to the Tit. requiſite for removing, which muſt be areal 
Right of the.ground , except the queſtion be againſt a party who is perſon- 
ally oblieged to remove 3 And therefore, firſt, there needs no Title againſt 
ſuch parties , who had the poſlefſhon from the purſuer , for theſe can never 
queſtion his Title, whoſe intereſt depends thereupon, but acknowledging him 
by payment of Mails and duties, will notbe ſufficient withouta Right in the 
purſuer. 


Secondly, a perſonal or incompleat right is a ſufficient Title for removing 
againſt the granter of it, or his Heirs, if it containa Clauſe toremove , or put 
the purſuer 1n poſſeſſion, expreſly or by conſequence. 


* Thirdly, Tnfeftment of propetty or Liferent is a ſufficient Title in remoy- 

ing, and that upon production of the Seaſine only; where the Defender ſhows 

no better Right, Nicol. removing , Adam Wat.contra Ord: But the Sealine 

- muſt be both before the warning and theterm, except firſt in the caſe of Heirs, 

this _ a y—_ judgement , and a continuance of the predeceſſors pol- 
o tha 


feffion ; 


t the Tennent cannot be in doubt or hazard to quite the pol- 
5 G2 ſel1on, 
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ſeſfion , as he may be in other caſes , where he may be Iyable , both for the 
rent and rendering the poſleſſion to another party , and ſo it was ſuſtained 
at the inſtance of an Heir, though his retour and Seafine were after the warn. 
ing, Febreary 9. 1610. Earl of Kinghorn contra Arbuthnet. Hope hic , John 
Small contra Tennents of Balterſaw, in the caſe of an Apprizer , whole A 

pryzing was before the Warning , it was found vahde , though the Infett. 
ment was after , againſt the Debitor from whom the Lands were Appniz. 
ed, but to take effe&t at Whitſonday thercafter , and without violent Prg. 
fites, December 18. 1632. Dalrimple contra Douglas. And removing was fſu« 
ſtained attheinſtanceof an Heir, Retoured and Infeft, purfued upon a warn- 
ing uſed by his Predeceſſor, though his Infettment was after the Term, Ju- 
ly 28. 1637. Earl of Hadingtoun contra his Tennents. It was allo ſuſtained 
at the inſtance of a Fiar upon a Warning made by a Liferenter and Fiar 
joyntly » November 27.1629, Ramſay contra Hoom. But a TEMmMOoViINg was not 
ſuſtained upon a warning made by the Fiar, before the Literenters death, no 
not to rake eſfett at the next Whkit/onday withont a new warning, June 30.1669, 
Agnew contra Tennents of Dronlaw. 


Though Infeftment be the beſt Title for removing , yet it muſt be h- 
mited ; 


Firſt , It takes no place being upon Infeftment , proceling upon a Pre- 
cept of Clare conſtat , Hope hic , Stecinſon contra Stevinſon 5 and that in re- 
7 this Precept is but the Aſrtion of the granter : Yet it either the 

redeceſlour of that Heir wasin Polleſhon , or the Superiour hunſelt, n 
would ſuffice. 


Secondly , Tt holds not in baſe Infeftments, not cled with Poſleſſion, un- 
leſs the Authors Right be inſtructed or acknowledged, if the Defender have 
any Title. 


Thirdly , A Tercers Service and Kenning to her Terce, is a ſufficient Title 
1m removing. | 


Fourthlie , The Courtefie of Scotland is a good Title for removing after a 
Wifes death, without any Seafine or Solemmty , or the Huſbands jus mari- 
ti, before her death , which will be effeual , though ſhe die before Sen- 
tence or Proceſs, to the effe&, that the Huſband may get the benefite of the 
violent profites , for the time preceeding her death , though he cannot at- 
tain the Poſtefſion, 


Fifthly , An Executor may inſiſt for a removirg upon a warning uſed by 
the Defunct , to the effe he may obcain the violent profites , due before the 
Defuncts death. 


Sixthly , a tack is a ſufficient Title for removing, if it contain expreſſe- 
ly the power to out-put and in-put Tennents , or if it be a Liferent-tack, 
or for nineteen years or above , as hath been now ſhown amongſt the effedts 
cf Tacks; but this muſt proceed either upon the ſetters Right or a Poſleſſo- 
ry judgement in the ſetter or Tackſ-man. | 


Re- 
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Removing is not ſuſtainable upon an incompleat right , as upon att Ap- 
pryzing, though the Superiour be charged, and the Letters have been tound 
orderly proceeded again(t him, to infeft the Apprizer 3 and the objection on- 
ly proponed by Tennents, pretending no right , March 25. 1628. Bar Lock- 
hart contra his Tennents. Yea, though the removing was againſt the Debicor 
himſelf , Febrxary 20. 1629. Mr. John Galloway contra Bog/miln. Though it 
hath been now ſhown that an Appryzer being Infett , obtained removing 
from an Houſe, againſt his Debitor without warning. The like holds in Ad- 
judicarions, and in the caſe of the Superiours purſuing upon the Vaſlals Lite- 
rent-eſcheat , it not being declared , Hope hic , Patrick Butter contra Andrew 
Harvie, And ſo conſequently in all other righits of Superiority , where De- 
clarator is required ; and thougtrthe Superiour needs ſhow no Title , un- 
le the Vaſlal diſclaim him; yet his Donatar purfuingupona Literenc-eſchear, 
wasnot admitted till the Superiours Seaſine was oak Hope hic , David 
Mcall contra Tennents : And it is ſo mall caſes wherein the Superiour or the 
Vallal are ſingular ſucceſſors , and-fo have ground- to doubt, and cannot be 
put to diſclaim. 


42. Wecome now to the Exceptions againſt removing, to ſpeak nothing 
here of common Exceptions , or of thr purſuers want or a ſufficient 1 ule, 
which are rather objections then exceptions, and are ſufficiently cleared by 
what we have ſaid upon the Titlesof Removing, It mult be adverted, that 
betore the Defender can have any exception admitted to his probation , he 
muſt find Caution for the violent profites , if he ſuccumb: And that by the 
ſaid Statute , 1555. Cap. 39. juſtly introduced in reſpect of the contentiouſ- 
neſs of parties to keep polleſſion; 'yetthis will not hinder objections againſt 
the Titles or the like, being inſtantly verified and not making delay, that be- 
ing the motive of that Ato prevent delays. 


43. Theſe exceptions, though they be many, may be thus Martialled ; they 
are firſt againſt the order and warning. Secondly , Upon deeds done by the 
Purſuer. Thirdly, Upon the intereſt ofthe DefendersMaſter, Fourthly, Up- 
on the Defenders own intereſt. Fifthly, Upon-obedience. 


For the firſt , every point of the warning now related, is ſo neceſſary 
that the omitting of any one affoordeth a ſufhcient defence 3 yer a warning 
was not tound null, though made at a Kirk-door, wherethere were no divine 
ſervice accuſtomed , being in thetime that divine ſervice uſed to be 
ed , and the Kirk being known adiſtin& Kirk, Nicolſon hic, Hoom contra 


Removing may be excluded by deeds done by the purſuer, either by any 
perſonal obliegement not to remove, or any deed —_ the ſame, as a 
Diſpoſition or Obliegement to Infeft , which are ſufhcient againft him-,- but 
not againſt his ſingular Succeflors;z or if he renunce or paſs from the warning 
or aQion , either dire&ly or by deeds importing the ſame, as taking Rents 
before the hand , or taking a Herezeld as to the year enſuing , ch 20. 
1629. Auchinleck, contra Mathie : Or by accepting the old accuſtomed 
Mails for Terms after the warning , Nicolſ6n de migrando , Irving contre 
French, Hope hic , —_— contra Or by receipt of 
Taxation for Terms fince the Decreet-of removing , ibid. Or by _— 

ing 3 but this t& 
not 


ſervices coritained in the Tack , for the Terms the warning 3 
5 H | 
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not relevant, ifthe ſame be at the command ofthe purſuers FaJor or Grieye, 
without ſpecial order, March 5. 1629. Laird of Lie younger contra Kirkwood, 
Neither by accepting preſents , though accuſtomed , not being ſpecial in the 
Tack, theſe being interpret gratuitous, as before is ſhown. 


Removing is alſo elided by preſcription., upon three years forbearance 
to purſue; And that by the Statute, 1579, cap. 82. for thereby the purſu. 
er 1s preſumed to paſs from his warning 3 but theſe three years are not ac- 
counted , anni continui , but anni ntiles : from the warning without account- 
ing the time betwixt the warning and Term, but from the Term, to which 
the warning was made 3 becauſe none can be faid to delay to purſue , be. 
tore he be neceſſitate to purſue , which 1s not till after the Term, it was fo 
decided February 6. 1629. Lady Borthwick contra Scot of Goldilands. But re- 
moving may be ſuſtained before the Term , that it may take effect preciſe- 
ly at-the Term : Otherways many Tennents may be diſappointed, who take 
upon the warning of other Tennents, their Roows, and renunce their own, 
or are” warned thereirom 5 and ſo removing was ſuſtained before the Term, 
to take efic&t then , November 21. 1671. James Ridadcl contra Charles Zinſan, 
But the proceſs being once intended , it continues till the great preſcription 
of fourty years, Exceptſuch as arenot wakenced every hvs ycars, for {uch pre- 
ſcrive 1n ten years by the Act 9.Par. 1669, 


The exceptions of removing at the inſtance ofthe Maſter of the ground, are 
very: frequent and various ; for it is ordinarly proponed and ſuſtained, thar 
the Defenders are Tennents by payment of Vail and Duty to a third party, 
who 1snot warned nor called ; neither are they put to diſpute their Maſters 
Right: to be valide , which holdeth, whether his Right be an Infeftment, 
Liferent-right or Tack; and though the Tennent hath been put to condeſcend 

' what the Right is, and that in ſpecie, it is a valide Right, though he needs 
not diſpute the particulardefetts of it, nor the competition of it with any other 
Right : That hath been done , that the purſuer might know how to quar- 
r& their Maſters 'Right 3 but I have never obſerved that Litiſconteſtation has 
been made, or a Term afligned to Tennents, to inſtruft their Maſters Right; 
therefore this defence is but dilatory , and ſhould not be ſuſtained,” unle(sin- 
ſtantly verified by Tacks or Diſcharges from the alledged Maſter , which 
would be repelled , if the Tennents have interverted the purſuer or his au- 
thors Polleffion ;- or if the purſuer were fingular Succeſſor , not preſumed to 
know any intereſt but of the Poſſeſfors , if the Tennent , produce his Ma- 
ſters Seafine, with his Tack or Diſcharge, it would inſtru this Dilator, which 
is ſufficient. upon the not calling the Tenitents Maſter, for hisnot being warn- 
ed is proper for himſelf to alledge , and the partic will in the ſame Proceſs 
get warrand tocite that Maſter, who muſt defend himſelf upon his own Rights; 
and-therefore ,. this defence was ſuſtained tp'Tennents, though-they conde- 
ſcended; upon no; ether Right to their Maſter , but-tacite Relocation , De- 

2. 1628. Ms. Walter Whitefoord cantra Laird Jokuſtonn. It hath alſo 
beca: fometimes ſuſtained , that the defenders were Tennents by payment of 
mail.and duty to an Appryzer, though not-lnfeft , Hape hic , Cramfoard con- 
tra Browvh.. ; | 


This: exception allo elidedby this reply, that the defenders had acknow- 
edged the purſner by payment of Mail and Duty , Nico} hic, Lady Ewvardale 
contre. ber Tentients. It 1s-alfo elided by alledging that the defenders/Maſters 
Right was reduced->* the purſuers inſtance, December 12. 1622. Spading con- 


tra 
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tre Fleming. The like where his right was teduced at the inſtance of the pur- 
ſuers author, Spot). bic, Maxwel comra Tennents of Glaſock, Earl of Nihiſ- 
dale contra his Tennents, 


The exceptrons againſt removitig uponthe defenders own right; atceither 
in reſpect of his right to the Land in queſtion , or to the other Lands brook- 
ed by him, pro indiviſo, with it z For the firſt, there are as many luchde- 
fences as there are rights _—_— for defending poſſeſſion ; and they arcCi- 
ther founded upon the benefite of a poſleſiory judgement, which how co n- 
perent may be {een at large, Ti/te Infeftment, 13. $.82. which nceds not to be 
repcated ; Or if that be notcompetent, the defender muſt found himſclt upon 
the poinr of right which o-dinarly intersa competition ofrightsz But 1n erther 
caſe the defence will not be ſuſtained upon any right , if the poljethion was 
not atcained chzre 1po1,-bat upon the purſuers rightz which Pollcthon mult be 
reltored, and the defender left to his action , upon theothers right, as accords, 
as if after redemption of a temporary right , whereby the detender entered 
in Polle(ſion , he ſhould defend upon another right which will not be ſuſtain- 
ed 1n this pollcilory judgdement , againlt him or his Succeilor , from whom 
he had the Pollethon , Neceinber 22. 1677. Sir Archibald Stuart of Caſtlemitk 
contra Duke of Hamiltoun. 


The exception pro indiviſo, 1s very pregnant , and taketh no: only place in 
ſolemn removings, but in the Action to find Caution for Mails and Dutics, or 
to remove , though the txcipient had taken- Tacks from the Purtuer , De- 
cember 6. 1623. contra Carmichael, Yet it was not found 
rclevant , to {top removing from the purſuers part ofa Coal-heugh in Lands 
undevided , becauſe the Coals are diviſible by meafure as they are raiſed out 
of the Coal-por , Spot. removing, Hugh Somervel coutra Dichow. Neither 
was it found ſufficient to maintain a Relic in poſl-{lion of a Houte , which 
could not be divided, whe: eofthe had a third part, and polleſt the other two 
thir 's, pro 4247v3ſo 3 but the Fiar having the two thirds, was to be preferred 
toih.. Po..c{lto1, paying her the third of the Mail, upon condition that ifhe 
le. ce teucment, (he thouid be preferred, giving as much Mail as another, Ja- 
nuary 26. 1655. Logan contra Galuraith. 

The lait exception againſt removingis, obedience by voluntary removing, 
contor.n to the warning, and leaving the Land void and red at the Term, 
without neceſlity of a renunciation 1m write , March 2. 1537, Keith contra 
Simpſon. The like, the defender finding Caution to deſiſt from the Polleſ- 
fion, Nicol. de migrando, Wallace contra Mitchel, Bur the alledgeance of obe- 
di.nce was not found relevant upon an exception, bearing, that the Land was 
left void and red at the Term, ſeing that it bore not, that the Poſſeſſion was of ered 
lo the Cl.irger z in reſpec that at the time of his removing, another party en- 
tered in his Vice , January penult 1624. Greenlaw contra Adamſon. But the 
o: ecience mult be full , according to the warning by the defenders removing 
himfclf, his Family , Sub-tennents and Cottars , Goods and Gear 3 So that 
the purſuer may entcr in Polieſſionz and therefore , Decreet would be ob- 
tained againſt the principal Tack{-man, and the Letters (till put to executi- 
on againſt him , till all theſe be removed 3 and. if the purſyer pleaſe, he may 
purſue them to remove , without other warning then what was made to 
the principal Tackſ-man 3 So it was ſuſtained againſt a Son upon a warn- 
ing againſt his Father , even after his Fathers death, Jamwary 26. 1630. Hoone 
contra Hoom. 
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As to the laſt point concerning the efic&s of Decreets of Removing , it is 
not only the attaining Poilclfion of rhe Lind it ſelf , bur ſometimes alſo the 
Corns growing IS as being a part thereof, being a Poſleſſion violent, 
Hope Spuilzie, John Elliot contra Lord Batclengh. Yea, of the Hay of that 
Cropt, though ſeparate-and Stacked by the perſon removed, Hope Spuilzie, 
Sir James Balmuire contra Williamſon. But the main effect is , the obtainin 
the violent profites of the Land, until the poſseſsors obedience, and that bo 
againſt theſe who are warntd , and againſt theſe who ſucceed 1n the vice of 
warned or removed Tennents. 


44. Violent profites are ſo called, becauſe they are ſuch profites asaredue 
by, and for violent Poſeſtio.!, whatſoever way it be, by warning and remoy- 
ing, ejetion, intruſion, or ſucceedingin the Vice, and they are oppoſite toor- 
dinary profites, which were due by tacit Relocation, or were formerly accu- 
ſtomed to be payed. Violent profites are purſued for by a {cveral Action, at- 
ter the Decreet of removing is obtained: Wherein the Dec.cer of removing is 
both a ſufficient Title, and probation of the violent Poſscthon againſt the par- 
ties removed therein , and their Poſseffion needs not again be proven, and 
their defences hindering the purſuer to obtain Poſscfſion , would not be ſuf- 
ficient, unleſs they offcr to prove the purſuer himſelt was in Poſsefſion , or 
others by his warrand , Juze 19. 1610. Heifor Monroe contra Laird of Balna- 
gour, Neither will any other thing but real obedience, by giving , or at 
leaſt offering the void Polseſsion, take them away though the Land lye waſte, 


But violent profites werealſo found competent againſt theſe who were not 
warned, againſt whom Decreet of removing was not obtained, to wit,againſt 
any who ſuſpended the Decreet , and thereby hindered the defenders attain- 
ing Poſseſcion , Hope Mails and Duties, Ker of Fairnieherſt contra 1urnul, 
Yea, a party obtaining Poſsefsion by a Decreet of removing, after Litiſconte- 
ſtation , in the reduction of the Decreet, was found a violent Polseſsor, and 
lyable to violent profites himfelf, Hope Poſseſsion, Gordon of Abergelaie contra 
Lord Forbes, 


As to the quantity of violent profites by the cuſtom of Burgh, it is double 
Mail of the Tenements within Burgh, Hope Mails and Duties, Criſtian Buchan 
contra Marion Seaton, But in Lands, 1! 1s the greateltprofites that the purſu- 
er can provehe could have made. And though in caſes of violence, the quan- 
titicsand pricesare ordinarly probable by the purſuers oath, juramento in item, 
becauic he ought to have, not the ordinary price, butpretium affetionis, as 
that which themſelves accounted to be their loſs ; yet here probation muſt be 
uſed 3 But if it be not full, the purſuers oath may be taken. Violent profites 
are alſo ſuſtained againſt all Defenders i» fol;idum, as in Spuilzic z butwhen 
diverſe compeared and proponed partial obje&tions againſt removings and 
ſccumbed , they were Sant lyable for the violent profites ofthe Lands, in 


the exceptions ſeverally, Hope Mails and Duties, Wiltiauz Wallace contra Alex- 
ander Blair. Otherways partial exceptions are not here competent, Hope ex- 
ceptions, Laird of Balnagoun centra HeFor Monro, Neither will any excepti- 
on be admitted, which was competent and proper in the Decreet of remov- 
ing , rclative to Right or Poſscſsion. But Suſpenſion or ReduCtion ought 
to be intented thereupon. Thelike as to violent profites againſt ſucceſsors 1n 
the Vice, March 22. 1623. Laird of Hzthil contra Rutherfoord. 


45. Suc- 
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$5. Succeeding in the vice is a kind of intruſion , whereby after warning 

any perſon comes un poſſeſon , by conſent of the parties warned: Or other- 

ways, againſt fach there needs no warning buta ſummar Proceſs, as in other 

intruſions, . having the ſame probation, for in both, the poſſeſſion muſt be pro- 

ven, which with the warning is ſufficient, but can have no effe&till Decreet 
of removing be obtained againſt the Tennent warned. 


Though Violent profites be the ordinary effe&, both in removing and ſuc- 
ceedingiA the Vicez Theſe will proceed as to attaining poſleſsion, and nv yio- 
lent profites be obtained, when there is any colourable Title which might 
have made the warned partie, reaſonably doubt of the purſuers intercſt, or 
of his own Right, Hope removing, Walter Ord contra Tennents. Bur thisuſerh 
ordinarly to be ſo provided in the Decreet of removing, and will be hardlic 
ſuſtained thereafter, by recanvaſling the defences competent inthe removing, 
that it may appear whether there,were a probable ground inthem or not, at 
leaſt the defgpder would proteſt forthe reſervation, asto the violent profites; 
for if this were again ſuſtained , ityyould bring over-head al} the many intri- 
cat defences competent in removings; of which formerly. And therefore in 
the removing purſued by the Earl of Argile contra M<naughtoxnn; the Lords re- 
pelled the detences, but declared that they would have conſideration thereof, 
as having probable ground to debate, and would modifie the excreſcence of 
the violent profites over and above the ordinary profites. 


TITLE 


VV OD 


S 4 


SETS 


WW here, ofReverſions R egrels 
and Redemption, 


Infeftments for ſatisfatFion of ſums 
Principal and Annual , or for re- 
lief, are proper Feudal Impignora- 
tions, conſiiting with the Diſponer's 
Property. 
The Nature of Wodſetts, 
The Nature of R everſions, 
Kinds of Reverſons. 
« Golemnities requiſite in Reverſions, 
 Theeffe# of Clauſes irritant inrever- 


ſtors. 


Reverſions are ſtrifti juris. 
Kinds of Wodſetts. 
Proper Wodſetts. 


11, Improper Wodſetts, 
12. Regreſ7. 
13. Diſcharges of Reverſions. 


14. Wodſets become legally extin@ by 
declarator of expiring thereof, or 
by the order and declarator of re- 


demeption. 


15. The order of redemption of Appriz- 


ings or Adjudications. 


16. Theorder of redemption by conven- 


tional reverſons. 
17, Premonition. 
18. Conſignation. 
I9. Declarators of redemption. 


Io, The effeT of Tacks after redemption, 20. The effe& of declarators of redemp- 
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2WO P SET, — be- 
ing the giving of a Wedd or Pledge in 
Grohe: it falleth in coninita bees 
asthe laſt of Feudal Rights: For Pledges 
are the laſt of real Rights , as before in 
the Title real Rights is ſhown ; where it 
was alſo cleared, what was the ancient 
cuſtom of Impignoration of Moveables, 
which ſhall not be here repeated, but on- 
SEM ly what is proper to the impignorati- 
"EN =Z---->\ os of Immoveablesand Heretable Rights, 
\c Zi SN WT 5d by the Feudal Cultomes, and our own. 


3. That which doth moſt properly agree tothe nature ofa Pledge or Wod- 
ſet with us, is where any Infeftment or ſecurity is granted. in ſecurity of a 
ſum of Money , or for relief of Cautionry , or any other ſum , which bears 
expreſly , that the Land or Right is diſponed for ſecurity op relief 5 and therefore 
needs expreſs no Reverſion; for it is neceſfarly implyed , that fo ſoon as re- 
licfor ſarisfaRion is obtained , the Infeftment granted in ſecurity ceafleth; ſo 
that if the granter of the Infeftment, or any other bound in the principal Ob- 
ligation, either make payment, or the receiver thereof by his intromiſfion, 
be atisfied, ipſo faFo, the Infeftment is extinſt + Yea, ifthe debitor granter 
ofthe Infeftment and Security ſhould in{tru& compenſation , as it would ex- 
tinguiſh the principal Bond , fo would it in confmmate the Infeftment for 
kcurity thereof. This Infeftment being really a Pledge, it is confiſtent with 
the Inſeftment of Property in the debitor , as two diftinR kinds of Rights, 
and thereby the debitor is not denuded , even although the Infeftment for 
Security were publick by Reſignation z becauſe it is not a Reſignation fim- 
ply; in favorem, bur ad effeczum, viz, for Security 3 and therefore, when the 
debt is ſatisfied , the debitor needs not be re-inveſted , but his former Infeft+ 
ment of property ſtands valide. 


Like unto theſe in all points are Infeftments upon Appryzing, which are 
truly pignora pretoria , whreby the debitor is not denuded , but his Infeft- 
ment ſtands 3 and ifthe Appriſing be ſatisfied within the Legal, it 1s extin- 
puiſhed ; and the debitorneeds not be re-inveſted z and therefore , he may 
receive Vaſſals during the Legal ; and ifhe die, the appearand Her intro- 
metting with the Mails and Duties , during the Legal ; doth thereby behave 
himſelf as Heir , as was found, February 21, 1663. Henry Hamiltoun contra 
William Hamiltoun. Which holds olfo in Adjudications , by the late A& of 
Parliament , come in place of Appryzings. 


5 I 2 But 
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But Securitics for ſums have Been of a long time, taken frequently in ano- 
ther way, viz. by ſimpleallenation,- #:tulo venditionis, with a reverſion, which 
is but pau de retro vendendo, ordinarly taken a part ; that if the Creditor 
were not ſatisfied, he might force the debitor to vals from his Reverſion ; and 
ſo his Reverſion ſtood abſolutely , which gave the occaſion te*theſt Kindsef 
Securitiesz and alſo becauſe during Popery, all Annuwalrents for the uſe of 
ſums were diſcharged asUlury; and therefore, Creditors bought Annualrents, 
and gave Reverſions to the qebirors, which was the ſame thing in another con- 
voy. As to theſe Wodfetsin this place 3-and thatfirſty- as to the Conſtitution 
of Wodſets: And next as to the deſtiturion thereof. 


2. As to the Conſtitution of a Wodfſet, it muſt be according to the thing 
or Right impignorat fora Tack or Liferent - An Afignation to theſe oran 
other ceſsible right may be given in .Wodler for ſecurity, and under Reverſj- 
on: Buttheordinary Wodſet is by Infeftment of Property, or of Annual. 
rent; the conception whereof is not under thename of Impledging,Impignura- 
tion , Hypothecation or the like, but in the terms of Diſpoſntion, or Inte. 
ment, whereby the property of the thing Wodl(er paſſeth, and is eſtabliſhed 
in the Wodſetter : Butunder Reverſton to the Conſtituent, whereby it hath 
two parts, the Infeftment and the Reverſion. The Infeftment in Wodfers, 
15 in all points like toother Infeftments , whether they be Infeftments of Pro- 
perty oz of Annualrent 3 or whether they vepublick, holden ofthe Conſtitu- 
eiits Superior, orbaſe holden of himſelf ; fo thar all the ſpecialities of Wodſets 


reſolve 1n Reyerſton. 


3. A-Reverſion is a pationand condition , or proviſion for redemption of 
any thing alienat upon ſuch Terms as are agreed upon , which of it {elf isno 
more then a perſonal obligation, whereby the Wodletter is oblieged, until 
by that excellent Statute , Par. 1469. cap. 27. It is declared, that the Rever- 
fjon ſhall beeffe&ual , not only againſt the firſt Wodſetter himſelf, but all his 
Succeſlors in the Wodſet Lands , whereby reverſions are accounted as He- 
retable and real Rights , affeQing ſingular Succeſlors, in the ſame way that 
Tacks aremaderecal Rights, by the 3tarute thereanent. 


The Engliſh by reverſion , do not underſtand a Right of Redemption, but 
a Right of Survivancy or Succelsion 5 asthe reverfion ofan Office is a Titleto 
that Office, after the removal of the preſent Incumbent. And that whichwe 
call a Wodſet, they call a Morgage 3 for a Gage is a Pledge which is really 
ingaged : And Morgage is a Pledge, the Redemption whereof dieth, ors 
extinct , if it be not uſed at the time, and in the manner agreed upon by the 
partics, ſo that with them in their Morgages, not only Clauſes irritant, or pe- 
a legis Commiſſorie, are valide: Butif the proviſion for Redemption, be for 
a definite time , that being clapſed the Morgage becomes irredeemable by 
their common Law, what remeid may be had in the Chanclery upon equity, | 
know not. 


4. Before we come to the Solemnities requiſite for Conſtituting Reverli- 
ons, it is neccilary to diſtinguiſh the ſeveral kinds thereof : Reverſions are 
either Legal , ariſing from Law and Statute , and not from conſent 
of parties, as are the Legal Reverſions of Appryzings and Adjudications 3 or 
they are Conventional, by the conſent of parties, whichare either Incorpo- 


race inthe body of the Wod(ct-right or a part, they are allo either principal 
Re- # 
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Revyersons or ciks to Reversions; an they are ather folemmn and perfected, 
or only inchoat, ſuch as Promiſes, Bonds and Conditions for granting Rever- 
fions. 


5. Legal Reverſions mp no other ſulemnity, then what is requiſite to 
the legal conſtitution of the right wheteupon thicy follow. The common 
ſolemmties requiſite for Reverſions and other Writes of old , was ouly the 
Seal of the granter, without neceſiity of his Subſcription. But by the Ac of 
Par. 1555. cap. 29. It is required, that all Reverſions, Bonds and Obligations 
for making of Reverſions, be not only ſealed, but ſubſcribed by the granters 
own hand ; and if he cannot write, by his hand led at the pen by a Nottarz or 
otherwayes,they make no faith, unleſs the ſame by conſent of parties be regi- 
ſtrat in the Books of a Judge Ordinar, or that it be a Reverſton within Butgh, 
contained in the Inſtrument of Reſignation and Seafine of Lands by the Bai- 
lie and Town-clerk. And by the AR of Par. 1579. cap. 80. Reverſions, A(- 
ſignations and Diſcharges thereof, and eiks thereto, or other Writes of great 
importance, are ordained to be ſubſcribed and ſealed by the principal parties z 
or if they cannot write, by two Nottars before four deſigned witneſſes, elſe to 
be null and of no faith. But the matter of Reverſion is perfefted by the 
A& of Parliament, 1617. cap. 16. ordaining all Reverfions, Regreſles, Bonds 
or Writes for making Reverſions, Aſhignations and Diſcharges of the ſame, to 
be regiſtrat in the Regiſter of Seafines and Reverfions within ſixty dayes of 
their dates,otherwayes to have no effect,fave only againſt the granters thereof, 
but not againſt their ſingular ſucceſſors acquiring perfe& and lawful Rights : 
But this is not requiſite 1n Infeftmentsof Burgage-lands within Royal B 
nor in Reverſions incorporat in the rights of Wodſet. Upon conſideration 
of the inconvenience 8 inſecurity of Burgage-lands, the Lords by AR of Se- 
derunt, ordained the Burghs to take ſufficient Caution of their Town-clerks 
preſent and to come,to n—_ in their Books all Seaſines given by them of Te- 
nements within Burgh, and all Reverfions or Bonds for granting Reverſions, 
Aſſignations thereto, and Diſcharges thereof, Renunciations and grants of Re- 
demption, and that within fixty dayes after the giving of Seafine, or preſent- 
ing to them of the Reverſions or others foreſaids, under the pain of the dam- 
nage of parties, acquiring boxa fide for onerous cauſes, that they may incur 
by fuch latent rights; declaring, that ſuch Seafines and Reversions, not inſert 


. In manner foreſaid,to be eſteemed as latent and fraudulent,k up of pur- 


poſe to inſnare lawful purchaſers 3 which AR of Sederunt is dated, Februa- 
ry 22.1681, So that,as by the firſt AQ Reverfions are made effeQual, by this 
laſt they are made evident , that acquirers may be ſecured againſt latent Re« 
verſions,and by the regiſtration, or being in the body of the Wodſet, the ne- 
ceſſity of ſealling is taken off, and for the moſt part in deſuetude. It isalſo 
conſequent from this laſt A, that not only formal and folemn Reverfions in 
the body of the Wodſet or regiltrat, are etfeRual againſt ſingular ſucceſſors, 
but alſo Bonds and Writes for making of Reverfions, otherwayes there needs 
no ordinance to regiſtrate theſe for the purchaſers ſecurity, if of themſelves 
they could affe& purchaſers : But Jnr of Reverſion are no wayes cffeu- 
al againſt singular ſucceſlors,unleſs they have been brought into write,atleaſt 
by Decreet before theſe ſucceſſors right, becauſe being only probable by oath 
of party , the oath of the author will not prove againſt his singular fucceſ- 
for. Neither will Declarations, Back-bands or conditions of Truſt, be com- 
prehended under Reversions 3 but they remain obliegements perſonal upon 
the perſon intruſted, unleſs they contain expreſs obliegement to re-diſpone, 
which is a reversion, albeit it be not formal; or if it bear, to denude himſelf 
5s K in 
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in favours of the diſponer or any other; but if it be but in truſt to his be- 
hove, though thereupon, via a&70nis, he might be compelled to denude, yer 
is noreversion, and however hath no cffcct againſt sngular ſucceſſors, unleſs 
they be regiſtrate as aforeſaid ; except in (o far as they may be grounds of re- 
_ againſt the parties truſted , or their singular fucceſlors pattakers of 
the fraud. | 


6. It is alſo frequently provided in Reversions, That if the condition of the 
Reyersion be not performed betwixt andiſach-a time;the reversion ſhall expire; 
and ſometimes it is provided 1040 be, ipſo faFo, without Declarator. Thus is 
a clauſe irritant, irritating or annulling the Reversion, which' in tha Civil Law 
is called, Pa&#nm Legis Commiſorie in pignoribus , and is thereby rejected and 
void as an ufurary pation, whereby the-Wodfetter getteth more then his juſt 
intereſt as a penalty : which theretore, as ir-ether caſes, ought to be moditied 
to. the juſt intereſt ; eſpecially ſeing indigent Debitors', through neceility of 
borrowing money, will be easily induced'to ſuch Clauſes. And therefore, a 
Back-band for redemption of a Tenement, bearing ſuch a Clauſe irritant, was 
found null two years after the terme,and after a Decreet of removing: all me- 
liorations being ſatisfied ,- July 8. 1536. Cheghorn contra Ferguſon, The like 
was:found 1n an Ailignation to aBond under -reverswon of a ſmaller ſum, which 
was found penal and movified to the jift intereſt, Fane 25. 1523: Mitchel 
contra Robjen, . Yet. ſuch clauſes irritant are effectual upon the tailie com- 
mitted, unleſs they be purged by performance , which is ordinarly received 
when offcred at the bar, m the Declarator-of the expirie of the reversion 
So was it found purgeable at tlie inſtance of the Reverſers Creditors, 19. of 
Marrh, 1531. 'DoGor Scot contra Dickson of Headrig. Yea, though the pay- 
ment be not preſent; a time will be grahted before the Extract of the Decreet 
of Declarator of the expirie of the reversion, that 1n the mean time, the failic 
may be purged, Feb. 7. 1628. Pringlecontra Key ; but noſuch time vas grant- 
ed, where the requisition was upon nineſcore dayes; but Decreet was given, 
unleſs preſent payment were made, July 191625. Nairn contra Napier. But 
Clauſes irritant in Reversions, are only thus qualified in real Impignorations: 
but when the reversion is of a true fale,not in ſecurity,but for an equivalent 
price,or where it is granted after the right related to, and not for implement 
of a promiſe or condition made'at that time; «t is valid; for only pam legs 
Commiſſorie in pignoribas, 1s reje&ed in Law. © 


And therefore, .the Irritaricie was not found purgeable before the Declara- 
tor,. where the Reversion was of Lands idifponed tor-a competent price by a 
true ſale, Jarwary 17, 1679. Fares Beatforie' contra Harrower. © | 


A Bond bearing,that failing Heirs-male of the granter and of his: Brothers 
bodie, that the Herrs-female ſhould denude in favours of a Siſters fori, upon 
payment of a certain fum, being regiſtrat in- the Regiſter of Reversions, was 
tound valid againſt a singular Suecetlor; as a conditional reversion, and not as 
a ſubſtitution, albeit the Bond was granted by an Heretor, and that the Land 
was never wodlſet, but became redeemable by this Bond, and was not prejucs- 
cd by a poſterior Liferent granted by that Heretor in favours of his Wite, 
which would have been effectual, if it had been a ſubſtitution z- But the ſum 
upon which the Heir-female was oblieged to denude , was ordained to be re- / 
imployed for the Wite in- Literent , Jarrary x6, 1679. Laird of Lamtbertoun * 
contra Lady Blanergeck. | *; oy” 
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--- 7, As to the nature of Reverfions, they are ftri& juris, and not to be &x- 
tended beyond what 1s'expreſt, and fo not to be extended to the Affigneys of 
the reverſcr when not expreſt,yea not to his Heirs, unleſs it be fo expreſt ; but 
where Heirs of the Reverſer were not expreſt, without adjetting the ordinary 
cauſe of paying the debt to the Wodfetter by the Reverfer,any time during his 
Jife 3 and ſo Heirs were not found omitted dedita opera,but by negligence they 
were not excluded, Jarnary 9. 1662. Earl of Mirray contra Laitd of Grauxt. 
And a Reverfion taken by a father diiponing to his ſon, found'to'be extended 
againſt the Heirs of the fon, though Heirs were not mentioned, Feb. 6. 1630. 
Mvir contra Mair, The hke Spotf. redemption ,; Wiffiam Hamilton contra 
Hamiltons. And therefore”, the diry bf conftignation; being appointed cigh: 
dayes after the terme, the Consignatrwon was not ſuftamed at the rerme it felt, 
though theſe dayes were introduced in the Reverſers favours, , Jzly 12. 1534. 
Lord Balmerino contra Fliotof Stobs : Yet, where the Reversion bore, the pre- 
monition to be at the Paroch-Church, it was ſuſtained, being uſed only per- 
ſorially, Decemb,11. 1633. Finlaſon contra Weyms, And where the Reversion 
did bear consignation art the Creditors houſe in FE ondor, it was ſuſtained, bcing 
at his ſucceſſors houſe at Fas » Feb. 1. 1667. Creditors of Sir Jes 
Murray contra Sir James Murray. 


- 8. Theconſtitution or nature of Wodfets being thus cleared;as to the kin:'es 
thereof, Wodlers are either proper , or improper;, and they -are either pub- 
lick or baſe. "SENS 


9. A proper Wodſet is, where the fruits of the thing Wodfet are only given 
for the annual-rent of the fum, and the hazard or benefit thereof, whether it 
riſe or fall, is the Wodſetters 5 and there hath never been any caic decided 
finding ſuch proper Wodſets ufurary upon exorbitancy of profite : But by 
the Act of Par. 1661. betwixt Debitor and Creditor , all Wodſcts before that 
AR,though proper, are ſo altered, that if the perfor having right to the Re- 
version, offer furety and demand poſleffion, the Wodſetter muſt quite poſſeſ- 
fion,or elſe reſtrit himſelf to his annualrenr, and count for the juperplis, and 
that not from the AC of Parliament or Citation, but from the offer of fecurity ; 
which was not ſuſtained at the inſtance of a fingular ſucceflor in the right of 
Neversion, not having produced hisright to the geversion at the requiſition : 
md though it was produced in the Proceſs, the Wodfetter was not found ob- 
heged to reſtri& or cede the poſſeſsion, becauſe he was in vatural poſlefsion by 
kbourage , till he were warned before Whntſonday, Feb. 26. 1679. Bruce 
contra Robert Bogiez though there was a' Clayſe in the Wodfet renuncing 
the Uſurpers A&, and all Fich AQts made or to be made; for that Exception 
in the Act of Parliament, relateth only to preccedmg Clauſes thereof, and nor 
to the Clauſe anent Wodſets which is poſterior , Jarhary 29. 1662. Laird of 
Lamingtoun contra Sir John Cheiſlie ;* Feb. 21. 1666. Lord Borthwick contra 
his Wodſettersz Feb. 21. 1666. Ogilvie contra Sg 


10, But where in Wodſets , there is a condition of the ygeversion, that a 
Tack ſhould'be granted for years after redemption, that Tack was not found 
taken away by the AR Debitor and Creditor; but'that if it were in the terms 
of the old AR Par. 1449. cap. 19. far within the true avail, it were ufurary 
and null, Febraary 15. 1666. Lord Lie contra Porteous ; February 17. 167 2. 
Douglaſs of Mortoun'contra and Verner; Tn which caſe, the 
Tack was ſuſtained, if it were not much within the worth of the Land, as it 
was the time of granting the Wodſet, _ It were much within the _ 
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the time of the redemption , becauſe there is a juſt defign in ſuch Tacks tg 
incourage the Wodſetter 10 mcliorat the \odſet Lands , and be at expences 
therefore, ſeing he will retain the ſame aftcr the Redenpriog, for the old rent 
they were worth when wodſet, and the rent exprelt in the Tack will be pre. 
ſumed to be the true rent, unleſs the contrary be proven. But ſuch a Wgg. 
ſet granted to a Brother for his Portion, wherein the Wodletter wps excludgd 
from poſſeſſion during a Liferenters life, the Tack was ſuſtained, Jar. 21. 1662, 
Laird of Polwart contra Home, 


11. But if there be a Back-tack of the Land, granted by the Wodletter to 
the Reverſer, or for his behove, or a Proviſion to count for the profites of the 
Land, or to hold the Land at ſuch a Rent, it is an improper Wodlct. 


12. A publick Wodſet,which is holden of the conſtituents Superior, requir- 
eth, beſide the reverſion, a regreſs, which is an obliegement upon the Supe. 
rior tO receive and enter the reverſer his vaſſal again upon the redemption; 
The neceſsity whereof is, becauſe by the Infeftment, though of Wodſer, the 
conſtituent is denuded, and the Superior hath a new Vaſſal, in whoſe place he 
is not oblieged to accept any other but by his Gyn conſent. Craig, l1b. 2. die- 
geſ. 6. moveth this queſtion, Whether a publick Wadl(et, being redeemed, and 
the Reverſer re-ſcaſed therein , it would be accounted Heretage or Conqueſ;, 
And though it ſeem Conqueſt, becauſe it is a new Infettment, and not the old, 
= he well reſolveth, that if it return to the perſon or heirs of him who was 

rſt infeft,if it was Heretage before, it remainerh ſo; but if an Aſsigney to the 
Reverlion and Regreſs be infeft, it is truly Conquelt. 


13. It remaineth now, toconſider the deſtitution of Wodlets, and how they 
ceaſe, and this is either by conſent or by Law ; by conſent, either when the Re- 
verſion is diſcharged, whereby the Infeftment becomes irredeemable, and cea(- 
eth to be a Wodſet ; which Diſcharge of the reverſion is not effe&ual againſt 
ſingular ſacceſlors , unle6s regiſtrat conform to the ſaid AR of Parl. 1617. 
Cap. 16, 


Or otherwayes by voluntary redemption of the Wodſet , which muſt be 
regiſtrat by the ſaid A, or elſe it prejudgeth no ſingular ſucceſior; yet it is 
not effeual. to denude the Wodſetter, unleſs if the Wodſct were baſe, there 
be a reſignation ad remanentiam in the reverſers hands as Superiour; or if it 
be publick,, that the gtanter of the Wodlert be re-ſeafed, and a renunciation 
without a new Infeftment is not ſufficient, Hope, Alienations, Kinroſs contra 
Durie, November 23. 1627. Dumbar contra Wilſon. But if the reverſer or his 
predeceſſor was infeft, a renunciation may exclude the renuncers Right, but 
will not eſtabliſh it in the perſon of the Reverſer, but he muſt brook by his 
own right, Hope , Alienation , Hamiltoun contra Mcaddam ; where Wodiets 
are taken holden of the Superior, Regreſles are alſo taken from the Superior, 
and new Infeftment thereupon to the granter of the Wodſet. But when yye- 
verſions are carried by Afsignations, Appriſings or Adjudications to theſe who 
were never infeft, they muſt not only have a renunciation from the Wodlet- 
er, but a Procuratory of Resignation , that thereby they may be infeft ; in 
which caſe, the Wodlet-right isnot extin&, but conveyed, and the Wodfetter 
is their Author, and may not refuſe Procuratorics of Resignation, or Charters 
for Confirmation upon the redemption. And if the wodſct-lands be not 
ward,he muſt grnt Precept of Seasine for infetting the reverſer holden of the 


VVodfſetter,and if Infeftments follow thereupongand the Seasine be anon. 
q gc 
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there is no neceſſity to regiſtrate the renunciation cr grant of redemption; 
ſo that a renunciation or grant of redemption being regiitrate, excluding po- 
ſterior Deeds of the Wodletters who yet continues in the Fee, and the Ca- 
ſuality will fall by his Death or Deeds. 


Voluntar Redemptions are not ſo fate , being uſed againlt Pupils and Vi- 
nors , whoſe Tutors and Curators ought to proceed Legally in Intettmcnts; 
So likewiſe in a Wodfſet to a man and his wife , and their heirs : A voluntar 
Redemption by the huſband was not found ſufficient to to prejudge the 
wife, who conſented not, Jub 14. and 1 7. I610, Lord Cathcart contra Cram- 


- foord. 


14. Wodſets are taken off Legally , when the Reverfion is Legally annul- 
led,as by declarator of expyring thereof; for thereby the Infeftment —_ 
irredeemable ; but is chictly by a Legal Redemption, which doth require an 
Order of Redemption , and a declarator thereupon , which mult be diverſly 
uſed in Legal-reverſions, and in Conventional-reverſions, 


15. The Order of Redemptionof Apprizings and Adjudications, by vertue 
of the Legal Reverſion , is valide by Premonition and Confignation, and In- 
ſtruments taken thereupon, whereinthere is not appointed a determinat time 
upon which the Premonition muſt be made, or a determinate place where 
the Contignation muſt be made, nor the perſon of the Conſignator ; but the 
premonition may be upon any number of dayes, ſufficient tor the Conſigna- 
tion : Yea, though it were the ſame day ofthe Premonition, as Craig ob- 
ſerves : But if the Creditor be perſonally apprehended, the Conſignation muſt 
bein the way moſt to his advantage, which therefore he may preſcrive, be- 
ing either near the place of Premonition 3 or the Lands VVodlet, or the Pa- 
roch Kirk where they he, which Craig accounteth competent places; or if he 
chooie any other more advantagious to the Conſigner, it will be ſufficient : 
But if he chooſe none, the Premoniſher muſt either Confign that day where 
he finds the Creditor, or if not that day : Or if he uſed Premomtion at his 
dwelling-houſe, he muſt Conſign, either at the Appryzersdwelling-houſe, or 
Paroch Kirk where the Lands lye , as faid is; it the Creditor be our of the 
Countrey , or have no certain abode , Letters of Premonition will be obtain- 
ed from the Lords, periculo petentis ; for Premonition upon ſixty days at the 
Croſs of Edinburgh, and for Conſignation to be made in Edimburgh : Yea, 
the Order was ſuſtained for redemption of an Appryzing near expyring, albeit 
the Confignation was only at Edinburgh , and not at the Paroch Kirk where 
the Lands lay , oratthe debitors dwelling-houſe, he being out of the Coun- 
trey,- Feb. 22. 1631. CMurray contra Lord Teſter : But where the party was 1n 
the Countrey, this Order by ſummonds of Premonition and Citation, perſonal- 
ly taken thereupon 3; not being by Inſtrument of Premonition , was found 
void, July 22. 1622, Lord Deſhmond contra Hay. July 11. 1623, Captain 
Crawfoord contra Laird of Covingtonn, VVhere an Inſtrument of Premoniti- 
on was tound necet}ary, though no determinate time be requifite 3 intheſe 
caſes , the Legal hath not been near expyred 3 but that a new formal Order 
might have been uſed , yet the exorbitancy of Appryzings hath made the 
flendereſt Orders of Redemption to be ſuſtained , as if the Appryzer had 
been in Pefſcion , whereby a previous count was neceflary , to know what 
ſums were to be oficred or Conſtgned, aSummonds for countand reckoning, 
and tor accepting what was reſting , being uſed within the Legal, hath al- 
5s L ways, 
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ways been ſuſtained, as was found, Jaly 2. 1625. DoQor Kincaid contra Ha- 
l\bruntounn. And a Confignation ofa fum tor redeeming of ſeveral Appryzings 
made by a ſingular Succeſlor againſt a ſingular Succetlor , was ſuſtained , be- 
cauſe the Inſtrument bore ax offer to Conſign the ſums in all the Apprizings, where- 
tothat party had then right, being performed in the Proceſs, February 12, 1631, 
Murray contra Lord Teſter. 


- 


16. The redemption of Wodlets upon Conventional Reverſions , is by 
anorder of redemption, conſiſting of Premonition, or Requiſition and Con- 
lignation, whih 1s made effeRual by an Action ofdeclarator of redemption 
thereupon. 


17. Premonition is an a& or deed , whereby the Reverſer or his Procu- 
rator premoniſheth the Wodſetter , conform to the Tenor of the Reverſion, 
to appear at the place of Conlignation , and receive ſatisfaction according to 
the Reverſion ; and if it require the Wodſetter tocome to the place of Con- 
ſignation and receive his Money , itis called a Requifition : And in either 
caſe, 1t muſt neceſſarly be done by way of Inſtrument ; This Inftrument 
uſeth to bear, Produdior' of the Reverſion : Yet a Premonition was ſuſtained 
without that, ſcing the Reverſion was contained in the Wodlſetters own Sca- 
ſine. And a Premonition was not found null , though the Procuratory was 
was not produced , where the Procuratory was not called for, Januar; 18, 
1662. Mr. Fohn Veatch contra Legel of Baſſandin. But a Requiſition was tound 
null , becauſe it bore not 4 Procuratory produced the time of the Requiſition, al. 
beit another Inſtrument of the ſame Nottar did bear « Procuratory produced , 
and that in reſpeR the queſtion was not by a Wodletter and Reverler, neither 
party having damage , but betwixt a Donatar of the ſingle Eſcheat, and the 
Creditors of the Wodletter 3 ſo that if the Lords ſupplied the not production 
of the Procuratory, the fum Configned would become Moveable , and fall 
to the Fisk ; therefore the Lords refuſed to ſupply the Procuratory , and 
found the Requiſition null, and the Wodſet unredeemed, Jarmary 12. 1577, 
Creditors of Wamphray contra Laird of Calderhal, VVhich tor the ſame cauſe 
would hold , if the queſtion had been betwixt the heir and Executor of the 
VVodfſetter ; for incitherof theſe caſes, the formality of the Requiſition have 
the importance of the whole Right: And where the Reverſion was in the 
VVodlſetters own hand, and craved to be exhibite the time of the Configna- 
tion , the Premonition was found good without it , Hope V Vodlſets , Lord 
Yeſter contra Scot, The like in a Redemption at an Appryzers inſtance, who 
Appryzed the Reverſion , February 19. 1662. Children of Wolmet contra Mr. 
Mark Ker. The like in a ſingular Succeſſor to a Reverſion redeeming, Fe- 
bruary 17: 1663. Collonel James Montgomerie contra heirs of Halybruntoun. 
Here the Reverfion was in the VVodlet Right , which was in the defenders 
own hand, 


Premonition may be done.cither perſonally,or at the VVodſetters dwelling 
houſe. But it was found null , when the dwelling houſe was not deſigned, 
December 13.1626. Earl of Balcleugh contra Toung, 


Premonition muſt be uſed againſt the Tutors and Curators of Minors , &t- 
ther generally at the Mercat Croſs ; or otherwaysto the Tutors and Curators 
per- 
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perſonally, December 17. 1629. Carnouſie contraC aiky/ure, And a Requilition 
was found null, becauſe not made to Tutors and Curators , by Letters from 
the Lords ; but only by an Inſtrument taken at the Mercat Croſs , June 15. 
1680. Gordewn contraEarl of Zneensberry, But where Requiſition was made 
ſpecially to one who was repute Tutor, it wasſuſtained, Pepe Confirmation, 
C arnouſte contra Frazer. 


A Premonition was ſuſtained, though the Reverſion bore, that it ſhould be 
done at the Paroch Kirk, and it was done perlonally, which wasaccounted more, 
December 11. 1638. F indlaſon contra Weims. 


12. Confignation muſt alſo be done by way of Inſtrument, bearing the Te- 
nor of the Premonition, and the produdtion of the Reverſion and Procura- 
tory in the ſame way, as it is before ſaid of he Premomtion, and thecoming 
tothe place and day , according to the Reverſion and Premonition , which 
may be any time of the day 3 and therefore, the VVodletter mult attend that 
day from Sun to Sun; becauſe the Reverſermay come any time ofthe day: And 
upon the V Vodſctters not appearing, or not renuncing the particularscontain- 
ed in the Reverſion , are to be Configned according thereto, upon publick 
intimation , by calling the V Vodfetter , if abſent , at the moſt patent door, 
which muſt be done according to the Reverſon , ## forma ſpecifica , and not 
per equipellens , Hope VV odlets, Lord Frazer contra James Crightouwn, It was 
ſuſtained upon the Confignation of a Diſcharge of the like ſum due by the 
VVodſetter, inreſpe& it wasdue by an Article inthe Contra of Y Vodlet, in 
ſtead of Money , Jannary 2.1667. Hog contra Hog, 


Conſignationsuſe to bear , the #umeration if the Money, Yetit was ſuſtain- 
ed, bearing the prodution of all and hail the ſuue contained in the Reverſion, March 
I0.' 1630. Grierſon contra Gordoun of Troquhan, Here the Y Vodletter did 
not appear, or at leaſt did not require Numeration. 1t muſt alſocontainan 
offer of what is generally in the | wn" , and of what the defender can 
further condeſcend and clear, whereof the Reverſer was probably ignorant, 
as thedues competent in Appryzings 3 and therefore a Redemption of Teinds 
upon Confignation of the principal ſum, and offer of what ſhould be cleared, 
to be reſting of Teind Bolls,as the prices ſhould be modified by the Lords, was 
ſuſtained,” being made good at the Bar, February 21. 1623. Cunningham con- 
tra Walter Foſter. Yea, the order of Redemption of an Appryzing, was fu- 
ſtained, though the bygone Annualrent and Penalty were not offered or 
ſigned , the ſame beitg offered atthe Bar, as they were found due and modi- 
hed, Hope VVodſers. A Conſignation was alfo ſuſtained, as made thorow 
theVVodſetters default, who offered not a ſufficient Renunemation, th 
the Configner did not offer the draught of a ſufficient Renunciation to the 
VVodſerter to ſubſcrive, albeit the VVodſetter appeared , and was willing to 
receive the Money and offered a Renunciation , which the Lords at dif- 
cuſling of the Cauſe , found -not ſufficient , and found the Configner was 
not oblieged , even in that caſe, to offer the draught of ſuch a Renun- 


 —"q as he required , July 12. 1634. Lord Balmerino contra Gilbert 
lliot. 


| 19. The Order of Redemption being lawfully uſed, the ation thereup 
s a declarator of Redemption , becauſe it is the order that Conſtitutes the Re- 
s L 2 demption 
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demption and the Declarator , but finds and declares it to be orderly pro- 
ceeded, and decern- the V Vodſetter to denuds himfelf conform thereto ; and 
therefore, though the Reverſion be perſonal , cxcluding Atlgneys, if that 
perſon once uſe the Order he may Atlign it, and Diſpone the Lands as Redeem. 
ed ; and rhe Aſſigney at any time, even after his death , will have intereſt 
declare , July 29. 1623. Earl Mariſchal contra his Brother. March 3, 
1630. Murray conira Myls. Tay 30. 1650. Campbel contra Dick, Declara- 
tor ofRedemprion was ſuſtained upon an Order uled againſt a defunct, and 
the Declarator purſued againſt his appearand Heir, without a Charge toen- 
ter Hcir, or a new Order, December 11. 1638, Findlayſon contra Weims, But in 
the Decreet of Declarator of Redemption againſt the appearand Heirs, they 
cannot be decerned to denude , unleſs they were Charged to cnter heir; yet 
the Declarator it ſelf would be ſuthcient to extinguiſh the V Vocſet againſt ſin- 
gular Succeſfors : But it would not convey the right of V Vodlet to the Re- 
deemer; and therefore, if he were not Infeft, or heirtoa perſon Inteft in the 
V Vodſet Lands, it would be geceſſary to charge the appearand heir to center, 
tO the effe he might denude and difpone z and therefore, a declarator of Re- 
demption again(t an appearand heir , did bear, that the ſums ſhould not be given 
np till the appearand heir were Infeft and Reſigned , January 10. 1665, Campbel 
contre Brijſow It was alſo fuſtained ar the inſtance of an Appryzer of the 
Reverfion, without calling him from whom it was Appryzed , but only the 
VVodfertcr , December 17. 1629. Carnouſie contra Leſmore. In reipe&t that 
the Appryzing was a Legal Atfignation of the right of Reverlton granted 
by the V Vodletters author : And there have been no intervecniag fngular 
Suc-eftors, but in Redemptions againſt fingular Succeſlors in V Vodlctts, 
whoſe rights do not inſtruct that they are derived from the granter of the Re- 
version, the purſuer mult inſtruct that the granter of the Reversion ſtood [n- 
feft in Fee : Otherways that {1ngular Succeſſor will not be oblicged to ac- 
knowledge the Reversion 3 and becaufethe Succeflors of the firſt yVodlctter 
would: have warrandice againſt the firit VVodfſetter or his heirs, if they had 
difponed the Lands without reſerving the Reversion; therefore in that caſe, 
only the firſt VVodletter or his heir, if he can be condeſcended upon, having 
any visible Eſtate, have been of old accuſtomed tobe called; which isnotne. 
cetfary in other caſes, and hath been the ground of that Decision, Jul 9, 
1630. Fiſher contra Brown, VVhere it was found necellary to call the heirs 
ofthe granter of Reversion, if the defender could condeſcend uponthem; for 
the ancient cuſtom hath been to have more reſpect to the heir of the granter 
of the Reversion, then to the singular Succeſſor, preſent Poſlcſſor ofthe Wod- 
ſet, as Craig obſerves, |. 2. Diegeſ. 6. that ſometimes Redemption hath been 
ſaftained upon Premonition and Citation, only of him who granted the Re- 
version or his heir. But everſince the preſent Heretable Poſlctlor ofthe Wod- 
ſet', muſt neceſſarly be Premoniſhed and Cited , and but ſeldomthe granter 
of the Rever$i0n or his heir, as where the granter of the Reversion wasimme- 
diat Author to the ſingular Succeſlor , againſt whom the Order was uſed, as 
inthe former caſe , his own Rights behoved to acknowledge the right of the 
oranter of the Reversion, who was common Author and might intimate the 
plea to him, but could not be oblieged fo todo, where his ownright ſhew no 


right from the granter of the Reversion. 


A Redemption being voluntary without Proceſs, was ſuſtained againlt a 
Sub-wodſetters right,being aLiferent by theWodſerter to hisWite,albeit 1t was 


Regptratz yer the Redeemer was not found oblieged to know it 3 — = 
oun 
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found taken away withont any Order againſt her, or Citation of her, Iuly 27. 
1665. Lillias Hamittoun contra hex Tennents. Redemption upon a Roſe-noble 
uſed upon the Sabbath-day , albeitthe ſnſtrument of Consignation , did not 
bear, the Reverſron was ſhown, nor read, was ſuſta incd,Spotſ; Redemption, Laird 
of Newwark contra his Son z butthis would not be drawn in example amongſt 
ſcrangers , where the Wodict is redeemable upori considerable fams, For 
though Consignation upon the Sabbath-day by a Father againſt his Son, be 
ſuſtained, fitri non debet, ſed fafFumwvalei:Yer the Wodſetter cannot be oblieged 
to attend and perform the _— ot Consignation , by numeration of Mo- 
ney , peruſa) of Writes , and ſubſcribing a RKenunciation upon the Sabbath- 
day. Redemption was ſuſtainedwithout neceſſity to the purſuer , to uplift 
the ſums Cousigned from the Consignatar , and re-produce them at the Bar, 
unleſs it be ir:ſtructed he had taken them up, December 7. 1631. Grierſon con- 
tra Gordoun, Where the Extract was ſuperceeded till the Consignatar was 
Charged ſummarly upon Letters granted uponthe Inſtrument of Consignation 
to exhibite the Consigned Money , but no Annualrent was found due after 


Consignation. 


A Redemption was ſuſtained without produdtion of the Reversion , the 
urſaer being an Appryzer, and proving that the Reversion was in the De- 
i own hand , February 19, 1662 , Children of Wolmet contrs Mr. Mark 
Ker. The like where the purſuer was a ſingular Succeſlor , February 17, 
1463. Collonel James Montgomery contra Robert Halybruntoun, Yea, anorder 
uſed by an Aſſigney ſuſtained, though he ſhew not his Aſſignation till the Pro» 
ceſs of Declarator , yer ſo as the Wodſetter was not countable for the Rents, 
but from the production of the Aſlignation , February 19. 1674. Lord Borth- 
wick contra Fringles, Yet Redemprion was not ſuſtained at the inſtance of an 
helr, not }eing entered at the time of the Order, though entered before De- 
darator, lunwary 29. 1672. Lord Lovat and Kintail contra Lord M*idonald, But 
if the Redeemer uplifted the Consigned Money , he muſt produce the ſame 

with the Annua)rent, and will have right to the Rentduring that time, H 
Confirmation, Baikie contra, December 8. 1671. F orreſt contra Brounlie. XN. 
wnber 29.1672, Duke of Buckleugh contra Scot of Thirleftain, 


' Redemption was not cleided ; becauſe the ſums were Consigned in the 
hands of the redeemers own ſervant, and taken up from him , ſeing it was of- 
fered at the Bar , and no ſpecial provision in the Reversion , anent the Con- 
lignatar, Hope Confirmation, Laird of Drum coxtraVViſhart. The like though 
there was an Inſtrument of another Nottar contrary the Order of Redemption, 
Ivly 18. 1610. Earl of Kinghorn contra Kincaid, | 


20, The effe&t of Declarator of redemption is, that it makes the redeem- 
ed Landsbelong to the Redeemer ; and makes the ſum Consigned moveable 
and to belong to the Wodletters Executors, if he haveaccepted the Consigna- 
tion or Declarator, do follow in his Lifetime; but if Declarator do follow af- 
ter the Wodſetters death, the Consigned ſums will not — his Executors 
but to his heir, who remains Propietar of the Wodſet : Butif Declarator 
paſt in the Wodl(ctters Life , 1t did takeaway the real right of Wodler , fo the 
Money cameto be inthe Pa of the Wodlſetter, as moveable, and fell to 
his Executor , which till a Declarator was not fo, ſeing the Order might be 
paſſed from , December 19. 1629. Zawiree contra Miller 5 where it was found, 
that the Conſignatar was oblieged to re-deliver the Consigned Money to the 


Consigner, his Heirs or Atligneys; paſſing from the Order, thoughthe Wod- 
5 M ſerter, 
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ſ-tter, to whoſe uſe it was Consigned , wasnot called... Thehke wasfotind, 
that till Declarator the congned ſums remain inthe Property of theCongigner, 
and belong not to the Executor of the Wodfetter, .but robis herr: or. where, 
Neclarator of Redemption was after the Wodlſetters death , Janwary 2x, 
15473. Thomas Nicol contra Lourie, lune 18. 1675, Laird oi Liecontra Forbes 
of Blacktoun. | 


U;on Declarator of redemption, Letters will be obtained ſummarly againſ 

the Consiguatar, to re-produce the Consigned Money, Necember j wp ea, 

« ſcncontra Cordownr, But though the Inſtrument of Consignauct will initrucg 
the Consignation againſt the Wodfetter 3 yet it will. not prove ay.wlt the 
Consignatar , withcut his oath , or write ſubſcribed by his own haud, [any- 
ary 14. 1630. Lanirce conira Miller. | 


. 21. Redemption was not ehided by a fingular Succeſſor , obtaining Infeft- 
ment of theWodlet Landsafter theOrder;or at leaſt the Infefrment bemg baſe, 
not cled with Poſſeſsign till after the Order, though it was cled with ſeven 
ycars oll-thou before Declarator, Hope Confirmation , Earl of Errol contra 


Tennents and L:dy Seaforth, : 


22, Wodlſcts are alſo taken oft by Premonition or Requisition, requiri 
the ſums upon which the Wodlet is grarite#; 'which makes the (ums moveable 
and the Infeftment of Wodiet void, yet {6 that the requirer may paſs from 
his requisition, and the Infeftment revives, January 29. 1635. James Hamil- 
toun contra Tennents of Calder, 


The Requisition may be alſo paſt from indire&ly, by uplifting the Duties 
of the Wodfet Lands, for Terms after the requfisition, Hope Uſury , Thomas 
IValace contra Laird of Edztl ; or taking poſterior Terms of Annualrentfrom 
Principal or Cautioner, 


Requisition requires alſo the ſame ſolemninies that Premonition requires; 
an4 therefore it was not ſuſtained , where-the Procurator designed no time 
nor place to pay the Money required, and the Inſtrument was mended atthe 
Bar , as to the reading of the Procuratory , and the truth of it referred to 
the defenders oath , which the Lords admrnted not , the Inſtrument being 
otherways produced in Judgement 3 this was in expyring of a Reversion, 
for not payment upon requisition. 'The like when the requisition bore that, 
þ ebruary 7. 1628. Maxwel contra Laird of Innerweek. "The like where the 
requisition mentioned not the produion-orthe Procuratory , though it bore 
not it to be called, November13. 1622, Laird of Baſs contra Wauchop. This was 
ina requisition only to validat a Charge 3 the conttary was found , where 

It bore, that the Procurators power was known to hint and the witneſs, Ianuary 
18, 1665. Stuart contra Stuart: Hete there was an Apprising deduced upon 
the requisition. The like where the Procuratory was not called for, and was 
in = Procurators hatid , June 28, 1671. Hellen Home contra Lord Juſtice 
Clerk, |; 


23. Declarators of redemption , or renunciations, or grants of redempti- 
on , do ordinarly bear , that the Wodſetter renunceth all right to the Wodſet 
Lands ;. and albeit he have a diſtin right ; it will not ſtop the Declarator, 

nor obliege the redeemer to debate thereanent in that Proces: Nor will it 


ſtop the entering the redeemer in the Poſleflion, in which he entered oy > 
VWod- 


i Jak... 5 4 
Wadfet ; but that right will only be reſerved, November 22. 1677; Sir Ar- 
chibald Stuart of Caſtlemilk contra Duke of Hamiltonn : And if the Wodſct- 
ter condeſcend upon, and give evidence of any other right besidethe Wod. 
ſet , it will be particularly reſerved , or the renunciation will'only bear , a// 
right by were of the VVodgt, Hope Confirmation , Baikie contra 

Tuly 2. 1623. Earlof Errol contra Bukie. | 


And in the caſe of redemption of an Appryzing , the renunciation was re. 
ſt&ed to the right in queſtion , February 22, 1631, Murray contra Lord Ye- 
ſter. Declarators of redemption do deſcern the Wodletter ta. renunce , and 
resign all right to the Wodſet Lands , unleſs aright diſtin fromthe Wodſet 
could be inftrued, which will be excepted, or an evidence given of ſuch a 
right, which thereupon will be reſerved - But a general reſervation ofother 
rights was not ſuſtained , but4 Declarator of redemption was found a ſpecies 
of Declarator ofright; after whEb, no right'corpetent and omitted, will be 
ſuſtained , which was then known , February 2.1676. Duke of Lauderdail 
contra Lord and Lady liter. 


y 4 
= Fu 


x6 


manentiam)KReco 
clamation » Purpreſture > and 


TITLE XXL 


Extinction of Infeftrments) 


VV herc of Reſignation ad re. 


nition Dul- 


O 


other Feudal Delinquences, 


The form of Reſignations, ad re- 
manentiam. 
They may be byProcurators,or pro- 
priis manibus. 
Inſtruments of Reſignation prove 
not without a warrand in write, 
Reſignations ad remanentiam, 
were valide without Regiſtrati- 
on, till the zear, 1669. 
Reſignations imply all burdens by 
the Vaſſal afſeFing the fee. 
Reſignation by hin who bath no 


right , with conſent of him who 
hath right, how far efſe@aal. 
7, How far Superiours may n0t re- 


JjeF reſignations , ad remanen- 


tiam. 


3, How lInfeftments become extind by 


Succeſſion, as heir, or Singu- 


lari titulo, 


9. The original of extin&ion of fees, 
not by the Vaſſalls conſent, but 


by his deed. 
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10, Recognition by alienation of tle 
ward fee. 

11. Recognition by Infe eſuments, 4 & 

12. Whether recogmion can be incur- 
red by deeds in agrees or ou 
* "death-bed, | ; 


13. Whether necognition 6 Can # bei incuir- | ; 


red by Sub-ſeudation, . . *. 

14. How far fees exceeding the bp 
of the full rent, may ſubſiſ _; 
out recognition. 

15. In what caſes other fenes of mat: 
lands, infer not recognition. - 

16. Recognition by alienation, is only 
of Lands clearly ward, þ bple, * 
or taxed, 

17, Recognition is not incurred, un 
leſs the major part be alienate. 

18, Recognition i is not incurred by alte- © 

. mationstotheV, ofelr appear an. 
| heir. 

19. V herber recognition | be tonniel” 

by alienations, on condition © 

that the Superior conſent. 

20, Hobibition excludes not Tecogui- 

tion. 

21, Recognition is not TY hy the 
Vaſſals drankerieſs , when be - 
alienghe 

22;\How the Superiozr f conſexs —_ 

be adhibite to dlienations, to foun 


recognition, 


G » 


Extinfion, of Infeftmints; 


32; Aki deeds -againſs [7% 


s, Tacks, or Servitudes by 
the ue ou deed, without the $u- 


pericwrs conſent, ar authority of 


26. Servitude; by preſcription are 
not excluded by recognition. 


27, In recognitions who muſt be cited 


and who may compear. 


-28. The Title and Order is declarator 


of recognition. 


39, Diſclamation, bow erred, 


- '30. Putprefture, how incurred. . 
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23. Howfar the Kings POS... 
without 4 novodaams, takes off 
___ecognttion;. - 

24. How recognition is taken ft ko- 
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'*25, KR _ excludes al Infet: | 
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d: 1 


fpeak. of the common 

dl wayes of extindtion of Infeftments , and 
. other Tights, as the extin&ion of the Sub- 

J Preſeription , Forefaulture, 

ion , .or. acceptance of incom- 

ights , neither to ways by 


PY 


is 4s to one, 

veyedto another,” which falleth 

in conſideration amongſt canveyances of 

Rightsz.. But. aftheſe ways..proper to cx. 

CEE tinguiſh Infeftments, and make the right 
So inc if toceaſs , and toreturn to the Superiours, 
9 and thife are-rwo; either by conſent of 


7. Infeftments are extmA-by conſent, by regignation made by the Vaſſal, 
who ſtands Jpfeft. in the-Lands to his Superiour, © ad perpetuens remanentian, 
to which there is neceſſarly required, as a-Glemnuyubereot, an Inſtrument 
of resignativn'ifthe' hands'of a Nortar, inthe fame way that their conſtituti- 
on way by.ard Ioſtrament. of Scazine , their diſtitution is conſumate 
by an Inſtrument of refignatign, which no'other write tior acknowledgement 
of the 'Vaſſal, of the being thereof will ſupply, muchlefs will the deeds done 
otherways prove 3 and as*n\Scafines there myſt be. a re or delivery of 
PoGflion by ſome Tokenoe Symbol; -as by Earth and Stone, &&c. $o in the 
Inſtrument of Refignation there muſt be a re-defiveiy of the Poſſeſfion by an 
acciſtolibX 'Symbot', which ordinarly is by delivery.of 3taF and/Baſtoun; 
yet in this they-'Gilfer) thit'the delivery of the We : muſt be upon the 

rewdaftheFeactent:,itaturally or by uftion 3 but the Refignation may 

any wheres And. a Scafing may be given, cither tothe Vaſſal of his Pro- 

Curator 3 d10FT HET 11g 10600 el cr to; the\Giperiour himſchf or to bs 
or miltone 6 quthotizec to that eff | Lic ; Mow huvih 1h 


>" Is a wa , Es | | k 1 

2. And though Inſtr of Reſignation uſe to be by Procirators, war- 
ranted by a Procuratory of Reſignation : Yet zethere may be Scafinesgiven 
—_— Superiour , propriis manibus , ſo may there be Reſignations by the 
Vaſtal. | Ink 
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3. But in both the Inſtrument of Resignation alone is not ſufficient, asbein 
butthe aſſertion of a Nottar 3 but they muſt have for their warrand a Dit- 

ition, or other Adminiclez and therefore, it is Statute, Par. 1563. c«p+ 81. 
That where ſuch Resignationsare by Procurators, the- Procuratories be ſub- 
ſcribed by the party or Nottarsz and if the Resignation be propriis manibns, 
that the Inſtrument be ſo ſubſcribed, otherways to be null, becauſe the ſub- 
ſcription of the Inſtrument isin that ciſethe only probation of the Warrand 
thereof: Bur if there be a Diſposition or Obliegement to Infeft the Inſtru- 
ment of a—_—_ though not ſubſcribed by the reſigner, will be ſufhcient 
as warranted by the Diſposition or Obliegement. But Seaſines and Ro 
tions did formerly differ in this, that Seasines muſt be regiſtrate within {1xty 
days after dates, Par. 1617. cap. 16. 4.Þn* 
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4. Biit ſo needed not Inſtruments of Resignation qd . Remiaxentiam ; for 

though by that Statute, Renuticiations of Wodſers ate to-be rfFiſtrar, it was 

not extended to Renunciations of irtedeemable ad tg (ny None 

being ci her omitted by inadvertericy or of purpple, in the fryours of 

niours, thac Rights be taken with their ls ud Yetin oqng "Oe eek a 

cellent Statute hed Hire eftive, till the _ Aq of Fa £69: OP cap. 3 ; 

Inſtruments of Resignation are null , if not t within 

which,and others 6 thay purpole, an COUT. , 198 ;=h iter faow = 

condition of theſe with whom they contratt about rs lars Bye 

owe of lurking rigtits thea any where ( ſo far as I an an 1n a he 
orl 


5- By this Resignation ſo made, the p ;» conſolidate, 25 it was the 
time of the Resignativn, and is affeRed wit Ne oe ons fads 
that validly affected it before, as Feues,T Servitudes. 
though ar Yarveay rebar oc Superiours bene RL, or 

che ceaſe when the Fee returns to the Superi " either for a time by 

ard \ Nan-entry, Oc. or for ever by Recogiution when it returnsthus 
by conſeut, it comes cum ſro onere, Ye OR is " and fir, elle OE 
ſecurities might easily be evacuat, by voluntar LESS in the Su 
hand, There is another Resignation, which is 
new Infeftment to the revigner or ſome other, but thereby {re Fee 4 en. = 
RR either renewed or transferred 3 and Pramas ic ſhall be considered 
creafter 


6. Craig upon this head, very fitly more ad lveth this queſtion, Whe- 
ther the Vaſſal may renunce a his Fee to fe ps th though be be 


unwilling 3 and inſtances in two caſes 3 Firſt., ina holding a'very in- 
n—_ le parcel of Land Ward, and did thereby become obnoxious to-his 

t for the value,his Tocher haying relation to the whole Eftate,which 
TOs Hd much exceed the worth, of the Tenement : And yet a resignay 
Fai freed udicially offered, re” Th pr nagar ace 
unleſs the ow x Mage» 


ano oduJo. ON. "Its ava el 
= NIECE 


Sliperiour of any caſuali ore the Wncﬀanin, 
will have only effeCt ad future : gh thethen a eb ew EL 


is Superior _ not admitted fo to do, to.: exe 
5M March 26. 1628, "Foln Stews contra Laird of W 


No Contraft, Obtigation or peifbnal #ight, nor aig leſs rhgr ai Inf 
of po ngdeq.k away Infeftwene? for th! h thele4 ay be 


Jacukigy already 


againſt the granters thercot, by a eflo lob 
againſt. theie own deed ! Yet and 
not dennded thereby 3 and fb a 2mnity 


\equnciation , withous the 

rr of Res) AN 4 will yot ſuffice to obliterat af. kredee 

hit may be ſufficient to e&Vaguat any perſonal 11 

__ Infeftment z yea, or a Liferent, me, 
cauſe it 1s communicable tq no other 

palleth by Aſſignation or Resignation. The reaſon 

common cuſtom of Nations, real Rights caniiot paſs by ſole Sb without 

5N 2 attaining 
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attaining poſleſſion in the way preſcribed by Law - and thercfore, this ſym- 
bolical polieffion,which alone the Law alloweth as ſufficient, either in the con- 
ſtitution or deſtitution of Fees,muſt be adhibite,and the real poſſeſſion of the 
Tenement it {cIf will not fuffice in cither caſe,as is before inſtanced in Scasines 
by ſeveral decisions. So' a Renunciation without a formal Resignation, was 
not found relevant to take away the Infeftment renunced againſt a gingular 
ſucceſſor, November 23. 1627. Dumbar contra Wilſon. Resignation cannot be 
«ffeual, if the reſigner be notanfeft; for he who is not inveſted, cannot be 
diveſted,or if by his Infeftment, he hath no valid right. 


7. Craig diſcuſſeth this queſtion alſo in that place, Whether conſcnr of one 
who is infeft, and thereby hath right, will validat the Resignation of another 
who is not infeft and hath no right : Which he determineth in the athrmative, 
with good reaſon ; for though the conſent alone would pot be ſufficient, yet 
ſeing the form of the resignation is done,though in the name of him who hath 
no right, yet by conſent of bim who hath right, here js both the ſubſtance and 
ſolemnity of the. af; and it is alike , as if the Resignation had been, by the 
conſenter, which T doubt trot will hold,, though the confent be but adhibit in 
the beginning of 'the Diſpoſition or Contraft. And though the conſcnter, for 
all right he hath, doth not difpone, as is ordinary, for turther ſecurity ; yea 
if the conſent be not repeated 1n the Procuratory of ' reſignation, or mention- 
ed'in the. Inſtrument of Reſignation 3 for being expreſt generally in the en- 
try of the Diſpoſition or Contra@t, it reacheth to Fe Article thereof, and 
all done conform thereto. © 'Confent hath the ſame effe&t in the conſtitution 
of Fecs; and fo the conſent to an Annualrent, by a party having right and in- 
feft, was found to validate the Annualrent, though the Diſponer was not in- 
feft ;' and fo did exctude a Tack fet by that confentet afterward ,, Decem- 
ber 15. 1630. Jean Stirling contra go Top | 


Yet, if more perſons ſhould 'diſpone for their ſeveral tights, without con- 
ſcnting one to another, if any'of them be omitted out of the Procuratory or 
Inſtrument of Resignation, in'whom truly the right ſtandeth; Nothing will, 
be validly dorie, though that party be allo in the Diſpoſition: And this is the 
reafon;,why when many perſons gel 6r reſign, they do it all with one mu- 
tiial 'conſenr ;* for. thereby each of their'.rights doth catitribute to the deed 
of the reſt, though ſome of them were otunted to be repeated in the Procura- 
tory, Inſtrument of Resgination, or Inf. ftment following thereupon, the deed 
would be'vaſid * But it is' fafeſt | to repeat their cohſtnt'in the Revignation 
and Infeftment. / *, RF”, 7 


8. Tnfeftmerits are alſo « , when the Superior adjudgeth or appriſeth 
' from his Vaſſal ; for thereby it was found, that the Property was conſolidat 
with the Superiority, Spotſ. Apprising, Stezinſon contra Laird of Craigmillar. 
Or, if the Superiour ſucceed as heir to the Vaſlal; in which-caſe, though the 
Superiour upon fupplication obtained Precepts out of the Chancelary, toin- 
feft him in het Fee,-1t was thought, as Supertor , he might have infeft himſelf 
as*Vaſlal : But he would not have been fa.ſccure by a Declarator of Con- 
ſolidation , upon the Supetiours ſpecial Retour , as Heir to his Vaſlal in the 
Lands; becauſe, that way would make a defe@ in the ſecurity of Land-rights 
by the Negiſters, in' which, Decreets of Conſolidation are not required to be 
recorded; whereas the Supertors Seasine ,, either on the Kings Precepe or his 
own, behoved'to be regiſtrar ; and if tke Superiour que the property by 
Apprifing or Adjudicarion, the allowance thergof mult al{q be regiltrate. 1, 
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The like effe&t will follow, if the Vaſſal become Feir, or ſingular Succeſſor 
to the Superiour, whereby being infcft in the Superiority, he may as Vatlal 
refign to himſelf as Superiour ad remanentiar:. 


9. It is more diſputable , how and under what conlideration Fees are ex- 
tin&,otherwayes then by conſent : Some hold that they are extin@ by the at- 
trocious delinquency of the Vatlal again(t the Superior , as the penalty or 
puniſhment thereof 3 and others conceive, that acknowledgement and fideli- 
ty being neceſlarly involved in all Fees {as is ſhown betore) though itbenot 

reſt; So this is implyed as a legal reſolutive or irritant Clauſe , that if the 
Vaſſal failie in his duty,his Fee becomes void. And others hold, that Fees be- 
ing of their own nature gratuitous, even though there be a cauſe onerous, yet 
they retain the nature of a Donation: an-1 therefore, as all Donationsarerc- 
vocable propicr ingratitudinemz So are thele , which ſoever of thele be the 
ground, the conſequences and effeRs are much to the ſame purpoſe. But 1 
mcline to the middle opinion ; for unleſs it were evident by Law, that the 
penalty of that delinquence were ſuch and ſo applyed, it would hardly be 
consiſtent upon that ground, ſeing otherwayes, as we have ſhown before of 
delinquenccs, the puniſhment is publick, and would belong to the Magiſtrate : 
And therefore,tor ſeveral delinquencies,forfaulture of Fee 1s introduced, with- 
out benetice to the Superiour, who as a private party, can have no more but 
a reparation equivalent to the damnage ſuſtained by him 3 and fo the aliena- 
tion of the Fee, without his conſent or incroaching upon the border of his 
property, would not infer, tor its reparation, the return of the Fee, how great 
ſoever. And for the Jaſt,though Fees of their nature be gratuitous, yet they 
are oft-times for an equivalent p.ice, and fo the leſs ingratitude can be al- 
ledged ; yea, though it be true, S7 ingratum dixeris, omnia dixeris, yet fide- 
lity and truſt is a much ſtronger bond then gratitude : and the breach there- 
of hath the moſt powerful conſequence , betraying of truſt being moſt hurt- 
ful and hateful to mankinde; and therefore, ſcing fidelity is neceflarly and 
properly in all Fees, and is eſſential thereto and inſeparable theretrom,it look- 
cth likeſt the fureſt ground from whence the eviction hereof may flow, And 
if it be truly gratuitous, it is an aggravating circumſtance, making the deed 
-more odious. But whatſoever it be, it is agreed by all, that the deed muſt be 
of knowledge, moment and attrocity, though there be many ſuch heaped u 
by the Feudilts , yet many of them have no place with us , where both ſuch 
deeds are rare,and therefore the deciſions thereupon are few; and certainly 
our Fees being ordinarly onerous, are not evacuated but by ſuch as are either 
named and known in Law , or which are very attrocious. There be three 
ſuch wayes of extinCtion, which haye peculiar names in Law, Recognition, Dij- 
clamation, and Purpreſiure. Of which therefore in the next place. 


Recognition is the Superiours returning to own the Fee; and there- 
fore may be extended to all the wayesby which it returneth through the Vaſ- 
fals infidelity,as is hereafter expreſt. But the leaſt culpable,and yet moſt ordi- 
nary way of incurring Recogimtion, is by the Vaſlals diſponing irredeemably 
or under reverſion, his Fces holden Ward: for by this he renders himſelf in- 
capable ro ſcrve his Superiour , and in a manner renunces and diſclaims him. 
This kind of Alienation makes recognition of Ward-lands ; but Fees fea or 
blenſh do not recognolſce by ſuch Alienations, but by the attrocious infidelity 
of the Vatilal. | 
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10. The neareſt cauſe of Recognition , is the Va{!a's alienation of the Fee 
without conſent of the Superiour, which is a legal cauſe irritant implyed jn 
the nature of proper Fees or por though it be not expreſt, that 
though the Vaſſal alienat the Fee , it ſhall return to the Superiour, whether 
the riſe hereof be from the perſonal obligation of fidelity , which the Vaſial 
oweth to the Superiour only, or from the obliegement of NEE and ſer- 
vice, or from that peculiar choice of the perſon and race of the Vaſſal which 
the Superiour hath made, contrair to which, a ſtranger cannot be obtruded 
upon him 3 neither can the Yaſlal withdraw himſdlf from the fidelity, or ren- 
der himfelf unfit for his ſervice, or from all theſe ; yet inthis do moſt agree, 
that the neareſt cauſe- of Recognition is the alienation of the Fee. So then, 
the main difficulty is, what is meaned by that Alienation by which Recogni- 
tion is incurred, Crazg, hb. 3. diegeſ.'5. declareth, that this Alienation cannot 
be by naked ContraG or Diſpoſition, till Seasine follow ; for, theſe being but 
perſonal and incompleat Rights, do not alienat the Fee from the Vaſlal, but 
only conſtitute upon him a perſonal obliegement fo to do. It 1s allo clear, 
that by Infeftment granted by the Superiour upon resignation,there can be no 
recognition, becaule the Superiours accepting of theresignation, importeth his 
conſent ; Sothat,the queſtion will only remam, when the Vaſlal granteth Di 
position or Charter a ſe to be holden of his Superiour, and before the Supe- 
riours Confirmation obtained giveth Seasine : For , the Confirmarion being 
the expreſs conſent of the Super1our, if the Seasine be after it, there can be no 
hazard of Recognition, or otherwayes, while the Vaſlal granteth a ſubaltern 
Infeftment to be holden of himſelf. 


11. As to the firſt caſe,it ſeems there can be no recognition incurred by In- 
fefiments granted by the Vaſlal to be holden of his Superiour, becauſe, if theſe 


'” be,confirmed, the Right is null, and thereisno alienation nor tranſmifion of 


property,but the Vaſſal granter of the Infeftment remains ſtill Proprictar. And 
therefore, fuch an Infeftment is equivalent, as if the Vaſſal did alienat upon 
condition, that the Superiour ſhould conſent z and if he did nat conſent, the 
Infeftment to be null. In which caſe, moſt Feudiſtsdo agree, that by ſuch In- 


feftments there is no recognitionz and this reaſon is the more fortified , that 
Craig in the fore-cited place relateth, that an Infeftment null for want of Re- 
giſtration, was not found to infer Recognition, in the caſe of the Kings Ad- 
vocat againſt Kenneth Mackenzie and Bain, 


For ſolution of this difficulty, it is not to be denyed, that if aSeasine be null 
by defect of any ſubſtantial or eſſential , neceſfarly requisite to Seasine or ſym- 
bolical delivery of pofleffion, there would follow no Recognition, as if there 
were no tradition of earth and ſtone, or fymbol requiſite or not, by the Supe- 
riour or his Bailie or not, to the Vaſlal or his Procurator or not, upon the 
ground of the Land naturally , or by union. But though Seasine may be 
null, by defe&t of ſome accidental ſolemnity introduced by Statute 
or Cuſtom, and not neceſlarly involved in the nature of tradition , as the in- 
diQion or year of the Princes Reign, though Law ſhould declare the Scasine 
null for want of theſe ; yet , the Vaſlal performing ſach ellential requisites, 
the Feu falleth in Recognition : and therefore, there ſeemeth no ground to 
tollow that Decision adduced by Craig, excluding Recognition upon the nul- 
lity of the Seasine for want of Regiſtration. But as to the caſc propoſed, 
the Superiours Confirmation is not eſſential to the Vaſſals Seasine; neither is 
it ſo required by the common Feudal Cuſtoms, as with us: for thereby , it 


the Superiour did acquieſce,approve or homologate, the Seavine granted by a 
| Vailal 
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Vaſial to a , the ſame would be valid without a formal Confirwation 
in writez albeit by our Cuſtom, ſuch Infuftments till Confirmed are null, not 
only as to the Superiour , but as to all other third parties , and fo is become 
as a ſubſtantial of the Infettment, not being truly eſſential! by the common 
Feudal Cuſtomes, it doth not exclude Recognition 5 and as('r22 in the fore- 
cited place rendereth the reaſon , that I ens by the Vaſſal, 2 ſe, not 
Confirmed, infer Recognition , is becaule he hath done - all that in him is to 
alienate the Fee , there being no AQ remaining to be performed by him 
or his Procurator; and therefore, in the Declarator of Recognition, purſu- 
&d at thc i:iſtance of Lady Anne Hamiltoun Lady Cdrnagy contra Lord Cranburn, 
upon ihe Earl ot Dzrletouns Dilponing of the Lands of Irnerweek holden of the 
King Ward to Cranburn, and Infefting him therein to be holden of the King N 
this Defence was not found relevant, thatthe Seafine wasnot Confirmed, and 
ſo null, though doneupon Death-bed,accepted for a Minor abſent and inſcient, 
and recalling and reducing, 


12. For in ſuch caſes asin rebcllionor eſcheat, there is no priviledge of mi- 
nority nor of deeds upon death-bed againſt the Superiour , though done by a 
minor , Except the deeds upon death-bed, be in prejudice of the Heir and te 
reduced by the Heir, ex capite lei, But in this caſe Dirletowns Heir did not 
quarrel the Diſpoſition made by him, as done upon death-bed, but did take a 
gift of recognition from the King, But where the gift of recognition was not 
granted to the Heir-male, who was heir in the inveſtiture 3 butto an heir Fe. 
male, the Heir-male proponing, that the alienation was upon death-bed, and 
ſonull as to him - The Lords found, that ifthe Diſpoſition was upon death- 
bed, the Detcnce was rclevantand competent by way ofexception, the De- 
clarator of recognitionnor being a poſleffory Tudgement : But where the 
Diſpolition was 11 lezge poyjize, and was delivered with a Precept of Scaſine 
fimply, without ceſerva:i--1, not to take Seafine baſe upon the Precept, which 
mported a Warrand tv take Ser fine thereupon; It was fcund,the taking Sea- 
fine when the Diſponer was 1p.2n death-bed,upon that precept ſubſcribed and 
delivered 1n /erge pouſtie , d1d inter recognition , July 20. 166g. Barcley contra 
Barcley. 


13. It is much debated amongſt the Feudiſts, whether by Sub-feudation, 
Recognition be incurred, or whether it be comprehended under alienation g 
becauſe in {iro jeudorum, albeit alienation of Fees be expreſly prohibite, yet 
inthe ſame place, as Craig obſerveth , Sub-feudation is allowed; becauſe 
by ſub-feudarion, neither the perſonal right betwixt Superiour and Vaſlal is 
altered , ſcing the Vaſſal continues Val, and lyable to all thele : Neither 
bthe real right and intereſt of the Superiourin the Fee it (elf diminiſhed, but 
be hath the ſame acceſs thereto, as i there had been no ſub-feudation; yet 
Sub-feudation in all caſes is accounted alienation: And where alienation is 
prohibite , Sub-feudation is underſtood ; and fo tioſks , or Feu-ferm, 
which is at leaſt a perpetual Location. For ſolving this difficulty, itamſt be 
remembered, that fexdalia are localia, regulable according to the cuſtom ofthe 
leveral places, and according to the Nature of Feudal-rights , and common 
Feudal-cuſtoms, where ſpecial cuſtoms are not ; and therefore , there is no 
queſtion of this point in France, or moſtplacesin Germany, where alienation 
of Fees many ways iz allowed: But in Ttaly and otherCountreys,where the com- 
mon Feudal Cuſtoms rule ordinarlyaccording to the Feudaſ-books. The doubt 
remaineth, which may be cleared thus : Firſt, Though in ſome cafes aliena- 
tion be extended to Location, yet it is not fo by the common feudal Cuſtoms, 
JW 9 Se- 
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Secondly , If the Subfeu-Cation be a real Feu-ferm, whereby the Feu-duty i; 
conſiderable and competent to intertain the Vaſlal ; ſuch Sub-feudation i; 
thereby accounted only Lacation z Nor doth it infer recognition, being in 
cffe&t no more then a perpetual Location, whereby the Antinomy in the Fey- 
dal Law is ſufficiently reconciled, that ſuch Sub-feudations are nor alienations:; 
But ifthe Sub-feudation be Ward, Blenſb, or in Mortification, or though it be 
under the name of Emphyteoſes ; yet for an cluſory, or an inconfiderable and 
unproportionable Feu-duty,*which by no eſtimation can be correſpondent to 
the profite of the Fee, but within the halfof the true worth ; in theſe caſes the 
Sub-fendation is alienation and inferrerh recognition. 


14. Astoour own Cuſtoms in this point, they do agree to the common Feu- 
dal Cuſtoms, as to Subaltern Infefttments, Blenſh, Ward, or in mortification, 
orEluſory . or unprofitable Fenus. But as to Feucs by vihich the major part 
of the profite of the Ward or Fee is not taken away, though ſuch caſes have 
not occurred to be contraverted, they ſeem not to inter recognition; for ifthe 
major part be not alienate , Subaltern Infeudations, though Blen{h or 1n Mor- 
tification, infer not recognition , when theſc rights are disjuntim of partsof 
the Feez There appears no reaſon, that the Subfeudation of the whole, with 
a Feu-duty equivalent to the halfofthe true Rent, whereby in-cffe& the half 
is not alienate, ſcing the dominiuw dire7um, of the whole, aud the profiteof 
the half is retained , ſhould inter recogmtion, eſpecially now when generally 
Fees are granted for Cauſes Onerous. 


I5- And by the Statute allowing Feues, Par, 1457. cap. 72. Itis provided 
that the Feu be ſetto a competent avail, which by the ſaid Statute is cleared to 
be without diminution of the Rental ; and which 15 commonly interpret the re- 
toure duty, becauſe it was the publick valuation and rate at that time. And 
by the ſaid ſtatute , ſuch Feucsare confirmed and declared not to be prejudged 
by the Ward, without mention of the hazard ot recogmtion, as not being con- 
ſequent upon ſuch Feues, But this Statute being abrogate as to the Leiges, Par.18, 
J4.6.cap.12. All Sub-feues of Ward-lands,holden ot Subjects without the Supe- 
riours conſent, are declared null and void : Bur thereis no mention of recog- 
nition to be incurred thereby. And Feues are only protibited as being 1n pre- 
judice of the Over-lords, who arenot prejudged, if the major part benotalic- 
nate, ſeing all Subaltern Infeftments, nor exceeding the halt, areallowed by 
Law; And albeit the Narrative of the A& reſpect Feues preceeding it, yet 
the Statutory part isonly as to Feues graated thereafter, 


And the like prohibition is appointed forthe King and Princes Vaſlals, Par. 
1633. cap, 16. The effeR of this At, as to the Vaſlals of the King and Prince, 
was ſuſpended till the next meeting of Parliament, and the Vaſlals exempted 
therefrom in the interim, Par. 1540. cap. 36. And the ſaid At was wholly re- 
pealed, Par. 1641. cap. 58. And ſo remained until all theſe Parliaments were 
Reſcinded, ſcing the __ rights of parties acquired thereby , by the gene- 


ral AR Reſciſlory, Par. 1661.cap.15. But it hath been found, that aliena- 
tions during theſe As now reſcinded , and during the uſurpation , when 
Wards were diſcharged, did infer recognition, ſeing the Vaſlal did not ſeck 
Confirmation after the Kings return , * December 15. 1669, Maitland of Pit- 
trichy contraGordoun of Gight. The like was found in the recognition at the 
inſtance of Sir George Kinard contya the Vaſlals of the Lord Gray. The like 
though the baſe Infeftment inferring recogniticn, was mm Az-0 1643. when 
there was a Statute then ſtanding , allowing ſuch Infcftments , ſeing atter + 
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ſcinding that Statute, no application was made to the King for Confirmation, 
January 7. 1676 (Cockburn of Riſclaw conira Cocklirn of Chonſlie, But recog- 
nition was excluded where the Vatllal required the Superiour to confirm the 
ſabaltern right,debito tempore, or did purge th{ſqme by procuring relignations, 
ad remanentiam, to hin:felffrom the Sub-v. ſſals, Febrnary 1. 1674. Viſcount 
of Kilſzth contra Hamiltoun of Bardowie., But recognition was not found againſt 
a Pupil upon his Tutors taking Iutcftment for him , during the Uſurpati- 
on, July 15. 1669, Jack contra Jack. Whereby it is clear , that Feues 
have no cfleR againſt the Superiour, as to the Ward , Non-entry more then 


Tacks. 


16. Whether the alienation be by Infeftment , holden from, or of the Vaſ- 
fal 3 there is no recognition with us, except in Ward-holdings 3 yea, if the 
holding be dubious , and ſoa probable ground of error of the Vaſlal , as be- 
ing a payment of Money in the Reddenda, with Service uſed and wont z which 
though truly Ward, yet becauſe the payment of Money way render it dubious, 
Craig holdeth m the faid Dreg. 4. 3. that it would not infer recognition 3 yet 
this will not give ground to think that alienation of Lands, Taxt-ward,would 
excuſe from recognition, becanfe Ward ismore clear, and exprelied nomina- 
tiz, in that caſe in it (elf, for the Caſualities thereof, being Taxed; asthe Mar- 
riage and Ward-dutie: : Which Taxing is buta Liquidation, or Location of 
thele caſualities when they occur , and no alteration of the nature ofthe Fee 3 
and therefore in the (aid purſuit, at the inſtance ofthe Lady Carnage contra the 
Lord Cranburn, it wasnot found iclevant to exclude the recognition, that the 
Ward was Taxed. 


17. It is alſo clear, that alienation, whether by Infeftment holden of, or 
from the Vaſlal , not exceeding the half of the Fee , inferrethnot xecogniti- 
on , ſo much being indulged to the vaſllals for his conveniency or neceſ- 
ity but if together or by parcels, or by Annualrent, the major part be alie- 
nat, notonly that which then was the vaſſals perſon falls under recognition; 
But as Craig holdeth inthe forecited place, Deg, 3.1. 3. even the whole Fee; 
co that parcels alienat validly, but without the Superioursconſent before, be- 
come void and return, But though the vaſlal grant Infeftments exceeding the 
half of the fee 3 yer if ſome of them were extin& before others were granted, 
ſothat there was at no time rights ſtanding together exceeding the halfofthe 
ke , recognition isnot No February 23.1681. John Hay contra Creditors 
of Mwirie. But Deeds done by Predeceſlors and their Heirs or Authors, and 
their Succeſſors were in that caſe conjoyned, Uponthe ſame ground an Infeft- 
ment of the fee in Liferent', would not infer recognition, becauſe it exceeds 
not the halt of the value. Yea, recognition was found not incurred by grant- 
Ing an Infettment in Warrandice ; for Warrandice is but a hazard in caſe of 
Eviction, not equivalent to the half ofthe worth of the Lands granted in war- 
randice, unleſs the right of the principal Lands were manifeftly defeCtive, Feb. 
21, 1623, Cathcart contra Campbel. 


18. Recognition is not inferred by an alienation to the Vaſlals appearand 
heir 3 by the ordinary courſe of Law, asby a father to his eldeſt ſon, becauſe 
the fee will befall to the ſon after the fathers Neceaſs. Neither was it infer- 
red by an alienation granted by a Grand-father, with conſent of his ſon to his 
oye , who was alioqui ſucceſſurns , by the courſe of Law , Hope recognition, 
Adam Rae contra Laird of Kellie. Yet recognition was found incurred by a 
Vatlals Infeftment to his eldeſt ſon , his heirs and affigneys, the ſon having 
s Þ Diſ- 
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Diſponed the major part to ſtrangers, ſeing the father who was Vaſlal , did 
not bind up his fon from Diſponing, by a Clauſe irritant, ncither did the 
{on purge the alienations made by him, during his fathers lite, I#!y 15. 1574. 
Sir Charles Erskin contra Forbes of Achintoul, And recognition was found in- 
curred by the Infettments of Ward-lands, by a Huiband to his V Vite in Fee; 
tailing heirs ofhis Body, albeit the VVite did not accept or make ule of the 
lame, but brooked by a prior conjun& Inteftment, Felywary 14. 1678. Knock 
contra Lady Knock, And recognition was found to be incurred by an alie- 
nation by the Vaſlal to his Brother, who for thetime was his appearand heir, 
but not neceſſarly by the ordinary courſe of Law, ſeing the Vaſlal mighthavye 
had Children of his own , and fo his Brother could not be called alioqui ſuccef} 
ſarus , unleſs it were by accident, Spotſ. recognition, Kings Advocat and his 
Son contra Earl of Caſſils and Col/ane. The like, Inly 29.1672. Lord Hattoun 
contra Earl of Northech. | | | 


I9, Itis more queſtionable , Whether recognition is incurred by a conditi- 
onal alienation, bearing,” ifthe Seperiour conſent , or ſaving the Superiours right, 
Craig following Baldus 1nghe laid three Dieges. 1. 3. declareth, that if ſuch Claujes 
be inſert bona fide, they infos not Recognition z But contrariwys, if they bedone 
fraudulently, as when the Vaſſal Seaſeth and Poſlefſeth a powerful Perſon, 
whom the Superiour cannot eaſily Diſpoſſefs, or his Enemy concertiing whom 
there can be no doubt of the Superiours will, orif the Superiour have declar- 
ed his will upon thecontrary. 


But for clearing further of the Point, diſtinction would be made of the Na- 
ture and Tenor ofthe Clauſe , which may either be ſuſpenſive or reſolutive 
of the Property or Fee in thetormer caſe: Tradition is only made of the Pol- 
ſeſſion, but the Property is ſuſpended till the Superiours will be known,' as 
if the Vaſſal Diſpone and poſleſs another without Seafine, there could be no 
recognition 3 or though he Poſſeſs him by an Inſtrument of Poſleſſion, bearing 
expreſly, that he ſhould have no right to the Property till the Superiours conſent were 
obtained ; this were a ſuſpenſive Clauſe, like to the addiGioindiem ; in the Ci- 
vil Law, by which only Poſſeſſion and not the Property was tranſmitted for 
that time; and (o till the purification of the condition , it could be no alie- 
nation : But when the Clauſe is only reſolutive , not hindering the tran{- 
miſſion of the Property , but reſolving or annulling the ſame , though 
tranſmitted 5 in ſucha caſe, ſuch Clauſes donot exclude recogrittion , be- 
cauſe there is truely there an alienation , without the Superiours conſent, 
which is only to be difannulled by his difaſſent ; much leſs can ſuch gene- 
ral Clauſes as Salvo jure cujuſiibet , or Salvo jure Superiorts , avoid recogni- 
tion. 


20. Recognition was found not excluded or burdened by Inhibition again{r 
the Ward-vallal , before the gift and Declarator of the Deed , inferring re- 
cognition, ſeing the Creditors inhibiting did not p_ reduRion betore Dc- 
claratorof recognition; December 16. 1680. John Hay contra Betharkand Lairc 


of Balagarno, 


21. Neither was recognition excluded , becauſe the Deeds infergng recog: 
nition was done when the Diſponer was drunk, not being to ſtupidity, impc- 
ding reaſon, July 29, 1672. Lord Hattown contra Earl of Northesk. 
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22. To come now to the Superiours conſent, it may be either antecedent, 
concomitant, or conſequent to the alienation ; and it may be either expreſs 
or tacite , all which will be futhcient to avoid recognition , albeit many of 
them will not be ſufficient to make a valide Intettment, if the lame be granted 
by the Vaſial, to be holden from him of the Superiour , which by our cuſtom 
is null till it be confirmed , whereunto an anterior conlent or Homologation 
in any ways will not ſuffice , Craig 1n the torementioned Dieg. 3. relates the 
opinion ofthe Feudiſts, whereunto he agrees, that if the Vaſlals Fee be grant- 
ed to him , his Heirs and Afſigneys whatſomever, thatthexeby there is grant- 
ed, a general antecedent conſent, of the Superiour to his Vaſlal, toalienat or 
aſſign to whom heplealſeth. Butthe contrary was found inthecale of the La- 
dy Carnagie contra Lord Cranburn, Feb. 5.1663. And that the Dilpolition to 
Affigneysdid only importa power to Aflign the Diſpoſition, before Inteftment 


taken thereupon. 


23. There is no queſtion but the Superiours Confirmation is ſuthcient, even 
the Kings Confirmation , though without a 2ovo damus, albeit it may paſs in 
Exche aer, without the knowledge & advertencytof the recognition incurred ; 
it was Gawd ſufficient being done before the Donatar of recognition was Infeft, 
Hope recognition, Kae contra Laird of Ke{fe. Which Confirmation doth ſecure 
againſt recognition, falling by thatInfeftmentContirmed, but doth not ſecure a- 
gainſt recognition upon other ſubaltern Infefttments notConfirmed, which arenot 
conſidered to be known by the King or his Officers , withouta #ovo damus, 
and ſo imports but a pafling from recognition by the Infefttment Confirmed, 
but not to import an abſolute Ratification,pro omni jure, February6. 1673. Lord 
Hattoun contra Earl of Weims. The like was found, February 23, 168 I. Joh 
Hay contra Creditors-of Mwrie. And a Donatar of recognition, having grant- 
ed Precept ofclare conStat, acknowledging the Vallals right, was found there- 
by excluded , albeit the Precept did bear, 20 be in obedzence , of Precepts out 
'of the Chanclery, June 24. 1668. Andrew Gray contra Howiſon and Gray, But 
the Superiours conſent isnot inferred by granting Charters for obedience upon 
Appryzing , though before any Infeftment of the Donatar, Hope recognition, 
Laird of Lagtoun contra Laird of Lethendie. 


24. The Superiours conſent alfo by Homologation, is ſufficient to avoid re- 
cognition , as1f it were expreſs conſent, as if the Superiour require the new 
Vaſlal or Sub-vaſlal, to perform the Servicesdue out of the Fee, for thereby 
he acknowledges him Vaſſal, as is obſerved by Craig, inthe caſebetwixt the 
Laird of Calderwood and Maxwel of Calderhead. Or if the Superiour ſhould 
purſue the new Vaſlal tor the avail of his Marriage, Liferent-eſcheat, or other 
Caſuality of the Supentority. 


25. Recognition being incurred , fo openeth and returneth the Feetothe 
Superiour, thatno Debt or Deed of the Vaſlal, doth burden the ſame , bur 
theſe only which beforethat time were eſtabliſhed by conſent of the Superiour, 
or Authority of Law, as Appryzings, Adjudications, Feu-terms, conform to 
the ſeveral As of Parliament. But even ſuch being Conſtitute after the alie 
ration , whereby recognition is incurred, albeit boa fide, for oncrous Cauſes, 
betoreany Diligenceor Declarator of recognition; yet they fall in conſequence 
with their Authors right, February 8. 1610. Earl of Balcleugh contra Scot, Rev 
cogmtion cxcludethall Tacks ſet by the vaſlal without the Superiours conſent, 
whither prioror poſteriour, unleſs ſuch as are ſet for the utility and profite 
J P 2 ct 
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of all parties interreſſed , having no advantage therein , as before hath 
been ſhowen in the matter of Ward and Non-entry,for though Tacks be Eſta- 
blithed by ARs of Parliament , agati:tt purchaſers , yet not againſt Superj- 
Ours, 


25. Recognition doth alſo exclude fervitudes upon the Fee , by the Vaſ- 
{als conſent without the Superiours, as Thirlage , &c. yet this will not reach 
Servitudes , introduced by long cuſtom or poſletiion , and ttrengthened by 
Preſcription, whexein the conſent of all parties having intereſt, is preſumed, 
that they can never come in the contrary 3 for though it was moſt proper to 
the Vaſſal to look to his Fee , yet the Superiour doubtlets might have in- 
terrupred, which would have been ſufficient for his own interclt. And Pre- 
ſcription being introduced to ſecure Property, and put anend to Pleyes, will 
not be infringed but upon evident ground. 


27. SeingRecognition is excluſive of all intereſts depending upon the VYaſ: 
{al 3 therefore, all parties having interc{t may compear and defend, Hope, de 
ationibus in faitum, Laird of Lagtoun contra Laird of Lethendie, Burt thereis 
no nececliity to call any ſave the Vaſial, ſeing all other Rights fall in conſequer- 
tiam, as was found in Subaltern-rights, in the ſaid cafe, Earl of Balclengh con- 
tra Scot, 


Though Recognition be ordinarly by way of Action declaring the Deed 
upon which it isincurred ; yeta Donatar of recognition being Infett thereupon, 
was found to have ſufficient intereſt to purſue, ſucceeding 1n the vice, in re- 
ſpe& of a prior Decreet of Removing upon the Donatars Inteftment upon the 
gift of recogaition without any prececding Declarator, March 22. 1623. Laird 
of Hunthil contra Kutherfoord. 


2%, InDeclarators of recognition, the Superiours gitt is ſufficient Title without 
inſtructing theSuperioursRight,unlels he be dilclaimed, orthe Vaſlals be fingu. 
lar Succellors:But the Kings gift is abſolutely ſutfcicrtt, and there will be terms 
aſſigned forproving the alienation of the major part, and incident diligences 
againſt all havers for produQtion of their Infeftments | ad modum probationis, 
Eu. 17. 1671. William Gordoun contra Sir Alexander Mcculloch, And whereas 
gifts of recognitions bear, the particular Deeds inferring the vacancy and re- 
turn of the Feein the Kings hands, becauſegeneral giftsare notallowable. The 
extracts of Seaſines were ſuſtained , ## intio l1trs , to inſtru theſe Deeds, 
but Warrand was granted to the defenders to improve the Seafines, or War- 
rands thereof, and thereby to call for the Principals, February 26. 168 1. Da- 
vid Fdie contra T hoyes and Dun. And Diligence by Horning was granted to 
the Defenders of the improbation, for producing the Seafines and Warrands, 
February 23. 16S1. John Hay contra Creditors of Murie. And Declarator was 
ſuſtained upon produ&ion of the gift, though the Donatar was not infeft; and 
though theHeir whoſe right was in queſtion, was minor; and though hisAuthors 
bound in Warrandice were not called : for the Priviledge ofthe tminority hath 
no effect asto the Superiour, and the Defender ought to intimat the plea to his 
Author, Janwary 28. 1681, Laird of Dun contra Scot, 


19. Diſclamation is when the vaſſal denyeth his Superiour to be his Superi- 
our, which is Diametrically oppoſite tothat acknowledgement, which is ne- 
ceſfarly implyed in the matter ofall Fees, as there is in it the greateſt ingrati- 
tude 3 and therefore, Difclamation, as being much more tavourable upon 

the 
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the part of the Superiour, and o:lious uppn the part of tie vaſlal, then recog” 
nition is not reſtricted to proper Fees by Ward-holdings, but taketh place in 
Fees , and that not only when the vaſſal diſclaimeth the Superiour as to the 
whole, or greater part 3 but if he diſclaim him to be Superiour in any part of 
the Fee, he looſeth the whole. 


| Diſclamation taketh no place if it proceed thorow 12:115:ance of the vaſlal, 
upon any probableground, which may ſeveral ways o:cur 3 Firſt, as to the 
whole Fee, when the caſe is not betwixtthe firſt 7 wean nd and the firſt vaſ- 
fl, butbetwixt their Succefſours, as if the vaſlal ſhould deny a perſon to be 
his Superiours Heir in that Superiorityzthrough any doubtfulneſs ofhis being 
lawful Heir , or of his being that Heir, to whom the Superiority is provided, 
as being to Heirs-mail or of Tailzie: But much more when the Superiour is 
fingular Succeſſor to the firſt Superiour ; in all which there be frequent and 
probable grounds of doubt and miſtake. 


Secondly, The ſame ground of doubt may be when the queſtion is about 
ſome part ofthe Fee, and this much more, that there may be many grounds 
of doubt , whether that whichis in queſtion be a part of the Fee or not, as 
when the Fiar hath ſeveral Contermmous Tenements, holden of divers Supe- 
nours , if heaftrm any parcel notro be a part and pertinent holden of the Su- 
periour acclaiming, but of theother 3 in that caſe he vaſſals not acknowledg- 
ing the Superiour , will not be accounted Diſclamation z and therefore, 
though ordinarly it be held, that a Saperiour purſuing his vaſſal for any Du- 
ty or Caſuality needs not inſtru that hets Superiour, or that the Defender is 
his vaſlal, but that it proves it ſelf, unleſs he Diſclaim, as was found, Hope 
Superiour , viſcount ot Stormont contra Andrew Grant : Yet that muſt be un- 
derſtood, when the caſe is clear, and when he is direFly Diſclaimed, he may 
chooſe etther to make uſe of the Diſclamation, or inſtruRhis Title and ſo pro- 
ceed, Harch 26. 1628. John Stnart contra Laird of Wedderburn. 


The main queſtion is , whether Diſclamation can be otherways then judi- 
cially 5 - raig anſwers the caſe, as to extrajudicial words, that theſe are not oy- 
dinarly noticed in muſt caſes, as extrajudicial C _ ,and the like,but as to ex- 
trajudicial deeds of theV/aſfalas if heſhould take1 entfrom any other then his 
Superiour, it would be as real Diſclamation as any verbal one judicially could 
| be, butunder the ſame Limitation, if it were doneof knowledge and of con- 
tempt ofthe —_ z and therefore, in a dubious and contraverſe right, or 
n any caſe, if the right were taken with proviſion of double Infeftment, and 
thereby the granter not accepted fimply,as Superiour, but only in the interine 
it would not infer Diſclamation. 


30. Purpreſture or Purpryfion is the vaſſals going without his bounds, and 
incroaching upon the Property of his Superiour ; forpurpryſes ſignifie the pre- 
cins and Marches, the ground of it*is from the fidelity and gratitudethe va(- 
ſal oweth tothe Superiour; and therefore, ſhould not invade his Inheritance; 
but this is not extended to incroachment upon the Superiours Commonty, as 
Craig relateth theopinion of the Lawers in his time, ina purpryſion moved by ' 
the Conſtable of Dundee againſt the Town of Innerkeithing. But where the ' 
Superiour hath the right of Property , burdened and barred with a right 
of common Paſturage , acquired by the vaſlal by conſent or preſcription, 
which though it warreth the effe& ofthe Superiours Property, fo that he can- 
not Till or Manure the ſame in prejudice of the Paſturagez yet he remains = 
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rect Proprietar 3 and if Coal were fonnd in that ground, it would be 
his alone: In which caſe, ifthe vaſfal ſhould rive out and labour that ground 
Whereof he got common Paſturage,it would be purprysion, as isclear inthe 
Cale of the common Moores , diſponed ro none by the King in Property ; 
and therefore, belonging yet to His Majeity an Property , the riving 
out , or appropriating whereof, 1s declared purprysion , Parliament 1600, 
CaP. 5. 

Purpreſture muſtalſo be a known and manifeſt incroachment, as it a vaſſ4 
ſhould exclude a Superiour froma whole diſtin Tenement 3 but when he is 
about Marches it is not ſuſtained, unleſs they be clearly manifeſt by March 
Stones ; Or that there hath been an antecedent Cognition of the Marches ; 
and therefore, the a&ion is either turned intoaCognition, or at lealt before an- 
{wer , a Commillion is granted to cognolce, 


Purpreſture is thotight to be incurred by mcroachment upon the High-ways - 
and publick Rivers, as belonging tothe King ; but it could be inferred againſt 
no other then his Vaſlal, and it being ſo ordinary by courle of time, tochange 
the High-ways , or rather for the High-ways to change, when there becomes 
any impoſſiblenefs therein: There are other Statutes appointed for ſecuring 
thereof upon far Jeſs certification then Purpreſture, fo that I conceive could 
hardly be inferred upon that ground. 


Purpreſture was only competent to be cognolced by Barons, comprehend- 
ing Superiour Dignitics, but by none of their Vaſlals or Sub-vaſſals, Par. 1 477, 
cap. 79. But now it. belongs only to the JuruſdiQion of the Lords of Seflion, as 
alt othes Recognitions do. 


31.Craig hath largely&learnedlyTrcated of the teudalDelinquencies: adducing 
the Feudal Cuſtomes of the neighbouring Nations, and the Opinions of many 
learned Feudiſts thereupon, both generally and particularly, enumerating the 
maſt qrdipary Delinquences, for which they hold Vaſlals to loſe their Fees; 
He doth alfo give his own opinion , how far theſe or the like would be fu- 
ſtained with us, but adduceth little what had been faſtained. 'But this mych 
in. general, that mitiores pers nobis ſemper placuere ; And in Concluſion, 1. 2; 
Diegeſ. 6. he makes Superiours loſe their Superiority , and the fame to befal 
to their Vaſſals, for the fame Delinquencies, for which the Vaſlals loſe their 
Fee, to their Superiours , except what concerns the honour and reverence 
due by Vaſlals to their Superiours 5 whigh' therefore will not confilt with 
attributing the Feudal Delinquenciesto ingratcude, which can hardly beun- 
derſtood to giveriſe to the Superiourslofing his Superiority 3 and therefore, 
it muſt be from that mutual friendſhip and fidelity betwixt the Superiour 
and Vaſial, ariſtng from the Feudal Contrat , fince his time there hath ſcarce 
any thing been obſerved in relation to Recognition, or ammithon of Infeit- 
ments upon Feudal Delinquencies, except what concerns alienation of proper 
Fees, or Ward-holdings, without the Superiours conſent, or what may con- 
cern Recognition , as 1t is implyed in forefaulture, fo that weare yet much 
left to infer the Feudal Delinguencies, reſolutive of Infeftments from the na- 
ture of theſe Rights, 


Though Craig, hath not gone near the length of Forraign Feuditts, in 
aingthe ſpecialities reſolving Fees; yet if we (ſhould go bus length , there 
would be found few unquarrellable Rights of Superiority, or Property - the 

| . King- 
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Kingdom , but which might in a conſiderable nes ove ground enough to 


extinguiſh the Right, either of the Superiour or Vaſſal : Atid ſince no ſuch 
thing bath been moved upon either part , the general acquie{cehce of the Na- 
tion muſt make theſe Delmquencies reſolutive of Infeftments, muchnarrower 
and much more upon the Vaſjals part then the Supertours, for 6ar Cuſtom 
hath never given the Vaſſalthe right of Superiority upon the Delinquencies of 
the Superiour, 


All Fees, yea and Liferents by Infeftments, do neceſſarly imply anackriow- 
ledgement of the Superiour , and fidelity to him, and thence only, and not 
from gratitude ought the Cauſes of diſolving Fees be deduced , for though 
pure Donations are diſolved by attrocious ingratitude , yet the moſt proper 
Fees were never pure Donations, but were from innominate Contrafts , Do 
xt facias , and the ſervices due thereby, were not by way ofgratitude, but 


. by way offpecial Contra : And there is moſt of pure Donation inthe moſt 


improper Fees, ſuch asBlenſh and Mortification which are almoſt allodial; and 
yet the feweſt reſolutive Delinquencies are in theſe, and Feu-terms were at 
firſt granted for cultivating Barren Grounds, and paying a Feu-duty, or Ca- 
non out of them, and where they have a conſiderable Rent, they are tar from 
being purely gratuitous , and are rather perpetual Locations. And in moſt 
Fees of all kinds , there are not only Caſualities and Profites 3 but 
they are ordinarly granted by way of fale for a competent price 3 and 
therefore , the Delinquencies reſolving them , ſhould neither be extend- 
ed nor eſteemed equal , but ſhould be much more ſuſtained in proper Fees, 
or Ward-holdings ,. umporting perſonal or military Service, then mumproper 
Fees, | 


Yet all Infeftments being in the Terms and Tenor of Fees, they muſt have a 
reddends and acknowledgement of the Superior and fidelity too, not_only as 
obliegements , but as reſolutive conditions implyed theremz and therefore, 
will] and open diſowning the Superiour by Diſclamation, or Infidelity, in 
a—_ of Truſt , ſhould the nature of the Feudal Contra reſolve the 

E. 


32, Though breach of Truſt be a general Term , the extent whereofisnot 
determined; yet certainly it muſt —_— the Vaſlals being Aﬀor or Acceflory 
n conſpyring” or taking away the life of the Superiour , or mutilating or 
wounding him , orin taking away his Right of Superiorny : Under which 
acceflion way be juſtly comprehended, the not revealing to him of theſe ha- 
zards 5 but this would notreach to the revealing of any loſs or detriment the 
_ might have in his other Eſtate, or the concurring or aQing againſt 

im therein. 


It may alſo be extended to c—_— or AQing, or not Revealing theſe 
things which might infer upon the Supentour, Infamy , equiparat to death or 
wounds , but it ſcems not to import a duty in the Vaſsal to grveConncil tohis 
Superionr; or not to reveal his ſecrets z neither inferring Life, Limb, nor 
Fame 3 for though theſe be ARts of Gratitude and Friendſhip , yet they are 
not implyed e Fidelity of all Vaſzals, but only fuch asowe Militar and 
perſonal ſervice : I ſhall not determine how far breach of Truſt in impro- 
per Fees , could extend to the Wife , Children, and Family of the Supe- 


riour. 
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But proper and Military Fees by Ward-holding, do not only import Fide: 
lity. , but Aſhſtance and Council to the Superiour , by which the Vaſsal can 
be acceſsory to no attrocious Deed again(t the Life and Blood of the Superiz 
our, but againſt any Infamy may b<tal bim , or any great detriment in his 
Eſtate , and ſo will reach to Deeds of hurt or diſgrace to his Wife or Chil- 
dren by Adultery, Fornication , or attrocious Violence upon their perſons, 
or attempts thereunto 3 and may alſo extend to the revealing of the: Superi- 
ours ſecrets , ornot Defending him againſt his Enemies or ſuch as attack him, 
or deſerting of him in that caſes and in caſe of a neceſsary flight , by over- 
pouring, in not crying for help and relief; and in lawful War, in not concur- 
ring with him, or delerting him, while with any probability of prevailing, 
he ſtood in fight , if the Vaſsal were then near him , but it will not import 
his concourſe, active 1n private quarrels by force of Arms , which are not 
warrantable. 


' 33. In all caſes the ignorance of the Vaſsal not being affected, orhis weak- 
neſs will excuſe theſe Delinquencies, and whatever he aQeth in ſelf-defence,or 
upon provocation of the attrocious injury oftheSuperiour, orby publick Au- 
thority , or 1n the ſervice of his Prince, or anterior Superiour in Ward- 
holding: Or unleſs the attrocious Deeds be palt from by the Superiour, by 
owning his Valsal after the knowledge thereof, or by a conſiderable times 
forbearance to quarrel the ſame, eſpecially when in the mean time, either the 
Superiouror Vaſsal dies; for though death oblirerats Crimes as tothe puniſh- 
mentz yet the righ ariſing to the Supertourin the Fee, fromthe Delinquence, 
as a reſolvtive condition 1s not-excluded by the Vaſzals Death, if the Supert- 
out were ignorant of the Fa, or notin capacity to vindicattheſame through 
publick Calamity, or his Pupilarity or abſence ; but by the mutual friendſhip 
and ſtri& Umon betwixt Superiour and Vaſsal, ſmall evidences will import 
the _ by former Delinquencies, eſpecially when not queſtioned, during 
the life of both partics. 


"There are multitudes of ſpecialitiespropoſed by Craig, as Delinquencies re 
ſolving Fees, not only 1n relation to the Superiour, his Perſon and Family z 
but alſo of invading his Houſe, befieging the ſame, or en n_—_ by force, or 


invading his Property, which is the ground of Purpryfion, acknowledged by 
our Cultom 3 or by denying or refuſing to {ſhow the Superiour the Marches 
of the Fee, or denying any part of it tobe holden of him, or not ſhowing 
him his Holding and Inveſtiture, being ſolemnly called to that purpoſe (which 
take no place with us 3 for our ordinary cuſtom fot Supertours as well as 
others, is to purſue Improbations of their Vaſzals Rights wherein the Certi- 
fications is not the loſs of the Fee, but the preſumprive falſity of the Writes) 
or the denying todo juſtice to Superiours 3 but alſo in relation to the Fee, 
if he waſte or deteriorat it - Yea , in relation to the Vaſsals own Perſon, 
as if he fall in Inceſt , or if he kill his Brother, or commit any Paracide, 
or if he contra friendſhip with the Enemies of his Superiour : And gene- 
rally , whatever may make him unfit or unworthy to attend his Superiou, or 
to be in-his Court, but noneof theſe are implyed in the Fidelity of any 
Vaſsal. 


There be ſpecial grounds of reſolution or extin&ion of Fees by the partieu- 
{ar Nature or Tenorthereof, as Feues become extin&, ob 207 ſoluturm canonem, 
and other Fees areextin& by reſolutive Clauſes, as to both which we have ſpo- 
ken, Title 13. $. 

Craig 
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Craig doth hold , that by the delinquence of Vaſlals, Conqueſt, or feuds 
nova, become extmct and return to the Supeciour 3 but Heretage , or feuda 
vetera, do but become extinct as to the delinquent Vaſlals and his Deſcendents 
but is nos returned to the Superiour , but divolved to the next Collateral of 
the delinquent Vaſlal deſcending from the firſt Vaſlal , who would have ſuc- 
ceeded if the delinquent Vaſsal had died without ifzue, and who muſt enter 
Heir to the delinquent Vaſsals predeceſsor ; but in this the intereſt of the 
Superiour is too far reſtrifted 3 for we have no cuſtom nor tenor to enter any 
perſon heir toa DefunR, while a nearer heir is exiſtent, whatſoever his delin- 
quence be, except Paricide. 


He doth alſo move this queſtion, That if the Vaſſal have committed a Feu- 
dal deli againſt the Superiour, and a publick crime inferring forefaulture, 
whether the Fee would tall to the King , or to the Superiour, or if the 
firſt ſentence of forefaulture or recognition would prevail : but does not 
determine it. Yet the firſt delinquence,ſufficient to extinguiſh the Fee, if in- 
liſted in,muſt give the preference; for the ſentence of "= wank Or recog- 
nition is but declaratory, and hath effeR, not from the ſentence, but from the 
deed inferring it. 


There is no difference, whether the delinquence inferring recognition, was 
before the Vaſſal was aCtually entered or after; but it is more queſtionable, 
whether recognition would be incurred by the deeds of the appearand Heir 
jn his predeceſſors life ; which could have no effect as to Collaterals, who 
are not alioqui ſucceſſuri, ſeing = may be excluded by a deſcendent, which in 
men is alwayes in hope: And it the heir apparent die before his predeceſlor, 
«can have no effe& to exclude either his Collaterals or Deſcendents ; and it 
s more probable, that though the heir apparent ſhould ſurvive, he would not 
be excluded, ſcing feudal delinquences are now fo little extended. 


34- It hath been much and long debated, and is not yet decided, whether 
Recognition can be incurred for any attrocious deeds done by ſub-vaſlals, 
whereby the Superiour might claim the right of the ſub-vaſlals Fee to fall to 
him by Recognition 3 Or, Whether Recognition can only be incurred by 
the deeds of the immediat Vaſſal. The caſe in queſtion was, where a fub- 
vaſſal roſe in rebellion againſt theKing, whereby his Fee, as all his other Rights, 
were confiſcate tothe King by forefaukture, which could but confiſcate them as 
they were in his perſon, with the burden of all real Rights of Liferent, Annual- 
rent, or other ſubaltern Infeftments of the forefaulted perſon: But if the fore- 
Eaulture of the ſub-vaſlal did alſo comprehend Recognition, the ſub-vaſſalsFee 
would-fall to the King and beleng to his Danatar, without any real Right or 
Burden contraced by the farefaulted perſon,cxcept fuch as were confirmed by 
the King, either by a ſpecial Coatirmation, or by that general conſent of the 
King,inviting all his SubjeRs to ſet their Ward-lands feu, by the Att of Par- 
liament, 1457. cap. 72. which would preſerve ſuch Feus, being conſtitute be- 
fore the Aﬀtof Par. 1633. reſcinding that Att as to the Vaſlals of the King and 
Prince,as was found, Feb. 12. 1674. Marqueſs of Huntley contra Gordonn of 
Cairnburrows November 16. 1681. Campbel of Silvercraigs contra Laird of 
Auchinbreck and the Earl of Argyle. And therefore, if Recognition were im- 
plyed in forefaulture, in that caſe it behoved to infer a general rule, that Re- 
cognition might be incurred by all attrocious deeds againſt gratitude and f1- 
delity, omitted not only by the immediat Vaſſal, but by all ſubaltern Vaſſals, 
and would notonly be competent tothe King,upon deedsof treaſon committed 
5 RK again(t 
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againſt him by hisſub-vaſſals, but by all deeds of attrocity done againſt ang. 
ther Superiour by his ſub-vaſlals 3 as if his ſfub-vaſſal ſhould kill , wound of 
betray his Superiour. So that the queſtion behoved to return, whether there 
were any feudal Contrat or Obligation of fidelity berwixt the Superiour 
and his Sub-vaſlals; for if that were, then Yaſlals might fall in Recognition 
by ſach deeds,not only againſt their immediat Superiours, but againſt all their 
.mediat Superiours, though "ever ſo many. For, though the caſe in queſtion 
be moſt odious and unfavourable , being rebellion 3 yet 1t hath its pro- 
per puniſhment introduced by Law and Statute,whereby the rebel loſeth Life, 
Land and Goods.to the King, to whom all his SubjeRs owes fidelity, as Sub- 
jets,though all do not owe the feudal Fidelity as Vaſlals; yet, if Recogni- 
tion take place as to the King, it muſt likewiſe fall to all other Superiours, 
whatever way the Land be held, Ward, Feu, Blenſh or Mortification, it they 
have not a confirmation or conſent of the Superiour, anterior to the deeds in- 
ferring Recognition. We ſhall not therefore anticipat the publick determi- 
nation of the queſtion ; if cuſtom hath determined it, what will take place ? 
for all feudal Rights are local, but there hath not yer appeared any caſe, by 
which a Donatar by his Gift and Preſentation , being infeft in the Fee of the 
Kings ſub-vyaſlal , forefault has excluded theſe who had real Rights fromthe 
forefaulted perſon before the treaſonable fa&t,though much hath been diſputed 
upon the AR of Par. 9. cap. 2: concerning the quinquenmial poſſeſſion of 
forfaulted perſons, eſpecially from the laſt clauſe thereof , bearing, that no 
perſon preſented by the King to feu Lands forefaulted, nor any Vaſlal of any 
Feuer forefaulted , ſhall be compelled to produce their Acquittances of their 
Feu-mail, or Annualrents of their forefaulted Lands of any year preceeding 
the forefaulture; which doth clearly acknowledge , that when the Feuers 
right is forefaulted , his Sub-vaſſals right is not forefauted , yet it was al- 
ledged,that would not end the controverſie by the At 72. Par. 1457. becauſe 
theſe rights of the Sub-vaſſals of the forefaulted Fener, might have been 
confirmeg by the King , ſpecially or generally by the forelaid AQ, 1457. 
But the general Confirmation from that Aﬀ can have no efte&, becauſe the 
the ſfub-vaſlals whoſe Rights are preſerved by the At, are not Feues grant- 
ed by Ward-holders , but are fubaltern Infeftments granted by forefault- 
ed Feuers. And without queſtion ,' the King hath given no conſent to any 
to grant Feues,but to Ward-holders only 3, for, though the Law hinders them 
to grant ſub-feues or Annualrents, yet there being noconſent or confirmation 
by theKingthereto. Therefore, if the King his immediat Vaſſal be forefaulted, 
all the ancient Feues granted by him of the Lands holden Ward, will ſtand 
valid,as being conſented to by the King by the forefaid Statute: Bur the Feuc 
granted by himof Lands holden Blenſh or Feu, will fall in conſequence with 
his own Fen or Blenſh,and cannot defend againſt forefaulture, more then An- 
nualrents or lucrative Tacks granted by him, which Law doth allow, and yet 
fall with his right;unleſs conſented to,or confirmed by the Superiour. 
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Roman Law, that org 1a did conſtitute Property, and thetefore is defined 


agree 3 for, #ſ#-capere eſt capere ex uſu ant poſſeſſione, to take or acquire by uſe 
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or pokeſſion ; But cvery poſseſſion was not ſufficient, unleſs it were a polgeſ- 
fion as Proprietar , or for the poſseſsors-own uſe only : So detention of any 


thing in the name, and for the ule of another, and for the poſleſior only m 
ſecurity , as a Pledge or Wodlſet, cannot Conſtitute property. 


3. As to the time appointed for U'ucapion , Moveables were acquired 
by continual poſicfſion for one year, 4. 10. ff. de nſucapion, Inſt. cod in 
principio. AndImmoveables being in Italy by the ſpace of two years : Other 
Immoveables by the ſpace of ten years,again(t theſe in the fame Province; and 
twenty. years againſt theſe out of the ſame Province, auth. male fidei , C. de 


preſcript. longi temporis. 


From which common Rule, ſome caſes of greateſt moment were excepted; As 
firſt, publick Rights belonging to Emperors and Kings,which (asall doagree, ) 
cannot be acquired by Uſucapion or Preſcriptzonin lels then thirty or tourty 
years, and many think by no leſs then an hundred years , or immemorial 
polic{s10n. 


Secondly , Things belonging to Cities , which in ſome caſes could not be 
preſcrived without an hundred years polseſsion , at leaſt without thirty or 
fourty years. 


Thirdly, Things belonging to the Church , againſt whichno other can ac- 
ire by Preſcription in leſs then fourty yearsz and againſt the Church of 
ome by ſpecial priviledge, by theſpaceofan hundred years only. 


The recent Roman Law bath taken off all differences betwixt Uſacapion 
and Preſcription, 17t. de uſucap. tranſ. whereby in either caſe Property is ac- 
quired : Yetinthe ordinary acceptation, Preſcription which is ſhort in Move- 
ables, is commonly called Uſucapion ; but we make only uſe of the name of 
Preſcription for both. 


4. Preſcription or Uſucapion amongſt the Rowans, required three 


continuation of Poſseſs1on uninterrupted, bone fides, and a Title, — 
kind of Poſseſsion, and time before-mentioned, 


As to the firſt , preſcription is unqueſtionably interrupted by real inter- 
ruption or diſcontinuation of Poſſeſſion ; it is aVfo interrupted by civil Poſſeſ- 
ion by Liriſconteſtation, Proceſs, ec. 


5. Asto the bona fides , or innocent Poſleſsion required in Fookagets ION, it 
& commonly agreed , that it is requiſte at the beginning ofthe Poſleſsion in 
ſhorter preſcriptions, bur that it is preſumed in the longeſt preſcription. The 
Civil and Canon Law differ in this, that the Civil Law requireth only bona 
fidem at the beginning, ſothat ifany perſon acquire any thing from him whom 
he belicveth to be the owner thereof; and ſo believing beginneth to poſlek, 
though thereafter heunderſtand that his Author was not the true owner, yet 
prelcription doth proceed: But by the Canon Law it proceeds not:But if at 
anytime before preſcription ended, heknoweth the thing belonged to another, 
preſcription is impeded : Yea, though preſcription were ended, ifthe right 
of another appear. Moſt of the Canoniſts hold, that in fors conſcientie , the 
polscfsor 1s oblieged to reſtore , unleſs the knowledge and farbearance of 
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the owner , do infer or preſume a Derclition of the thing or conſent, 
which takes no place in the calc of ignorance, or error of the owner. 


6. In either caſe it is contraverted, wiether he who doubteth of his or his 
Authors right be bone fidei , or male fidei poſselsor. 


The common ground in which all agree, is that the poſselsors Credulity 
and Belief of his own and his Authors Right makes boram fidem , and his 
knowledge of the Right of another malam , which ſeemeth to infer , that 
he who doubteth , muſt be in wala fide , becauſe he belteveth not his Au- 
thour to have had Right , doubt and bclicf being contraries: And upon 
the other part, he who only doubteth, cannot be ſaid to know the right of 
anothes. 


The moſt rational Conciliation 1s by this Diſtinction , that doubting bein 
like the dubious Ballance, when it enclineth more to the beliet of the poliel 
ſors, and Authors Right, then of the right of the other. The Denomination 
and effe& is taken from the ſtronger, and he is faid to believe his own Right, 
and can no ways be faid to believe the Right of another , whoſe doubtful 
opinion doth rather incline to his own Right then the others z and contra- 
riwiſe , when his opinion enclineth more to belicve the Authours Right then 
his own. . 


7. Thefethings being hidden Ads ofthe Minde, itis very difficult to know 
who 1s 1n bona fide or mala fide ; but bona fides 1s preſumed , unleſs a contra- 
ry probation, or vehiment preſumption be tormala fides , of which Menochi- 
as, lib. 2.de arbitrar. Fud.quaſt. caſ.225. relateth many, whereof theſe are chich, 
Firſt, He who poſlefſeth without a Title is ever preſumed wale fide poſleſ- 
ſeſſor. Secondly, Common fame in the Neighbourhood , that the thing ac- 
quired belongs to another. - Thirdly, It it be intimate or declared to the Ac- 
quirer , before he acquired that it wasanothers. Fourthly , The extrajudi- 
cial confeſſion of the Acquirer, or of witneſles that the thing belonged to ano- 
ther. Fifthly, If the Acquiſition benot with obſervation ctthe ordinary $0- 
lemnities. 3ixthly, Ifthe Acquiſition be from a Procurator, andthe Acquirer 
did notſce his Warrand , albeit he had one. Seventhly , If the Acquikiti- 
on be from a prodigal perſon. Eighthly , If the Acquirer take unaccu- 
ſtomed wayes of Security. And laſt , By whatſoever the Acquirer is ob- 
lieged to know by Law, ſcire&$ ſcire debere equiparantur in jure, 


8. Asto the Title requiſite in preſcription , thereby is not meaned a ſuf 
ficient valide Title, which needed not the help of preſcription , but a colour- 
able Titles ſufficient , asthat which is acquired by Emprtion; the Emption1s 
Title enough for preſcription, though theſeller had no Right, or that which 
deſcendeth from any other by Succetſion, Legacy, Donation, &c. And ge- 
nerally , whatſoever way Property uſeth to paſs , is ſufficient for preſcription, 
though it be not ſufficient alone to Conſtitute the Property , to which there 
1s requiſite the Authors Right, and the tranſmiſſion thereof; butto prelcrip- 
tion, the manner of tranſmiſ$ion is enough for bore fides, and continuation 
poſseſsion ſupplieth the reſt. 


9: Preſcription although it be by poſitive Law , founded upon Uerility 
more then upon Equity, the introduction whereof, the Romans aſcribedt0 


to themſelves , yet hath it been fince received by moſt Nations: but notſoas 
| to 
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tobe counted amongſt the Laws of Nations, becauſe it js not the ſame, but 
different in diverſe Nations , as to the matter , manner and time of it 3; and 
therefore, Nations under no common Authority , do not preſcrive properly 
againſt each other , albeit by long patience and no contradiction, their con- 
ſent may be inferred, even by the Law of Nations. 


The grounds and reaſons of preſcription, are firſt, publick utility, Ne do- 
winia rerum ſint incerta, nevelites ſint perpetue : And alſo becauſe the Law ac- 
counteth it as a Derelicon of the owners Right, it he own it not, neither 
purſue it within ſuch a time. In the Civil Law though preſcription reach- 
eth all kinds of things , Moveable and Immoveable , yet with theſe Excep- 
cions. 

10. Firſt, Theſe things that are not in Commerce, asthey are not capable 
of expreſs alicnation , ſo neither of preſeripti »n, 


Secondly, Things ſtollen , whereunto for utilities ſake to repreſs that fre- 
quent Vice, the Law hath ſfated an inherent and real Viticfity , that paſſeth 
with the thing Stollen to all ſingular Succetſors ; and therefore, though ſuch 
things be acquired by a juſt Title, though tor a Cauſe onerous, and an equi- 
yalent price , and by continuation of Poſſelsion bona fide ; yet preſcription 
taketh no effe& becauſe of the inherent Vitiolity. Thelike is to be under- 
ſtood of Rapine or violent Poſlefsion : Yet the Fruits and Profites of ſuch 
things belong to the bore fidei poſſelior , rather by that Right that followeth 
poſieſſion, bone fider: (Of which formerly in theTitle,real Rights, ) then by pre- 
ſcription. 

Thirdly , It runneth not againſt Pupils by the Civil Law , though ſome 
think that itis not tobe underſtood of their Moveables ; yetit runneth againſt 
other Minors, but they may be reſtored if they purſue for Reſtitution, in the 
time and manner preſcribed in Law. 


11. To comenow cloſs to our Law concerning Preſcription, our common 
Ruleof Preſcription is by the courſe of fourty years, both in Moveables and 
Immoveahles , Obligations, ations, Acts, Decreets, and generally all Rights 
as well againſt theſe abſent as preſent, we have not theſe differences, which we 
have ſhown were in the Civil Law ; and becauſe our Preſcription isſo long, 
there is little queſtion with us, debone fide. But there muſt be continual pol- 
_ free from interruption, and in Landsand other Fees a Title, of which 

reafter. 

12. By our ancient Cuſtom, there wasno place for Preſcription inany cafe 
which hath been Corre&ed by our Statutes , both as to long and ſhort Pre- 
ſcription. Firſt,asto perſonal Rights,nPar. 1469. cap. 28.8par. 1474-c.54.it is 
Statute, that as to all obligations rhat ſhould be purſued thereafter , and that 
were not thendepending in Law , before the making of that A& 3 that if the 
Creditor did not follow or purſuethe Obligation within the ſpace of four- 
ty years, and take document thereupon, the ſame ſhall bepreſcrived and of 
no avail - Which Statute, though itmention only Obligations , ( that is to 
ſay, ſimple Obligations ) was alſoextended toothers, as Contracts of Mar- 
riage , whereupon no Marriage followed , as may be inferred , argumenta 
a contrario ,. from the Deciſion , February 26+ 1622. Sir George Hamil- 
toun contra Lord Sinclar : And afterward it hath been ordinarly extended 
even to ContraQs of Marriage , wherepon Marriage followed; November 27, 
1630. Lauder contra Colmils. December 23. 1630. Ogilbie contra Lord Og1l- 
bie. It was alſo extended to Teſtaments, June 19. 1627. Landie contra 
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Laird of Balgourr. And was alſo extended to purſuites, for Tutor Counts, 
Hope Preſcription, 


It was alſo extended to all Decreets, though 7 foro contradiForio , and this 
ordained to ſtand as a conſtant Prattick, July 26. 1637. Laird of Lawers con- 


irs Dumbar. 


13. Preſcription of fourty yeays was found ſufficient toConſtitute the Right 
to a Bell in a Kirk-ſteeple againſt another Kirk, purſuing therefore , with- 
out inſtruQing a Title whereby they had the Bell, which is not neceſlary to 
be inſtructed , but is preſumed from Poſleflion in Moveables , December 7, 
1633. Miniſter and Scffion of Aberchirdo contra Parochioners and Kirk of 


Chanrie, 


14. Preſcription being odious, the fourty years are accounted, de momey- 
to in momentum: $0 that it is not the running , but the complcating of the 
fourty years that makes Preſcription 3 and therefore , a Write blank in the 
Moneth and Day, exprefling the year was reckoned from the laſt of Decem. 
ber that yearz and becauſe there was three quarters wanting of fourty years 
before infiſtiag upon the purſuite, thereupon 1t was ſuſtained, asnot preſcrib- 
ed, Sep. 23. 1630. Ogilbie contra Lord Ogilbie. But in regard of the length 
of this Preſcription , it is accounted ex tempore continuo , & non atili, and ſo 
no abatement for the time of troubles, or ſurceaſe of Juſtice, even in the caſe 
of Mortification to Bead-men, Jane 30. 1571. Bead-men of Magdalen Chapel 
contra Gavin Dryſdale. 


After this Statute* there was no Preſcription of Heretable and real Rights; 
and therefore, notof a Decreect of Poinding the ground, Hope Preſcription, 
Sir George Currier contra Laird of Louriſtoxn. Only it was declared that no 
perſon ſhould be compelled to produce Procuratorzies or Inſtruments of Re- 
ſignation , Precepts of clare- conſtat , or other precepts of Seafine of Lands 
or Annualrents , whereof the Heretors und their Authors , or Liferenters, 
having Liferents reſerved in their Infeftments, were in Poſſefſion fourty years 
tozcther, their Charters making mention of the Precepts, the wanting where- 
of ſhall make no ReduCtion, the Chartersand Seafine being extant, Par. 1594. 


cap. 214. 


15. But Preſcription of fourty years is introduced of all Heretable and other 
Rights, Par.1617.cap.12- where the Heretors their Predeceſſors and Authors, 
pollefied Lands, Annualrentor other Heritage by themſelves, their Tennents 
or others having theirRights ( as by Liferenters ) for the ſpace of fourty years 
together, following the dates of their Infeftments without lawful Interrupti- 
on,that ſuch ſhall not be troubled,purſued,or unquieted byHisMajeſty and other 
Superiours & Authors, their Heirs and Succeſſors, uponany ground whatſomever 
except upon falſhood , providing ſuch Herctors ſhew a Charter to them or 
their Authors , preceeding the faids fourty years poſſefſion , with the Inſtru- 
ment of Seasine following thereupon : Or otherways, Inſtruments of Seaſine 
one ormoe, continued and ſtanding together for the taid ſpace of fourty years, 
either proceeding upon retours, or precepts of clure conſtat 3 where, by {tand- 
ing together, itis not meaned unreduced, but that either the Vaſſal lived and 
brooked by one Seafine fourty years: Or if he died, that the Sealine wasre- 
newed to his Heirs; and fo continued not only the Poſlefsion, but the Sealine 


fourty years: In whichthe continuation of Seaſines cannot bc reckoned, £ 
'e 
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diein diem ; becauſc there muſtneceflarly be an Interval betwixt the death vf 
theperlon firſt ceaſed, and the fervice of the Heir to whom the Law gives an- 
nm deliberandi , to conſider whether the Heretage will be beneficial or hurt- 
ful, and accordingly whether he will enter or not, February 15. 1671. 
Earl of Areile contra Lord of Mcnanghtoun. And allo all ations upon Here- 
table Bonds, Reverhons, Contrads , or others whatſomever, Except Reverli- 
ons incorporat within the body of Intettments, uſed by the Heretors fortheir 
Title, or Regiſtrat inthe Regiſter of Revertions: Which general Clauſe was 
found to extend to Actions ot ReduQion of Retours, though if no other Heir 
had been retoured , the right of Blood preſcrives not, but any perſon may 
enter Heir to his Pats who died hundreds of years before; yet if any 
other were <ntered , he cannot after fourty years quarrel or reduce the fame 
by the general At of Preſcription, though the retour was anterior to the ſpe+ 
cial A& of Preſcription of Retours, Par. 1617.cap. 13. whereby Retours there- 
after are irreducible if not quarrelled within twenty years , November 28. 
1665. younger contra Johnſtouns. In the former Statute it is de- 
clared , that Aﬀions ot: Warrandice thall not preſcrive from the date of the 
Bond, or Infeftment whereupon Warrandice is ſought, but only from thedate 
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16. But this Preſcription is not to be exrended againſt Superiouts, upon 
their Vaſlals Poſſeſsion fourty years , though no Feu, Blenſh, or other 
or Caſuality be demanded by the Superiour, becauſe the Vaſlals Right acknow- 
ledgeth the Superiours Right, and his poſſeſsion is alſo the Supertours poſleſ-” 
fion : Yet all Duties and Caſualines thereupon, not purſued within tourry * 
years , preſcrive- without prejudice to theſe due within fourty years of the 
purſuir, December 15. 1538. Sir William Stuart of Gairntullie contra Commisfar 
of St, Andrews. 


17. Which holdeth in Tack-duties , which preſcrive as to the years pre 
ceeding tourty, before the purſute, but no other, March xo. 1627. betwixt 
two Glaſgow Men, Spotj: Preſcription, Stuart contra Fleeming. © Yet Preſcrip« 
tion by poſſeising fourty years, as part and pertinent by an Infeftment was not 
Elided ; becauſe, beforetheſe fourty years the Poſleflors Author had a Tack of 
the Lands in queſtion Febreary, 20. 1675. Counteſs of Murray contra Mr. Ro-" 
bert Weyms, though inthiscaſe the Land inqueſtion was JR Tenementuns, 
by a diſtin& inteftment, but became part and pertinent by being ſo brooked 
fourty years. 


By this Statute, Preſcription of Heretable Rights, doth not only exclude 
other Infeftments in Property , but alſo Annualrents, Penſions, and all other ' 
_ 3 and fo an Heretor poſleſsing fourty years, was found free thereof, 
July 22. 1634. Margaret Forreſter contra Poſſellors of Bothkennel,where the Of- 
tice of Forreſterand Fees thereof were found preſcrived, | 


18. From this Preſcription there are excepted the Rightsof Pupils and Mi- 
nors, againſt whom the Preſcription runs, not during their Minority, fo that 
they need not ſeek Reſtitution, iz iztegrumr, as in the Civil Laws which ex- 
ception is particularly expreſt inthe foreſaid Statute, and isextended'to all other 
Preſcriptions of perſonal Rights or others, Spoz/” Preſcription, Duke of Lex- 
nx contre the Exccutors of Alexander Beatoun. But there is no exception of 
—_ mortified to piousules, as Bead-men, June 30. 1671, Bead-menof Maz- 
dillan-Chapel contra Gavin Dryſdale. 
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19. In neitherof the Statutes, introducing long preſcription by fourty years, 


1s there any mention or proviſion, concerning the manner of the entry in 
polleſhon , whether it was bona fide peaccable or lawful, but only that it have 


a Title, and be continued without interruption. 


20. The Tutlein heretable Rights, being ground-rights of Lands or Annual- 
rents,is very well diſtinguiſhed,by the laſt Statute, betwixt Conqueſt and He- 
retage 3 for, Heretage which hath deſcended by ſucceſſion, from a predecelſlor, 
is content with a more ſlenderTitle,v:s. Seafines without the WarrandsorAdmi- 
nicles, but only bearing, that they proceed upon Retoures ar Preceprs of Clare 
couſtat , providing that the poſleſtion hath been by vertue of theſe Seaſines; 
So that not only there muſt be poſleſſion for fourty years together, but Seaq- 
lines conſecutive, proper to the ſeveral poſſeſsors during that time £ But pur- 
chaſers muſt not only have for their Title,a Seafine preceeding the tourty vears 
preſcriptian,but if they found upon their proper right, they muſt alſo produce 
a Charter preceeding the fourty years. Andtherefore, though a purchaſer 
ſhould poſieſs fourty years, and ſhow his Seaſine anterior thereto yet would 
1t not be a Title for preſcription, unleſs he produce a Charter before that time, 
where, by Charter, muſt not be underſtood a ſolemn Charter as it is diſtin- 
guiſhed from a Diſpoſition or Precept,but as it comprehends theſe; for many 
valid Infeftmeuts have no Charter, but Seafine proceeds upon the Precept of 
Sealine contained in the Diſpoſition. And though a Precept of Seaſine were 
oply ſhown as the warrand of the Seafine, the ſame with fourty years poſleſ- 
ſign þy vertue thereof, would perfe& Preſcription : for the Seafines of them- 
ſelves, without Warrand or Adminicle, are but the aflertions of Nottars, and 
ngt probative z yet they are ſufficiently probative, not only by the immediat 
Warrand or Precept whereupon they proceed, but upon the mediat Warrand; 
as if a Seafine be produced with a Bond or Obliegement, to grant an Infeft- 
ment conform to that Seafine, vide Tit. 3. < 19, But purchaſers may well 
conjoin their own Title and their Authors; So that if he can ſhow in his Au- 
thors perſons, canſegutive Seaſines for fourty years, upon Retouresor Precepts 
of Clare conſis, and poſlefiion conform , it will be ſufficient : or if they can- 
not ſhow ſuch Seafines and: Polseſiion in their Authors for the whole fourty 
Years; yet , if they ſhow the accompliſhment of fourty years by their own 
Seafines and Warrands thereof, and paſteſſion conform , theſe may compleat 
the Preſcription. 


2I, This Statute doth not only ſecure Rights, and Lands, and Annualrents, 
by fourty years peaceable poſseſſion cx titulo,but alſo other heretable Rights, 
ſugh as Wadftsz for, Regiſtrat or incorporat Reverſions being expreſt as ex- 
ceptions, Wodfets muſt be comprehended in the Rule, and all Infeftments for 
Security or Relief, which do imply a Reverſion incorporat. It will allo ex- 
tend to Infeftments of Teinds ; for, though Teinds be ſeparatum Tenementam 
from the Stock , yet both are ground-rights or Infeftments of the Land; yea, 
Infeftments of Life-rent, if poſsefsed and unquarrelled for fourty years, ſhow- 
ing theirSeafine and the Warrand or Adminicle thereof, the ſame would make 
the Liferent-right irreducible, or might perfe& Preſcription, being joined to 
their Authors Rights ; yea, this Statute hath been extended to long Tacks of 
Lands, Teinds or others. : 

22. A right to Teinds may be preſcribed,as well as other Rights,by fourty 
years rollin 3 but a right to by-gone Teinds , being founded in publick 
Law, preſcribes not , except as to the by-gones before tourty years; and the 


poſleſſor cannot preſcribe an abſolute immunity and freedom from rr 
within 
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within the fourty years,and in time coming,ſcing all Lands in Scotland by Law 
are lyable in Teind,but fuch as never payed any being cum decizris incluſis, or 


belonging to the Cyftertien Order, Templers and Hoſpitallers, or Gleibs; 
February 7. 1666, Earl of Parmure contra Parochioners of 


23. ThisStatute is alſo extended untorights of Patronage, or Offices which 
are heretable rights, though they be not alwayes conſtitute or continued by 
Infeftment ; yet fourty years poſsefſion by the original right in the firſt acquir- 
er,or by the continuation in their fucceſsors, does eſtabliſh their rights againſt 
all quarrelling by Reduftion or Declarator. Yea; this Statute is extended to 
long Tacks, which (if cled with fourty years peaceable poſseſsion;cither in the 
Tackſivan or his Ailigneys, or their Heirs who need no ſervice ) cannot 
be quarrelled, but ſtand valid,not only for thefe fourty years, but for all ſub- 
ſequent years unexpired : As was found in a Tackof Teinds,though ſet with- 
out conlent of the Pawon,nd the Bolls liquidate to ten ſhilling, july 7. 2677. 
the Parſon of Preſtounhangh contra his Parochioners. 


24. It is alſo extended to Thirlage atid Multures,with any antecedent ad- 
minicle ; as by inrollment of Court , and generally to all (eryitudes, though 
there be no more antecedent Title, but part and pertinent of the dominant 
Tenement,either expreſt or implyed 3 as was found 1n the caſe of a paſturage 
and. ſheilling, albeit there was produced an old Tack, bearing, to be granted 
to the poſleſsor or his predeceſsor , November 27. 1677. Graunt of Ballin- 
dalloch, contra Graunt of Balvey. Whereupon it was alledged, that a Ten- 
nent poſleſſing by Tack from his Maſter, could not preſcrive againſt him,which 
was not reſpeted in this caſe, nor in that ofthe Counteſs of Mwrrey, contra Mr. 
Robert Weyms, Feb. 20. 1675. The like June 4. 1675. Colledge of Aberdeen 
contra Earl of Northesk. But all annual preſtations preceeding fourty years 
—_— though conſtantly payed for thirty nine years, every year being a 

eral obliegement, hou in one write, and preſcrives ſeverally , Jamas 

contra Laird of Strowarn. It holds alſo in An- 
nualrents, July 22. 1671. and Feb. 7. 1672. Blair of Balſeid contra Blair of 


'Denhead. But it cannot be extended to preſcrive againſt a Superiour, for not 


_ of the reddendo, becauſe a right of Property cannot confiſt without 
periority, unleſs there be a Right taken from another Superiour; 


25. Preſcription doth not only exclude the preference of other better 
Rights, which 1f infiſted upon within preſcription, would have been preferred 
25 anterior , and thereby the poſterior right 4 20 habente poteſtaters, But all 
ground of Reduction by the King, or other Superiours or Authors, is exclud- 
ed; So that the negle& of the Kings Officers cannot be obtruded by the 
AQ of Parliament, G_ that their neglects ſhall not prejudge the King, 
neither any nullity in the titles of preſcription, except it be in the eſsentials 
thereof: So, preſcription cannot ſuſtain a perpetual Tack without Iſh, which 
teſsential thereto 3 nor a Seafine without a Symbol, generally or particu- 
larly,or not given upon the ground of the Land. But all requiſites in Rights 
introduced by Cuſtom or Statute, and not eſsential thereto , are cut off by 
Preſcription. 


26. The main Exception or Reply againſt Preſcription, is Interruption, 
not only by the diſcontinuing the polseſston of the whole, but alſo of a part, 
which was found ſufficient to — the Preſcription as to the whole 3 as 
an Infeftment of Thirlage and po 


10n of Corns growing upon the Lands; 
5 T 2 was 
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was found ſufficient to exclude the preſcription of the Multures of izveda &- 
illata, June 29. 1635. Laird of Waniicun contra Howe of Foord. So like- 
wayes, payment of Annualrents within tourty years, interrupts preſcription of 
Bonds, avd that not only as to the party paying, but payment made by the 
principal Debitor was found to mterrupt preſcription as to the Cautioner, 
who never payed, nor was purſued during the ſpace of fourty years, Decen;- 
ber 18. 1657. Sir Thomas Nicolſon of Carnock, contra Laird of Philorth ; De- 
cember 18. 1667. Gairns contra Arthur. And an Annualrent conſtitute out 
of two Tenements, was found unpreſcrived as to both,by uplifting the Annual- 
rent out of either, though that the one was now fourty years in the hands of 
a fingular Succeſsor, June 22. 1671. Lord Balmirrano contra Hamiltoun of 

Little-preſtoun. 4 
Preſcription 1s — interrupted and excluded, by the dependence Gf 
any a&tion , whereupon the right might have becn taken away or 1mpeded, 
Hope, Patronage Laird of Glenurchie contra Alexander Campbel 5 Idem, Tacks 
and Tennents, Carnouſie contra Keith, even though there was only the fir{t 
Summons without continuation,or ſecond Summons, February 13. 1665. James 
Butter contra Gray; yea, though the purſuer paſt from the Summons pro loco 
& tempore, Hope, Removing, Sir Robert Douglas contra Lord Herreis; or by 
a T ransferrence, though reducible, becauſe not proceeding upon the right Title, 
ſeing the right Title was alſo in the purſuers perſon, July 26. 1637. Laud of 
Lawers contra Dumbar. The like though the purſute might have been ex- 
cluded for want of ſolemnity i» re antiqua , where the cuſtom was not 
clear, November 25. 1565. White contra Horn. Yea,an Annualrent was found 
interrupted by a poinding of the ground , though therein the Heretor was 
not called, Jane 15. 1666. Sir Robert Sinclair contra Laird of Howſtourr, | 

Preſcription was alſo found validly interrupted, by a Charge of Horning 
upon the Bond in queſtion , albeit procceding only upon ſummar Regiſtrati- 
on by the Clauſe in the Bond , and by no Citation , Jxly 21. 1629, Dazid 
Moris contra Johnſtown. But Warning , whereupon nothing followed, was 
not found a ſufficient interruption of an old Tack-duty, Hope, poſleſſion, Mr. 
Robert Bruce contra Captain Andrew Bruce ; Idem, March contra Keir, Nei- 
ther was it found ſufficient, to interrupt preſcription in the frſt part of a mu- 
tual Contra&, that ation was uſed upon the ſecond , which - faved the 
ſecond from preſcription, ſeing the party concerned in the firſt, neither uſed 
action or charge thereupon,nor founded exception upon it, when purſued by 
the oaher party, November 27. 1630. Lauder contra Colmil/, Interruption was 
alſo ſaſtained upon a Citation , at the inſtance of a party not then entered 
Heir, being entered thereafter within the years of Preſcription, The like 
upon a Summons of Reduction upon Minority , though it was not filled 
up within the fourty years, being infinuat in the Title of the Summons, 
that Minors have intereſt to reduce deeds to their leſion, July 14. 1669. 
Earl Mariſhal contra Leith of Whit:haugh. But Interruption was not fu- 
{tained from the Citation in a Summons of Reduftion ex capite Inhibitio- 
"is, but from filling up of the reaſon , Felruary 11.1681, Kennuay contra 
Crawford. And it was ſuſtained upon Citation upon the ſecond Summons, 
being only a day before the year was compleat , albeit the firſt Summons 
ſhould be found null , aid though the Citation was at the Mercat-csols 
upon a priviledged Warrand , purchaſed upon pretence that »or fit tutus 
acceſſus , paſt of courſe among the common Bills, and the reaſon of the privi- 
ledge was neither true nor inſtrufed , and though the exccution bore not a 
Copy left at the Croſs,the party adding that,and abiding thercby,as truly done, 
be the executor of the Summons, July 5 1671. John Mackbra contra Lord 
| WH ackdonnald. 
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Mcdonald, Tnterromtion was allo ſuſtained upon a Citationina ReduRion in 
Anno 1630. aib« it the I «ecutions bore nor the name of the parſuer or defenderWut 
the parties with; merticized $ And werenot written upon theback ofthe Sum- 
moizds, but upon a louſe Shedul 5 and the Citation was 1n the laſt of the 
thirteen years except2d from preſcription , againſt a party of greatquality, a- 
gainſt whom, many interruptions werdike then to have been uſed : Theuſer 
of the Interruption Deponing that he recerved the ſame from his Father, or 
amongſt his  vidents, and knew not that they were the Executions of other 
Summonds, Feb. 11. 1677. Laird of Rewallan contra Lawſon, of Cairnmnire.. 
But Interruption was not ſuſtained upon fummar Regiſtration, without 
Citation or Charge, January 12: 1672. James Johnſtoun contra Lord Balheaven. 
And Interruprion by warning and Citation thereupon, was not found effe- 
ual in a Competition betwixt two parties, both being then 7 acquirenda poſ- 
ſejjione , by preſcription, andneither having a ſufficient Right Conftitute be- 
fore , unleſs the party warned and cited , had diſcontinued his peſleſfion for 

a Year at leaſt, January 1580, Brown of Hunthil contra Town of K ilcudbright. 
Preſcription as to the King, was found ſufficiently interrupted by the Kings 
Letters , publiſhed at the Croſs of the head Burgh of the Shire , where the 
Lands in queſtion lye, without Citation or Charge, March 30. 1630, Earl of 

Monteith contra 

27. There was an Ad of Sederunt , of the penult of March 1630, upona 
Letter from the King io the Lords of Seſsion , bearing , that is reſpe# by the 
AG of Preſcription , 1517. All Heretable Rights cled with fourty years Poſſeſſion, 
are declared irreducivle , unleſs they had been quarrelled within the ſpace of fourty 
ears preceding that Ac, 3and lwertie granted.to intent Aions withi he ſpace of thir- 
teen years afier the date of the ſara AF tomerrupt Preſcriptions, albeit there had been 
no inte ruption ſor fourtie years before the ſaid Az, And His Majeſtie reſolving to uſe 
Interruption wit:.in the jpace of thirteen years,of Deeds doneto the prejudice of the Crown, 
for pr-Jervation of His Majeſties Kight,and AGions competent to Him and His Succeſ- 
ſors, for that efjet,jeing a multitude that maybe concerned therein,cannot commodiouſ< 
he ve / ummoned perſonallie.or at their dwelling-places , within the ſaids thirteen years, 
whichwere toexpireinlune 1630.And itbeing necetiarthat ſome ſolemnA@ ſhould 
be done;,toteſtifie;theKings will and reſolution, to profecure Attions, itt His own 
time , which could not beirore properly and conveniently done , nor by in- 
ſrting and publiſhing as follows, Therefo:e His Majeſty appoint- 
e« His Declaration for proſecuting His Rights , to be inſert in the Books 
of Sederunt, and Letters of publication thereupon direQ&ed, to be publiſhed at 
the 'iercat Croſs of Edinburgh , and other places needful : And defired the 
Lords to declare the 'ame, to have the force of a Legal and lawful Interrupti- 
on,, which the Lords enaCted to be done accordi:;gly , as to the particulars 
therein-contained 5 and iſſued Letters of publication at the Mercat Croſs of 
Edirbsrgh. and other mercat Crofles of the Kingdom, where the Lands and 
Baronies lye , or where the perionsinterrefled therein refide , and at the faid 
Mercat Crotsof Edinburgh and Peer of Leith, for theſe without the Kingdom: 
Which A& of Scderunt was ratified , Par. 1633. cap. 12. Which Letter and 
Acts. excend to His Majeſties Annexed and Non-annexed Property , whereof 
the Ferms, Duties, and Feu-ferms were counted for in Exchequer, fince the 
Monethof Axgt , 1455. and to the Principality, and tothe EreRion of Bene- 
tice , Spirituality or Temporality , Patronage of Kirks pertaining to His Ma- 
kſty and His Predeceflours 3 Regalities and Heretable Offices, any of the faids 
particulars being unlawfully Ditponed againit the-Laws and As of Parlia- 
ment 3 and likewiſe againſt changing of Wardin Blenſh or Taxt-ward, grants 
ed by the King or His Predeceſlors in their Minority, and not ratified by any 
5s U ing 
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King or Prince in their Minority 3 and but prejudice to any perſon of their 
laygul Defences in Actions to be intented by His Majeſty thereupon. 


[n preſcription this is a general EXCEPtiON, contra non valenternt agere non Cuy- 
rit preſcriptio 3 and therefore, Bonds preſcrive not from their dates, bur from 
the Term of payment , February 17. 655. Jawes Butter contra ' iray, Pune 
23. 1675, David Bruce contra James Bruce, And Inhibition preſcrives from the 
Date of the laſt execution, and not from the Regiſtration, February 19. 1680, 
Lutefoot contra Preſtour. So an obliegement by a Cautioner 11 a Contract of 
Marriage, oblieging to impoly a ſum for the wifesuſe, found only to run from 
her Husbands death, July 5. 1665. Mckze contra Stuart. And likewile Pre. 
ſcription was not found to run againſt a party totake away his Infe{cinent, ſe. 
ing he had given a Literent-right, which would have exclude him from any 
Action that could have attained polleſsion , and that he was not oblicged to 
uſe Declarator or Reduction in this caſe more then in the prelc; iption of Bonds 
from their dates, F eLrnary 1668. Earl of Lauderdail contra Viicount of Oxin- 
foord. T he like, January I'7. 1672. loung contra Thom j0rr. February I5.1580, 
Brown of Colſtoun contra Hepburn of Bear-foord. Yea, preſcription was found 
not to run againſt a party foretault, and ſequeltratby the Uſurpers, who poſ- 
ſeſt hisRight in queſtion tor eight years, which years therefore were deduced, 
January 15.1678. Duke of Lauderdail contra Earl of Tweedale, But where a 
party wasnot forefault, but durſt not appear during the Ufurpation, he was 
not found, 22 valens agere, ſeinghe might purſue by a procurator or aſcigney, 
July 24. 1678. Collenel Ihitefoord contra Earl of Kilmarnock. Yea. prelcrips 
tion was not extended to the Liferent of a Wife, ina ſum payable to her and 
her Husband , the longeſt liver, though the Stock was preicrived againſt the 
Huſband , who neither inſiſted nor got annual for fourty years , but not a- 
oainſt the Wites intereſt in the annualrent, though the ſum bore no annual- 
rent, yet the Wife was found to have Right to uplift the ſum, and tore- 
_ it for her Liferent uſe, July 22. 1675. Janet Gaw contra Earl of 

eims, | 

Our Statutes have introduced ſeveral ſhort preſcriptions, as the Rights to 
which they relate do require, which we ſhall ſhortly repreſent, not according 
to the time they wereintroduced, but according to the time of their endurance, 
moſtof them occurring to be conſidered in their proper places, with the rights 
whereto they relate. 

28. And firſt, Our Law hath introduced the anrws deliberand; , in favours 
of Heirs, becauſe if once they enter or immix themſelves in their predeceſgors 
Heretage , they become Iyable for their whole Debts , though farex- 
ceeding the worth of their Heretagez and therefore, the Heir appearand hath 
a year to deliberate whether the Heretage will be profitable, during which, 
he may not only enquire, but may purſue ARions of Exhibition, ad deliberan- 
dum, And ifthey forbear they are free of all Actionsagainſt them or the Here» 
tage during that year; and therefore, that priviledge preſcrives in a ycar and 
day, after the DefunQts death. | 

29, Secondly , by the A of Par. 1661. cap. 24. There is a preference 
rome to the Creditors of Defuntts preferring them to the Creditorsof the 

eir or appearand heir ; ſo that all diligences by the Creditors of Defundts, 
againſt the DefunGts Eſtate, ſhall be preferred to the diligences, for Debts 
contraed by appearand heirs, providing the faids diligences of the Detunds 
Creditors, be compleat within three years, after the Defundsdeath z albeit the 
being compleat be not expreſt in the Statute : Yet by the deſign thereof, it 
muſt be ſo underſtood ; for if Diligences inchoatin theſe three ycars, though 


per” 


Preſcriptions. 4.43 
perfeaed thereafter would beſufficient, the preference would not befor three 
years , but might come tobe for thirty years. 

Compleat Diligences are APPryzIngs, or Adjudicrtions with Infeftment., or 
a Charye againſtthe Superiour to Inteft, Poinding, and Decreets for making 
Arreſted ſums or goods forth-coming « And by the ſaid Statute, Diſpoſiti- 
ons by heirs or appearand heirs of the DefunGts Eltates, are declared not to 
be valid againſt the predeceſſours Creditors , unlets made a full year after the 
DefunRsdeath , fo that after that year the heirs Diſpoſitions arc not limited, 
though they ſhould prefer their own Creditors to the Defuntts; and there- 
fore, the DetunRs Creditors had need to uſe Inhibition, or Inchoat their di- | 
ligence by charge to enter heir, which may be within the year of deliberari- 
on, they may alſo then Arreſt , though they cannot Infiſt in purbuis upon 
any of theſe or other grounds, tillthe year paſs: For this Act doth not pre- 
fer thediligences of the Creditors of the Detunct to the voluntary Niſpoſiti- 
ons granted by the heir to their own Creditors, but only to the legal diligence 
of their own Creditors; theretere, this preference of the Defundts Croll 
preſcrivesin three years , or rather in two years, becauſe within the year of 
deliberation they cannot purſue, unleſs the heir enter or immix ; and there- 
fore , this priviledge preſcrives in two years after the year of delibera- 
tion. 

30. Thirdly, There is a Triennial preſcription of Spuilzies, EjeQions, In- 
trafions, which comprehends ſucceeding in the Vice of parties removed, par. 
1579. cap. 81. This preſcription by the Statute, runsnot againſt Minors, 

This preſcription doth not take away the Right , but only the priviledges 
thereof , as proceeding upon a ſhort Citation, and the oath #» litexe , al- 
lowed to the party injured, to declare his loſs , and the violent profites ; but 
hindersnot the Reſtitution, or Recovery ofthe thing, with the ordinary pro- 
tes. 

There is alſo a Triennial preſcription of Merchant Counts , Houſe Mails, 
and the like , which is only as to the manner of probation , that If theſe be 
not purſued within three years from the time they are due, witneſles ſhall not 
be admitted to prove the ſame, but only write or oath of party » But in this 
preſcription, Minority is not excepted, par. 1519. cap. 83. which is not ex- 
tended to Rents of Lands in the Countrey , Famnary 20. 1627. Gavin Roſs 
wmtra Fleming, In both theſe Preſcriptions(1if ARtions be intented within the 
preſcription of three years ) Cuſtom hath not limited theſe Actions to three 
years, but they continue for fourty years, which might have much more con- 
yeniently been cut of by three years , for thereby the Attion which is acceſ- 
fory was more priviledged then the principal Right to which it is acceſſory, 
which is attended 1n part by poſterior Statutes. | 

There is another Triennial preſcription in removings , that if they benot 
purſued within three years, there can never be purſuite thereafter upon the 
lame Warning, wherein Minority is not excepted, par. 1579. cap. 82. This 
preſcription was not reckoned from the date of the warning, asbeing uncer- 
tain , but fromthe Termto which the Warning was made, February 6.1629. 
Lady Borthwick contra Scot. 

3I, There is a Quadriennial preſcription in favours of Minors, to reduce 
deeds done by them 1n their Minority to their enorm Leſion , from their age 
of twenty one compleat , to their age of twenty five conpleat 3 but theſe 
Attions being intented within that Rzadrienniumutile, did laſt for fourty years, 
till the late A of Parliament anent preſcription and interruption. £ 

32. Thereare ſeveral Quinquennial preſcriptions; As firlt, all Arreſtments 
upon Decreets, preſcrive fiye years y the dates thereof; and Arreftments 
5U3 upon 
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upon Dependences, preſcrive in five years after Sentence , upon the depen- 
dence, if the {aids Arreſtments, be not purſued or infilted upon, during that 
time, 

By this Statute Miniſters Stipends and Multures nor purſued fur within five 
years after they are duezand likeways,Mails andDuties of Tennents, not being 
purſued v ithin five years after theTennents removal preſcrive, unleſs the ſaid 
Stipend, Multures, Mails and duties, be proven reſting by oath , or ſpecial 
write, acknowledging what i8 reſting 3 and thatall Bargains concerning move- ' 
ablesor ſums of Money, probable by witneſſes, ſhall only be probable by write 
or oath of party, ifthe ſamine be not purſued within five years after the ma. 
king ofthe bargain. : 

Thercis alſo a quinquennial preſcription of the Legal Reverſions of ſpecial 
Adjudications whereby Lands are adjudged only equivalent to the ſums, by the 
At of Parliament, September 6. 167 2: cap. 19. 

33. There wasa ſeven years preſcription of the legal Reverſionsof Appriz- 
ings; And there isSeptennial preſcription of .interruptions,which if they be not 
renewed every ſeven years, preſcrive by the A& of Parliament, December 8, 
1669. cap. 10. 

34. There is likewiſe a Decennial preſcription by the ſaid Act of Parlia- 
ment, 1669. cap. 9. of all Actions upon warnings, Spuilzies, Ejections, Ar. 
reſtments, or for Miniſters Stipend , Multures, Renys of removed Tennents, 
which Attions preſcrive in ten years, if they be not renued every fiveyears 
but prejudice of any ſhorter preſcription of the ſaids Aats by former Acts of 
Parliament, which gives ground to alter the former Cuſtom anent the Trien- 
nial preſcription , that the Actions intented thereupon may preſcrive 1N three 
years. 

35. And bythe ſame Statute , there is introduced a preſcription of twenty 
years of Holograph Bonds , and Holograph Mifſivesz and ſubſcriptions in 
Compt Books without witneſles, unlefs the verity of the aid ſubſcriptions be 
proven by the defenders oath; by which manner of probation there is aRtion | 
competent , till the long preſcription of fourty years. 

36. All theſe ſhortpreſcriptions are declared not to run againſt Minors, ex- 
cept only the preſcriptions of Removings, and Merchants Compts, ec. which 
except not Minority, though they do immediarely follow preſcription of 
Spuilzie , EjeCtions, &c. which do except the ſame , and fo appear to be of 
deſign omitted in the former Triennial pr«ſcriptions 3 and therefore, it isnot 
like the Lords will extend the exception of minority thereto, as they would 
not appoint a years Rent to Superiours , in Adjudications as in Appryzings, 
becauſe it was omitted inthe AR anent Adjudications,nextunto the AR anent 
Appryzings, in whichit was exprelt, until the late AR ofParliament, extend- 

the years Rent to Adjudications. ; 
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þ Alsignations 


YE RS 4 


Where, of Arreſtmenty and 
Actions tor making Ford: 


coming. 


I, The ſeveral Conveyances of Rights. 
What Rights .are not Tranſmiſ- 
ſoble. 
The riſe of Afſignations. 
The Tenor of Ajſignations. 
The conveyance of blank Bonds &c. 
The riſe and effed of Intimations, 
The ſeveral ways of Intimation. 
What Afſignations are perfe&ed by 
poſſeſſion , without other Intima- 
Hon 
9, Other ſupplies of Intimation. 
Io. Intimations to more, correi de-= 
bendi. 
It. Iatimationis not neceſſary to Rights 
Regiſtrate, for publication, as 
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Reverfions, 8c. Ws 
12. Norto orders of Merchants. 
13. No» to Judicial Aſſignation, by 
Appryzing, &c. 
14. Nor to the Leg Asjignation, Tare 
15. Nor againſt the Cedent, his Heirs 
or E xecutors, even thdugh Credi- 
tors. 
16. To what Reghts Asſugnations Ot. 
tend, 
17.Asſignations carry Inhibitions follow- 
ingon the rights Aſſigned, albeit not 
expreſt in the aſſignation. 
18, In what caſes theCedents oathproves 
againſt his Aſſigney. 
19. Af 


x 


19. Aſſignations intimat before the Ce- 
dents death, gives ſummar execu- 
- tiom without Conſermation. 
$52 au exceprians againſt Cedents be. 
'- Foye Intimation, are Relevant a- 
© gainſt ions to perſonatRights 
oY " "or Tacks, | "I 
21. The effe? of Backcbond, Diſchar- 
ges, or Aſſignations of Diſpoſeti- 


ons, before Infeftment or Appry- 
ſongs, during the Legal. 

22, Aſſigneys by Tmtors have no exe- 
cution till the tutor Connts be 
made. 

23. How far Aſſignezs to mutual Con- 

_.. - . $ras maybe debarred till perfor- 

4 "mance their Cedents part. 

2 4: T——_— may be granted by all 
. Fudge Sypertor or or Inferior, and 

how far they are efſeFual before 
other Courts. 

25. The effe# of Arreſtments made it 

the debitors own hand. 

26. Arreſtment is perſonal and doth not 

burden the Succeſſors of kim in 
, whoſe hands it is made, but is 
 walide againſt the Succeſſors of 
the Debitor. 

27. Arreſiment is n#t effeFnal for, or 
againſt Heritable ſums by 1n- 

Seftment, but againſt the ſame, 
when made moveable , 
other moveable ſums. 

43. Rents or Ammalrents are alwayes 

arreſtable. 

29. The effe&t of arreſiment of Rentrs 
Ammualrents , or other ſums 
taid on before the Term of pay- 
ment, 


or any 
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30. Theeffef of Arreſement laid on in 

the bands of Fadors. 

31. Arreſtment extends only to the delys 
due by hint, in whoſe hands it 
wes laid on. 

32." Arreitment makes the Sub jel Le. 

thgiows.” 

33+ The Order and Tenoy of loſing ar. 

reſtments. 

34» In what caſes ArreStments laid on 
for ſums due by Decreets, are 
louſable or wot. 

35- The effe# of louſing Arreſiment, 

56. The order of Aﬀions for making 
forthcoming. 

37. Exceptions id the Aﬀions for ma- 

king forthcoming. 
« The effedt of Arreſtments for ma« 
. king M oveable Goods forthcom- 
ing, 
. The effed of ArreStments of ſums. 
. He to whom payment * made af- 
ter Arreitment, is lyable to Re. 


ſtore. 

« The oath of parties in whoſe hand 
ArreStmesnt is made, muſs de- 
pone ſpecially what he then ow- 
ed, and when he payed. 

« The Decreet for making forthcom- 
ing, doth only transfer the 
Right to the Arreiter of the 
Goods , or ſums Arreſted. 

43. But Aſſignations do transfer the 
Right , when Intimat, with- 
out farther diligence , and jo 
i preferable to all poiterior 
Arreſtments, and reſpedt is had 
to priority of hours if exprest in 
the Intimatiop. 

44. If 
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44 If the Arreſtment be prion to the Iatimation, Citaticn, Charge 
Inttmation, it is preferable, not Poſjeſſron or Corrokoraticn. 
failing diligence, 46. The preference of Arreſiments in 

45. How Aſſrgnations are compleated by Competitics. 


A V I N G now gone thorow all the ſeve- 
ral kinds of privat Rights, both as to their 
Nature and Conſtitution , and as to their 
Extinction and Diſtitutionz We are come 
ro the ſecond part of our Delign propol- 
cd , the Converance and Tranſmittion of 
theſe Rights, which ſtand inforce and are 
not ex{tin z forthe extinCtion of a right 
1s no conveyance of it- ſcing thereby it 
ceaſleth to exiſt. 


1. Rights are Conveyed, or Derived, 
either amongſt the living , or from the 
dead; and in both, the Conveyance 'is 
different, in perſonal and real Rights: And in Immoveable and Heritable 
Rights, the | mms amongſt the living, of perſonal Rights, is by Aflig- 
nation 3 of real Rights by Diſpofition, and promiſcuoully of both by Con. 
fiſcation: *Conveyance of Right from the dead, isby Succeſlion, in Moveables 
by Executry 3 in Heritable Rights, by the ſucceſſion of Heirs, and other like 
ſucceſlors; of which in order. 


2, Perſonal Rights or Obligations,are ſometimes inconimunicable, and not 
affignable, or tranſmiſſible, either by reaſon of the matter, ſtich as moſt con- 
jugal and parental Obligations are,or where there is a fingular conſideration 
of the perſon, asin Commiſſions, Truſts, &&c. Moſt of theſe'are Intranſmi(- 
ſible, even by the conſent , both of Debitor and Creditor : Yea, generally, 
all Obligations are Intranſmiſſible, upon either part direftly without the con- 
ſent ofthe other party, which isclear upon the part of the Debitor, whocan- 
not, without conſent of the Creditor, liberate himſelf, and tranſmit his Ob- 
ligation upon another, though with the Creditors-conſent he may, by dele- 
gation: Neither can a Creditor force his Debitor to become Debitorto ano- 
ther, without his own conſent, as when he takes him oblieged to pay to him 
or his aſhigneys. 


3. Yet, that —_— may become the more uſctul and eficfual , Cy- 
ſtome hath introduced an indire& manner of tranſmiſſion thereof , without 
the Debitors conſent , whereby the afſigney is conſtitute Procurator z and 
ſo as Mandatar for the Creditor, he hath power to cxact and diſcharge, but 
It is to his own behove, and ſo he is alſo denominat Donatar, and this is the 
ordinary conception of Aſſignationss The like is done amongſt Merchands, 
by an order, whereby the Debitor 1s ordered to pay ſuch a perſon; the debt, 
which indeed is a Mandat, but if it be to his own behove, itis properly an 
A 2 Aſ 
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Aſſignation; and in favours of Creditors, Law hath introduced judicial Af: 
ſignationsuponarreſtment, and by appyzing and adjudication, . 


Afgnations are more frequent withus then any where, there is ſcarce men- 
tion thereof in the Civil Law: It 1s alſo called, Ceſſzo, which both there and. 
withus, is moſt applyed to Ce{ſzo bonorum & ationum; where not only Obli- 
gations, but property of things : and generally, all Rights are ceded from the 
Debitor to his Creditor 3 from this Term the, the affigney is alſo called Ceſ. 
ſioner, as the aſſigneris alſo called Cedent, : 


Under Aflignations are comprehended Tranſlations, being Tranſmiſfiong 
from a prior ailigney to a poſterior 5 or Retroceſſions, which are 
back ofthe Right aſsigned from the aſsigney to the Cedent, whichedibed 
led Repoſfitions. | 

For clearing the matter of Aſsignations; Firſt, conſider therequiſites tomake 
them perfe& and valid Conveyances. Secondly, what arc the cffeRs and ex« 
tent thereof, 


4. For the firſt, an aſsignation doth neceſlarly require the clear expreſ- 
ng of the Cedent afsigney, and thing aſsigned 3 and though the ordinarly 
Stile of it be known , yet any terms that may expreſsthe tranſmiſsion of the 
right aſsignedfrom the Cedent to the aſsigney, will be ſufficient, as if the Ce- 
dent aſfsign, transfer and diſpone make over, ſet over, gift or grant the thing 
alsigned to the aſsigney, or nominat or con{titute him his Ceſsioner, aſsigney, 
donatar, or procurator to his own behove; and therefore, an aſignation toa 
Bond, was found valid, both againit principal and Cautioners, both being in 
the diſpoſitive Clauſe, though the Cautioners were omitted in the Clauſe 
( with power, &c, which was not, though a neceſlary clauſe, Decepe. 12, 
1622, Johnſtoun contra Jack. 


5. The conveyance of Bonds or other Writes, wherein the name of the 
Creditor or Acquirer 1s left blank , have become of late very frequent, and 
have occaſioned many debates, as to the Conveyance of ſuch Rights, and the 
effects thereof : As firſt, Whether the leaving the name of the Creditor or 
Acquirer blank be warrantable, or a fraudulent conveyance, to conceal and 
keep in the dark, -to whom the right belongeth, that Creditors may not 
know to affet it by legal diligence: The reaſon ordinarly given fortaking 
Writes in that way, is to ſhunthe trouble of aſfsignations, tranſlations or inti- 
mations thereof, as they paſs from hand to hand, according to that Tenor of 
Obligation, frequent an other places, whereby the Debitor obli him to 
and perform ſuch things , /atori preſentinm 5 by which he isoblieged to pay to 
none, but he may get up the Bond, and ſafely pay to any that hath it. 


There is another reaſon of taking blank Bonds to ſhun compenſation upon 
any debt due by the Cedent 3 for the Law alloweth compenſation againſt the 
aſstgney , upon any debt due by the Debior to the Cedent, before the aſsig- 
nation was intimate : But when the Debitor givesa Bond blank in the Cred1- 
tors name, he 1s thereby underſtood to pals | 9 compenfation, which hath 
been ſuſtained, Vide Title 11. upon compenſation, for it is a juſt perſonal ob- 
jection againſt him who granted the blank Bond, not toſtop the effeR or exe- 
cution thereof, upon any other debt due by him to that party, to whom he 
vranted the Bond, And albeitſuch blank Bonds may paſs amonegſt wg > 
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where mtimations are not neceſlary upon Bills of Exchange, which are tranf- 
mirted by the orders of Merchants thereupon without intimation : and thoug': 
fuch Bonds may paſs amongl(t perſons of intire Credit, yet ſuch conveyances, 
ifthey ſhould be encouraged, and paſs currently without intimation, would 
be ot dangerous conſequence, and give occaſion to much fraud ; for thereby 
Creditors thould not know in whote perſon ſuch rights tood and how to at: 
fe& them tor juſt Debts : And although the granter offuch blank Bonds, or 
the haver, who fo tranſmits them, may be excluded from compenſation: Yet 
others who may have intereſt to propone compenſation in the ſame Way, as 
they may found upon a Diſcharge granted by the receiver of the blank Bond 
to the Debitor therein, cannot be excluded from alledging compenſation, 
there being no perſonal objection againſt them. And likewile, Conveyances 
without 2 Caule onerous , in prejudice of anterior Creditors , by perſons in- 
ſolvent and traudulent ; fo that ifeither the firſt receiver of ſuch blank Secu- 
rities , @Fthe poſterior receivers thereof be inſolvent , and without an equiva- 
lent Cauſe onerous, do tranſinit ſuch blank Securities , only by delivering the 
lame, the intermediat haverscan hardly ever be known, whoſe Creditors might 
affect the right while in their hands, @c. 


Upon which confideration , the firſt occafion that occarred to the Lords, 
being a blank Bond, granted by Marjory Saxdilands, and delivered to Sam- 
d Viatch, he diddehiver the ſame to Marion Geddeſs, whofilled up her name 
13 the blank left for the Creditor, and regiſtrate the Bond againſt Sardilands 
the Debitor 3 yer Tailzzefer who was Veatches Creditor , having arreſted al} 
lyms in Sandilands hands, due to Veatchin the comperition, betwixt Taikzefer 
the arrcſter and Geddeſs, whoſe name was filled up intheblank, and the Bond 
tegiltrate 1n her name beforethe arreſtment, the ſum remaining yet unpayed 
n Sardilands haids, the arreſter was preferred, in refpe& that albeit Geddefs 
name was filled up in the blank Bond , and it fo regiſtrate before the arreſt- 
mentz yet the delivery of the blank Bond by Veatch to Geddeſs, being in ef- 
t;& an aſsignation , was fonnd to require intimation 5 and therefore, Tailzie- 
rw arreſter was preferred : In this caſe Veatch, who was firſt Creditor, was 

vent 


And albeit the Layds in the competition berwixt Thomas Hendriſon and Da- 
ud George, decided» Jaz. 1g. 1668. preferred Hendriſon, whole name was in 
the Rong as Creditor, and who offered his oath for clearing, whether the 
bond was blank, ab imitio. and when filled up, yet the Lords did not leaveit 
ty his oath, but taok witneſles, ex officio, who proved thar they faw the Bond- 
filled up with Henriefozs name before the arreſtment laid on by [homwas George, * 
is the hands of the Debitor , as due to Shore his Creditor before the arreſt- 
ment , yet there was nothing adduced to prove that ever the Bond had been 
blank ,.,ar delivered to Short. And likewiſe , a Bond blank in the Creditors 
name, beipg delivered by the receiver of the Bond toa Creditor of his, in ſa- 
twfaGtion of hisdebr, the fame was found relevant to be en that the blank 
Bond was delivered before the Declarator of Eſcheat of the party , to whom 
It was firſt delivered in fatisfation of a Debt due by him before he was de- 
nunced, Necerb. 19.1676. and Jag. 17. 1677: Lord Famff contra Grants of 


4Jods. 


| There hath been nothing done ſince to take off the necebity of a formal in- 
mation made to the Deþitox , of the filling up of the Creditors name 
ProdyGtion ofthe Boyd, it (elf horn that name £0 be filled up; and there- 


fore, . 
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fore, any arrcſtment upon the Debt of the perſon to whom the Bond was firſt 
delivered as Creditor, or tohis own behove, or for the Debt of any other pers 
ſon, in whoſepoſleſsion it came for his own behove, betore the ſaid intimation 


will prefer the arreſter, 


As tothe manner of probation, that the Bond was blank , ab znitio in the 
Creditors name, itisa ſtrong evidence that it is written with a hand different 
from the body of the Bond ;' for though blank draughts of Bonds be frequently 
drawn up by Writers and Nottars, leaving the ſums, the names of the Debi- 
tor and Creditor blank , which are filled up by any that makes uſe of the 
draught , yet at the ſubſcription , the filler up ofthe ſum, the Debitor and 
Creditorsname ſhould be expreſt ; for thele are more Subſtantial then all the 
re{t of theBond,ſo thatiftheCreditors name be not filled up with the hand that 
' Wrote the Bond, or ot him who inſert the date and witneſles; it will be pre. 
ſumed to have been blank ; in which caſe, the Debitors oath may be taken, to 
whom hedid deliver it tor hisown uſe, and that perſons oath to whom he did 
deliver the fame, whereby the progre's of it, till it come to him whoſe name 
was inſert, will be found out 3 and upon this ground a Ditpolition of Lands 
bearing to be to two perſons for themſclves and other Creditors of the Diſpons 
ers after-ſpecified, aficr which, there were ſeveral lines written-with another 
hand, inſerting 1 articular Creditors and ſums, without mentioning of the fil. 
ling up there, or at the Date of the Write; theretore an Inhibition by a Cre- 
ditor of the Diſponers, was ſuſtained toreduce rhe right, of theic Creditors 
filled up in the blank, as preſumedto be filled up after the Inhibition, although 
the date of the Diſpoſition was before the Lohibition, unlels1t were proven by 
witneſfles inſert in the Diſpoſition or others above exception , that the blank 
was ſo filled ap before the inhibition, Jar. 15. 1670. Lady Lucia Hamiltous 
contra the Creditors of Monkcaſtle. 


| Theſe blank Bonds are fo little favoured, that when the Debitor depones 
that heis only debitor by a Bond blank in the Creditors name, which hedid 
deliver to ſuch a party for his own uſe, but knows not now who hath the 
Bond 3 and conſequently to whom he is debitor, it will not liberat him from 
the debt of that party to whom he did deliver it, though it may make him 
lyable todouble paymentto that party, and to him who haththe Bogd, it be- 
ing his own dced in delivering the Bond blank m the Creditors name; which 
inters that hazard : Yea, if the Debitor fhbould depone- that the Bond was 
blank, abizitio , and delivered to ſuch a party, but afterwards it was ſhown 
to the Debitor , filled up in the name of ſuch another party, before the ar- 
reſtment, whereby he became debiter to that party, and not to the firſt; it 
15 not hike thatquality will be reſpeed, unleſs he depone that he had payed 
before the arreſtment 3 for in Veatches caſe, the filling up of Geddeſs name was 
unqueſtionably offered to be proven , that the Bond was regiſtrat in Ged- 
deſs name, before the arreſtment, which is much ſtronger probation then the 
oath of the debitor: 


A blank Bond being loſt, and referred to the debitors oath, who contel- 
ſed the ſame, and both parties agreeing upon the date, ſum, and witneſſes, 
the debitor was decerned to pay theſfum to the purſuer, to whom he had dc- 
livered the blank Bond upon Caution, to refound, in caſe he wete diſtreſt 
upon a Bond, -containing , the fame ſum, date, and witneſſes, June 27. 
1676. Elizabeth Gibſon contra Fife, The like was done at the inſtance of the 


Ex- 


: Aſpgnations, : 
Executors of the perſon to whom the blank Bond was delivered , Fan. 4. 
1678. Peebles contra Tennents of Roſ/e. 


6. The Afſignation it ſelf is not a co:npleat valid right, till it be orderly 
intimate to the debitor , which though ar firſt ( it is like ) hath been only 
uſed to put the debitor in ale fide, to pay tothe Cedent, or any other Al: 
figney : Yet now it is a ſolemnity requilite to Afſignations, ſo that though 
the debt remain due, if there be diverſe Ailignations , the firſt intimation is 
preferable, though of the laſt Aſſignation, and that not as a legal diligence, 
which can be prevented and excluded by another diligence, but as a tull ac- 
compliſhment of the Aſtignation, Jar, 13. 1629. Hutcheſon contra Kinlech: 
Jen.18.1628, Laird of Jalkertonn contra Falconer.But where both Aſſignations 
were gratuitous,,mplying warrandice from fact and deed, the laſt Afignation 
chough firſt intimat was not preferred, becaule the Cedent was Debitor tothe 
firſt Aſſigney, by che 1mplyed warrandice againſt future Fats and Deeds, July 
15. 1675. Arne Alexander contra Lundies. 


7. Intimation may be by any legal Diligence, as by arreſtment, by a charge 
or proceſs upon the Aihignation : Yea, though the proceſs be not ſuſtained, 
becauſe all parties having initereſt, were not called, it will ſtand as an intima- 
tion.z but it is moſt ordinarly by way of [nſtrument, either by the aſſigney 
himſelf , ſhowing the Affignation , or by his procurator , ſhowing the ſame 
with his procuratory, wherein the likefolemnitics will be requiſite, asarein 
Inſtruments of premonition and requiſition: Of which, Title Wod(ets. So an 
intimation was tound null by exception, becauſe one perſon was both Procu- 
rator and Nottar, july 3. 1628. Scotcontra Lord Dramlenrig, Neither was 
an Intimation found ſufficient by an Inhibition, uſed by the aſsigney againſt the 
Cedent upon the aſs:gnation, March 14. 1626. Nisbit contra Williamſon, where 
5/5 made thereafter to the Cedent, was found valid, and done, bo- 
na fide. 


In this caſejt was alſo found, that Intimation will not be ſupplied by a par- 
ties knowledge of the Aſvignation. The like, June 15. 1624. Adamſon contra 
Mcmitchel: Neither by the Debitors knowledge, though by a purſuite againſt 
him upon the Write, containing the Aſsignation , but 1n relation to another 
matter therein, this was in {hunning the committing a Clauſe irritant, Novem. 
30: 1622: Sir James Durhame contra Lady Wintoun. 


' But Afſsignations to annual, preſtations as to Mails and Duties, Temds or 
Annualrents or Afsignations to rights, requiring pollefsion to compleat them 
- as Tacks, are perfeRed by uſe of payment or poſſelſsion, and need no other 
Intimation, as was found in the caſe of the annualrent of an Heretable Bond, 
where getting payment of ſome years, preferred the aſvigney to a former ar- 
reſter there wasnq Inſtrument of Intimation, Jaz: 18: 1628: Lairdoft 


Halkertows contra Falconer, | 


. 9: Andany Write underthe debitors hand, acknowledging the procutien 
of the Afsignation will be ſufhcient Intimation, asif he give a Bond of Corro- 
boration to the aſsigney; or give Diſcharges of annualrent, or any part of the 

to. Where there are many, correi debendz, principal or Cautioners, Intima- 


tion made to ary will be ſufficient as to all 3 yet this will not exclude payment 
B 2 made 


2 Title twenty three. 


madeby another of the Debitors, bona fide, towhom no Intimation was made; 
to ſecure which, itis ſafeſt for aſsigneys tointimatto all the corre? debendi, 


11. Afsignationsto Reverſions or Bonds, for granting Reverfions, Renun- 
ciations of Wodlſets or grants of Redemption, being regi(trat in the regiſter of 
Reverſions, conformtothe AZ of Par. 1617. require no Intimation, that re- 
gilter being deſigned , not for conſervation of theſe Rights , where the prin. 
cipals are not detained, butor publication thereof, to all parties having inte- 
reſt , which is a ſufficient Intimation , as was found in the caſe of an alsigna- 
tion —a the Legal Reverſion of an appryzing , December 5.1665. Begg con- 
tra Begg. | 


12, Intimation being by our proper Cuſtom, ſo neceſſary a folemnity, holds 
not in the Orders which ſtand tor aſsignations amongſt Merchants, Strangers, 
eſpecially qui utuntur communi jure gentium z and therefore, the firlt opder by 
a Stranger Merchant , dire& to his debitor here , to pay the Debtto theoh- 
tainer of the Order , was preferred to arreſters and aſsigneys , uſing dilgence 
before him, though there was neither Intimation of the-Order nor acceptance 
by the debitor. 


? 13, Neither is Intimationneceſſary to Judicial afGignations by appryzingsor 
adjudications, March 25, 1635, Lord Tefter contra Inxerweel. Hope aſsignati- 
ons , Idem, appryzings, Bruce contra Buckze ; $0 that if the debt remain due, 
the firſt appryzing or adjudication, without Intimation will be preferred; 
but ſcing there js nothing to put the debitor in wals fide , payment made bone 
fide, will liberat thedebutor. 


14. Marriage allo ssa legal afsignation, requiring no Intimation' for there- 
by all the Moveablerights of the Wie are ſtated in the Huſhand,' Jute wariti, 
without other Intimation then the Marriage: Yea, Intimation was not found 
neceſſary to a Repoſition of the alsigney to the Cedent, ſeing the aſs1gnation 
was by a wife in her ContraQt of Marriagewhich requires no Intjmation but the 
Marriage:and therefore theHuſbands tepolicionta ber needed no Intimation, 
Decem. 2.1674. Beatrix Cyxaie contra Wedderly. 


15- Though jn the caſes aforeſaid, Intimation be a neceſſary Solemnity to 
aſsignations , yet the aſsignation along will be ſufficient againſt the Codes 
if he ſhould quarrel it , becauſe he is author thereof, and can do no De 
contrary thereto : Yea, it was preferred to an Executor Creditor of the Ce- 
dents, even as to his own Debt July 27. 1669. Executors of Mp. Thomas Rid-. 
peth contra Home. | 2 | : 


« ## 


and 


. 
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as to all Terms after Denunciation, . Necem.. 17, 1622. Kinbrachmount contra 
Sir W:liam Anjtrither : ang an afignafzon to ſuch 4 fum yearly-out of Teinds, 


Was 


- 
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was found excluded by an apprvzing of, or aſfsignation to the Tack of theſe 
Teinds, Feb. 6. 1666. Watſon c0:::r4i tleming. 


Afſignations are effettual , not only of ſuch rights as are granted to heirs 
and aſsigneys , but generally to all Rights, though not mentioning alsigneys, 
which by cheir nature are tranſouſsible 3 and therefore, an annualrent by a Fa- . 
ther tohis Daughter, wherein his Brother and Siſters were ſubſtitute, failing 
the heursof her Body, without mentioning her aſigneys , and waereinthe an- 
nualrent was redeemable, by payment of a principal ſum , which the had no 
power to require, unl-ſsſhe were Married ; the annualrent was found to be- 
long to her aſsign<y after her death," being p——_—_— conſtitute, and nut ac 
cellory tothe principal ſum, Juwe 24. 1679. Sir |Will:zam Stzart contra Sir {ho- 
m4s Stuart : and albeit Superiours be not oblieged to recerye ſingular Succe(- 
ſors without appryzing or adjudication ; yet before Infeftment, afſigneys to 
the Diſpoſition , granted by the Superiour, may compell him to receive t he 
alhgney , which was ſo found, though the Superiour alledged , that the Su- 
g=_ was not in good Terms with him, Decem. 23. 1673. Ogilbie contra 

nlochof Baxdach, ButReverſions and Tacksare in moſt cales unaſsignable, 
unlets tizey be granted to afsigneys; tor albeit the Alsignation being a procu- 
ratory, may give them intereſt to a(t procuratorio nonrie, for the Cedent; yer 
they cannot a@ proprio romzne , as Procurators, in rem ſuam +, therefore the 
oath of the Cedent will always be competent againſt them, and they cannot 
obtain Declarator of Redemption, in their own name or Decreet , for de- 
nuding ofthe Wodletter,-in their favours : Neither can Aſsigneys to Tacks 
enter 1n poſſeion, by vertue thereof: Yea, Liferent-rights by Infettmentor 
Tack , were fo peculiar tothe Liferenter, that no aſsignation can ſtate them 
mthe aſsigneys perion , bur only the profits thence ariting - So that inthe aſ- 
figneys perion, they are not Liferents 3 and therefore,” the Liferents of 
. Wives, which belonged to their Husbands, jure mariti, as a legal Aſignati- 
on , fall nut under the Husbands Liferent-eſcheat , as they would fall under 
the Liferent of the Wife unmarried, but under the fingyle Eſcheat, Vide title 
Confiication upon Eſcheat : Upon which ground , Hope upon Affignati- 
ons, obſerves, that Aſcignations to Liferent-tacks, make them fall under the 
Afigneys fingle Eſcheat , - in the caſe of Sir Robert Ker contra John 
Ker. 


17. Thirdly, an Afignation to a fum, carries with it the Inhibition raiſed 
thereupon, Hope Aſsignation, Waker Hay contra Mark Ker, The like, where 
only all actions following thereupon were exprelt generally, June 28. 1610. 
Blair contra Gray. Andan Aſsignation to a Bond, found to carry a Bond of 
Corroboration of the foreſaid Bond, though not mentioned therein, albeit the 
Aſignation bore not, that ordinary Clauſe (* with all that has followed, or 
may follow thereupon ) which is but an Explicatory Clauſe of Style of that 
which, neſt de jure, February 3.1676. Bultic contra Earl of Airly. 


18, Fourthly, Theeffeft of Azignations is, that the oathof the Cedent can- 
not proveagainſt the Aſsigney, unleſs the matter hath been litigious before the 
Afignation or Intimation, as in the caſe after arreſtment y has been laid on; 
and therefore, adebitor _— purſued the Cedent to annul the Band, upona 
reaſon tobe verified by the Cedents oath, before the Aiſsigney had Intimat the 
Ceden:s oath was ſuſtained» February 15. 1662, Pitfoddels contra Glenkindie, 
And an Aſagney purſuing in the Cedents name, and not in hisown, albeit he 
produced his Afsignation in the Proceſs ; yet there being no other — 
there- 
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thereof, the Cedents oath was admitted againſt him, Feb. 12. 1678. Kra- 
er contra Frazey of Strichen , July 26. 1628, John Rule contra Laird of 


Aitonn. 


Or if the Aſsignation be gratuitous without a Cauſe onerous, the Cedents 
oath will be competent in all cafes againſt the Afsigney, Jwre 16. 1665, W1l- 
liam VVright contra George Sheil : June 13. 1668. Jack, contra Mowat: But 
the oath ofthe Cedent will prove againſt the Aſfigney in England, as to A[- 
ſignations made by reſidenters there, June 28. 1666, Mcmorland contra VV1l. 
liam Metoil. 


19. Fifthly, Aſsignations being intimat during the Cedents Lite, having 
ſummar execution, and the Aſsigney got proteſtation againſt a Suſpenſion rail- 
cd againſt the Cedent, after the Cedents death , without walkning or tranſ- 
terrence. and thereupon all execution would proceed ſummarly by Horning, 
Poynding, Appryzing, evenafter his death, Hope afsignation, Lady Craigmil- 
ler contra Stevinſon : Orherways it will yeeld but an ordinary a&ion, Jay, 
23. 1624. inter eoſdem. The fame was found, and that there needed no con- 
firmation, July 27. 1654. Mr. Fokhn Myrehead contra 
Yea, thoughit was an Afignation by a Father to his Son, of all his Goods and 
Debts ; yet ation was ſuſtained thereupon without Confirmation, Jaxe 25, 
1663. James Halyburtoun contra Earl oft Roxburgh. But where there was no 
delivery, the Afsignation of all the Goods was not found to give action with- 
out Confirmation , June 23. 1665. Procurator-fiſcal of Edinburgh contra Tho- 
mas Fairholm. Or where there was reſervation to the Diſponer, to diſpone 
otherways during his life, Jaly 4. 1655: Commillar of Saint Andrews contra 
Hay of Bowſie, Butfince the Reſtitution of Biſhops, and reviving ofthe Quots: 
aQions are ſuſtained upon Aſsignations, not intimat in the Cedents life, if 
they be ſpecial, the purſuer always confirming before the Decreet be Ex- 


traced. 


20: Except in the Matter of Probation, all Exceptions competent againſt 
the Ce<dent before the Affignation or Intimation , are relevant againſt the af- 
figne;/, as payment, compenſation, &c. which was found, even as to afig- 
neysto T:cks, thatthe Tack{-mansBack-bond was ſufficient againſt his fingu- 
lar Succeſſor by aſfsignation, Decem. 18. 1668, Mr, Robert Swintoun contra 
John brown : This is clear, when exceptions reiates to the matter 1n Que- 
{tzon. 


21. Aſsignations to incompleat real Rights, as Appryzings, Diſpoſitions of 
Lands before Infteftment , are affe&ted with the afsigneys Back-bond , if the 
competition come in before Infeftment, Inhibition beuſed, or legal diligence 
that makes the matter Litigious 3 and therefore, the Back=bond ot an aſsigney 
toanappryzing, was found effeQual againſt his Succeflors by tranſlation, July 
6. 1676.S1r Lodovick Gordoun contra Skeen and Crawford, But the Back-bond 
of an aſsigney to a Diſpoſition of Land, not drawn in queſtion till the afig- 
neys ſingular Succeflor was Infeft upon his tranſlation, was nat found effectu- 
al againit theſingular Succeſſor, Jwre 20. 1676. Brown contra Smith : For if 
atszgnations, Back-ponds, oreven Diſcharges or Renunciations of redeemable 
Diſpoſitionsof Lands, wereette&ual againlt fingular Succe in thefe Lands, 
after the Rights were perfeed im their own perſons, ortheir authors by In- 
teftment, it might in a great part diſappoint the defign of theſe excellent Sta- 
tutes for Regiſtration of Land rights, therefore, unleſs Inhibition were uſed, 
Or 
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or the matter made Litigious upon theſe perſonal Rights, before Infeftment, 
they are not habile ro attect a real right, or a (ingular Succeflor therein ; but 
| becauſe appryzings within the legal , may be taken away in the ſame manner 

as perſonal rights; therefore the aſignations, diſcharges and back-bonds, by 
. theſe who haveright to the appryzing, being made within the legal, areetfe- 
ual, ifthereupon the matter be made litigious beiore the expyry of theLe- 
g1] Reverſion or Inhibition uſed thereupon, they will be cffeRual againſt the 
11ogular ſucceſſors, even after the Legal is expyred, but after expyry of the 
Ly Infettments upon appryzings are in the ſame caſe as Infefrments upon Ir- 

cemable Diſpolitions for they are the foundation ofthe rights of moſt Lands 
in the Kingdom, and. if perſonal Rights ſhou!d make them inſecure after the 
expyry of the legal.it would be of great inconvenience. 


22. Aſsigneys by Tutors to their Pupils Bonds, will have noexecution till 
the Tutorscounts be made by the Cedent, Decem. 2.1679. famesCleiland con- 
tra Bailzze of Lamingtonn. 


23. It is more dubijousand hath been diverſly decided, when the excepti- 
ons are perſonal againſt the Cedent, in mutual ContraRz, the Contracer him- 
ſelf can have no action unleſs he fulfil his partz but whether his aſsigney will 
bein the like caſe is the queſtion» which is at largecleared, Tir. 10. 4.16. and 
theretore ſhall not be here repeated. 


Judicial asfignations are oftwo ſorts, according tothe matter conveyed there- 
by, whichit it be moveableis conveyed from thedebitor tohis Creditor by ar- 
reltment and decreet, for making the arreſted ſum and goods forthcoming, 
andit it be Heretable by appryzing or adjudication, 


As to the firſt , that theprogreſs upon arreſtment may be clearly taken up; 
we ſhall firit conſider thearreſtment it ſelf. Secondly, The loufing of it. Third- 
ly, TheaQion for making forthcoming. 


Arreſtment isa precept or command of a Judge, ordaining the thing arreſt- 
ed to remainin the ſame caſe it is when arreſted, till ſuch things be done as are 
preſcribed in the precept, or Letters of arreſtment - It is ſometimes extended 
to any preparatory Precept of a Judge, antecedentuntoany further procels, 
ſo the firſt Citationor ſecuring of perſons till tryal weremade, or ſurety found, 
its called an arreſtmentor attatchment, as appears in the force of the Crown- 
ers arreftments of Delinquents, Par. 1487. cap. 99. Par. 1528. cap. 5. But ar- 
reſtment proceeds moſt ordinarly upon an Interlocutor ſentence, as whenpar- 
ties are contending for Pcats, T or Corn upon debateable Land, theſe 
uſe to be arreſted till the matter be decided, whereby the _ be- 
co:nes litigious, and atiy thing done to the contrary hath the ettect of breach 
ot arreſtment, and is of the Nature of i7novatalite dependente, which therefore 
mult be fummarly reſtored and put in ſtatz qo and brings no advantage but 
lols to rheaQor. 


24. But arreſtment which we are now about, is Precept or Lettersof ar- 
reltment, arreſting Debts or Goods in the hands of any party, haver thereof, at 
the inſtanceof the Creditor of him to whom the Debts or Goods belong to re- 
main under arreftment, untill the debt whereuponthearreſtment proceeds, be 
lecured og farisfied ; thcrefore arreſtments may be granted by all Judges ordi- 
nar, Superior or Inicrior ; but the arreſtment of an Interior Judge _—_ only 
C 2 ound 
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found cficRual in Proceſs before himſclf, and before no other Infcriour Judge, 

Marth $8. 1634. Smith contra Miller. at upon occaſion of thisdebate, moſt 

of the Lords thought an InferiourJudge might proceed upon the Lords arreſt- 
ment, paſsing in the Kings name, and there is not wanting ground to think 
that an [nferiour Judge may proceed upon the arreſtment otanother, ſeing all 
of them procecd alone upon the Kings authority, as if the defender change 
his Domicile. An arrel{tment made by the [nferiour Judge, where hedwelt 
before , ought not to be ineffestyal , nor he neceſſitate to purſue before the 
Lords, as was found 1n an arreſtment before the Admiral, March 22- 1637, 

Feziecontra Gray, Yetanarreſtment upon the Precept of an Inferiour Judge, 
was found null, becauſe execute without the Juriſdiction ofthat Judge, al- 
though the party in whoſe hands it was made, dw eltwithinthe JuriſdiQion, 
Decem. 5.1671. Mr. Andrew Miller contra Orsburn, Crawfordand the Laird of 
Biſhoptoun. The reaſon hereof was, no execution 1 valid, Extra tert itoriun 
Judicis, whichdoih not conclude agaiinſt thc arrettment of an Inferiour Judge; 
made within his own Juriſdiion but that 1c would be ſuſtained againſt that 
party 1a any Proceſs before the Lords, or any Superiour having cumulative 
Juriſdiction, or even before a Co-ordinat or Inferiour Jurildi&ion, in which, 
if any queſtion weremade, the Lords by Lettersof ſupplement, would readily 
aucorize the ſame. 


Arreſtment requires no other ſolc;manity but the execution thereof, by him 
to whom the Letters are dire&ed, which requires the like requiines as other 
executions do : of which hereafter. 


25. There hath been an extraordinary form of arreſtment, ſometime uſed 


and ſuſtained, whereby Creditors did arreit the Goods of their Debitors mn the 
Debitors own hand , and thereupon did putrtic ſuch as bought from them, 
whereof there is an inſtance obſerved by Dury, Jaz. 10. 1624, betwixt the 
Laird of [nnerweek, John Wilkie and the Lady Bothwel wherein Innerweek having 
arreſted a parcel of Woolin the Lady Borwels hand,upon a debt owing by her 
to him, and ſhe having thereafter fold the Wool to Jckn Wilkie, who payed 
the price, he wasdecerned to make forthcoming the true worth of the Wool 
to I-ncrweek, although nothing appears inſtruced, that there was any Collu- 
ſion betwixt the Lady Botbwe/ and ViIkze, but what may be conjectured from 
the Lords allowing the price of the Wool. This kind of arreſtment hath not 
been drawn in example, for I have found no inſtance of it obſerved by any 
fince that time; and as the inſtance obſerved, is but the arreſtment of one par- 
ticular,if it were to be allowed it might be extended to more particulars, even 
toallthe movcable Goods and Means of the debitor, and certainly it would 
be ordinarly ſo uſed , as ſtraitning the debitor more, that he could diſpoſe of 
nothing, but to the uſe ofthe arreſting Creditor , and fo it would become an 
Inhibition in Moveables, yet much more inconvement, becauſe Inhibition mult 
be publiſhed at the Mercat Crofs, and regiſtrat; whereas arreltment -may bc 
done moſt privatly before two witnelles : And though Inhibitions at firſt were 
deligned to diſable debitors, not only to diipone or dilapidat their Landsor 
heritage, but their Moveable Goods, as the ſtile of Inhibieion doth (till ex- 
preſs, yet experience did carly ſhow, that there was a neceſsity for current 
courſe of Moveables, and that it could not conſiſt with Traftick and Commerce, 
that no man could ſecurely buy Moveables without inſpection ofregilters 3 and 
therefore, Inhibitions havenow no effe& 25 to Moveables , much lelsſhould 
arreſtment of the debitors moveables in his own hand , which could with no 


reaſon affc& the moveables , when diſponed for a juſt caule to third _ 
much 


Aſgnations, I; 
much leſs could it infer breach of Arreſtment againſt the buyers after Arreſt- 
ment.z and all the effect it could have, 'were only to ſupetad upon the Debi- 
tor , 'the penalty of breach of Arreſtment . thereby to Confiſcat all his Move- 


ables, whereas there are ordinarly liquidat penalties agreed upon, of conſent 
of Debitor and 'Creditor. 


26. Arreſtment being a perſonal Prohibition, uſed againſt him in whoſe 
hands theArreſtment was made.,ifhedie it is not extended to his Succeſlors, but 
they may diſpoſe of the Goods or Sums Arreſted, unlef it be renewed in their 
hands, in the ſame manner as an Inhibition, which is alſoa legal Prohibition, 
extending to Heretable Rights as Arreſtmentdoth to Moveables; but though 
the Debitor whoſe Goods or Sums were Arreſted die, the Arreſtment ceafſeth 
not, but the debt being eſtabliſhed againſt hisſucceilors, Proceſsmay proceed 
upon the Arreſtment, Feb. 19. 1669: [ſobe! Glex contra John Home. Jan: 22. 
1681, James Riddel contra Mr. William Maxwel. 


As to the effe& and extent of Arreſtments , they can only be laid on,and 
affe& moveable goods or moveable debts, and can only be madeuſlc of for ſa- 
tsfying of moveable debts (* what rights are moveable and what heretable, 
hath been ſhown inthe Title real rights) wherein by heretable, not only theſe 
are underſtood, which are properly ſo by Infefttment, but alſo ſuch ſums and 
deeds, as are by deſtination ſuch , as bearing obliegement for Infeftment or 
- Annualrent, even though the Bond did bear no Clauſe of requiſition; yet it 
did bear Annualrent, Arreſtment, or Appryzing, had been found null there- 
upon, unleſs it had been made moveable by a Charge, July 20. 1622. Jobs Cran- 
Fog contra Laird of Eaſtnisbit, The like, Hope Obligations, Alexander Mo- 
riſon contra Creditors of John Richardſon, John Cranſtoun contra Laird of Lug- 
tour, Yet the contrary hath alſo been found in-Bonds, bearing Annualrent 
without Clauſe of requiſition , that Poinding, Arreſtment and Appryzing, 
might proceed without a Charge, July 10. 1629. Laird of Clakmarnan contra 
Barronnie. Jan. 25.1642. Johnſtoun contra James Lotch: Butthe matteris now 
cleared by the A& of Par, 1644. cap. 41. renewed, Par. 16641. cap, 51. declar- 
ing that all Bonds and Sums, though bearing Annualrent, are Arreſtable at 
the Inſtance of any Creditor of that perſon , it Infeftment hath not paſt a&tu- 
ally thereupon 3 yet a ſum whereupon Appryzing had followed, was found 
not tobe Arreſtable by the Appryzers Creditor; and therefore, an Appryzer 
from that prior Appryzer, though poſterior tothe Arreſter, was preferred, Feb. 
22, 1666. Lockhart contra Lord Bargonzze, And though they do not foclear- 
ly determine upon what Bonds Arreſtment may proceed, as againſt what Bonds 
orſums it may proceed - yetit bears equally for ſatisfying of any debt, which 
though it cannot be extended to Heretable debt, upon which aRual Infeft- 
ment , is till they be made moveable , yet ought to beextended to all other 
moveable debts, upon which Infeftment hath not followed, that & pari, as 
ſuch debts are Arreſtable without a Charge, ſo may they be Arreſted for ſa- 
tifying of the like debt, without a Chargeupon the debtto be ſatisfied, more 


then upon the debt arreſted for ſatisfying thereof. 
- AER SER. - _ —_— 


27, Though no Heretable right, upon which Infeftment hath paſt , can 
be arreſted till it be made Moveable : Yet the rents and profites there- 
4 ; oe Arreſtable and moveable, December 15. 1630. Ogilbie contra Lord 

grlbtes 


D 28, And 
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29, And fo are the bygones of an Annualrent , conſtitute by Infeft. 
ment , for theſe bygones are as to all efte&s moveable , though the right it 
ſelf isheretable , as Fruitsfalling from a Tree arc moveable, though the Tree 


be not. 


29, Yea, Arreſtment of Annualrents, or Mails and Duties, 1s effeCtual, 
though laid on before the Term) it the Debitor to whom they belong were not 
denuded thereof before the Term, the Term being current when 1t was laid 
on, March 28.1624. Brown contra Jan. 15. 1628. Hamiltoun contra 
Falconer : where it was found that the Arreſtment did only extend tothe Term 
current againſt an. Aſſigney, though not intimating till long after , ſeing he 
was a ſingular ſucceflor.and had attained payment of ſome Terms Annualrent 
prior to the Arreſtment; but itwill not extend beyond the ſubſequent Term, 
where the Rent is payed Termly, as in filver rents, Hope arre{tments, Mr. Re- 
ger Mowat contra Walter Dick, Otherways it will extend to the whole year, 
in which it was laid on, as in Ferms, which arc payed together, Ibid. Thom- 
ſor contra Captain Wiſhart, Yea, an arreſtment of rent laid on betore the 
Term, was prelerred to a o_ appryzing, not having Infeftment before 
that Term, July 2. 1667. Williams Litſter contra Aitoun and Slich, - And anar- 
reſtment laid on, currente termino, was preferred to a poſterior affignation to 
that Term, July 27. 1673. Creditorsof Andrew Scot compearing, arreltmentis 
alſo valid, being laid on upon ſums before the Term of payment, Feb. 21. 1624. 
Brown contra Laird of Johnitoun, eodem dic entoun contra Atcheſon, "But in 
all theſe, the execution. was ſuperceded till the Terms of payment of the ar- 
reſted ſums were payed, Jxly 3. 1628. Scot contra Laird of Drumlanrig, Yet 
arreſtments ought not to be laid on for ſatisfying of debts, whereofthe Term 
of payment is not come; Therefore, {uch an arrcſtment was excluded by an ar- 
reſtmentpoſterior,which was laid one for ſatisfying a ſum,whereof the Term of 
—_ was come, when it was laid on, July 17.1678. Lord Pitmaiden contra 

Villiam and Robert Paterſons.Yea,it wasextended to the price of Lands, though 
laid on before Write but after agreement, Hope arreitment Lord Dalhouſie 
contra 


30. Neither was arreſtment effeQual, being only laid on in the hands ofthe 
debitors t ator, and not in their own hands Pr making theſame forthcoming 
for paymentof his debt to whom it was due 3 becauſe FaCtors are not Debitors 
but their Conſtituents, Hope arreſtment , Williaz: Muirhead and Mecmichacl 
contra Williams Wallace, 


31. Arreſtments have never been extended to future Debts or Goods for 
arreſtments, both by their name and nature, do only ſtop the Debitors goods 
or debts arreſted, toremainin the ſame condition they were jn when arreſted, 

F till Caution be found, or Sentence be obtained for making forthcoming, But 
Inhibitions do prohibite the party inhibite, and whole Lieges to buy tcomthe 
perſon inhibite, till the debt be fatisfhied, which is abſolute, and extends a- 
gainſt all buying or blocking with the inhibite , whether pro acquiſitis , or 
acquirendis, 


32. Arreſtment orderly Jaid on z renders the thing litigious, ſo that an 
Afſſignation made thereto, though to a Creditor thereafter, hinders not the 
arreſter to prove the debt by the Cedents oath, Decemb. 10.1623. Dowglas 
contra Belſſes, 


33. As 


Aſſignations. " 

32. As to the ſecond point propoſed, concerning the loufing of arreſtments, 
it hach been ſaid before, that the intent ofarreſtment, 1s the ſatisfaction ofthe 
arreſters debts, by the a&ion, for making forthcoming, which is a judicial 
Affignation to him, of that which is arreſted, or otherways by ſecurity,when 
he whoſe goods or ſums are arreſted, findeth Caution, and thereby louſeth 
thearreſtment, which is done by ſupplication to the Lords, and their delive- 
rance, which ofold, gave warrand to the Meſſenger to receive Caution, and 
louſe the arreſtmient ; but is well amended by the A& of Par, 1617. cap. 17. 
annulling that way of louſing arreſtments, and ordaining Caution to be found 
in the Books of Sefion, before giving out of the Letters, which arenot effe- 
ual , when the arreſtment proceeds upon a Decreet z and therefore, the 
Letters expreſs the arreſtment to be louſed , unleſs it proceed upon a De- 
creet. 


34. But if the arreſtment proceed upon production of the principal Bond 
unregiltrate, there being then no Decreet of Regiſtration, it may be louſed, 
Feb. 7. 1565, David Graham contra George Bruce and Door Martine: Orif 
the Decreet be turned in a Lybel, June 30. 1675. James Murray contra” John 
Yall: Or it the Arreſtment was laid on after the Decreet was ſuſpended £ Or 
if the Term of payment of the ſum, for which it was laid on wasto come, Now. 
4. 1675. Moſman ſupplicant: Or upon Confignation ot the ſum arreſted for, 
Fune 18- 1675. Hamiltoun fapplicant : Or when the Decreet upon which the 
arreſtment was raiſed » was turned to a Lybel, Jauner3o 1675. James Murray 
contra John Hal. But whenthe arreſtment was upona dependence, though 
the Liecreet proceeded upon the dependence before the loufing of the arreſt- 
ment z yetit was found, the arreſtment was louſed upon Caution, Juze 9.1674. 
Sibbald of Rankillor contra Sibbald his Son. 

In louſing arreſtments, no Juratory Caution was admitted, July 16. 2661, 
Colledge ot St. Andrews (ſupplant. 


— 


A 

35- Arreſtment being louſed, the party in whoſe hands itwas made, is fred 
ofthe aQion following thereupon, and may fafcly pay the ſum, or deliver the 
goods arreſted to the louſer of the arreſtment, Juwe 21. 1626. Balmerino con- 
tra Lochinvar, Hope arreſtment, Gordoun contra Brown, But if the ſum remain 
unpayed , the Arreſter may proceed againſt the perſon in whoſe hands he ar- 
relted, Feb.7, 1665. Graham contra Bruce. In this caſe the Debitor wholouſ- 


. edthearreſtment, had granted Afignation to the Debt arreſted ; yet thearreſts 


er was preferred to the Aſligney, in reſpe& the Caution is inſuthcient ordinar- 
Iy, which comes 1n the place of arreſtments. 


Upon arreſtment there ariſeth two aCtionsto the arreſter, the one is againſt 
the Cautioner, found in loufing arreſtment; the other againſt the perſon in 
whoſe hands the arreſtment was made. 


36, The other action for making fumsor goods arreſted forthcoming, is ors 
dinaryz and for underſtanding the requiſitesof it, it would be adverted, that 
arreſtment may be raiſed upon production of the principal bond, without De» 
creet ordependence, March 5. 1628. Binniecontra Roſs : Feb. 7, 1665. Grahane 
contra Bruce. Hope arre(tment, Thomjon contra Mcmorrarn, Secondly, It may 
be raiſed upon an action depending» Thirdly, Upon a Decreet obtained a- 
gainit the Debitor, whoſe ſums are mes - But there can be no proceſs 
tor making forthcoming, till the debt be Liquidat and eſtabliſhed by a De- 
creet at the Arreſters Inſtance, againſt him whoſe goods or fums are arreſted, 
D 2 Or 
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Or againſt ſome repreſenting him , which was ſo done , though the principal 
Parties Advocat compeared and conſented, March, 13. 1628. Somervel con: 
tra Herriot, Hope transferring, Laird of La*:irgtouncontra Sir James Darham, 
And if that party dy before the Decreet for making forthcoming, the Decreet 
muſt be transferred againſt theſe repreſenting him - Butit none will enter to 
be Heir, or Executor to him , but renunce 5 yet the party that might ſuc- 
ceed, mult be called Cegnitiomis cauſa, Spot, de hxreditariis ationibus, Murray 
contra Dalgleiſh; and therefore, when the arreſtment is upona principal Bond, 
orupon a dependence, the Bond muſt be regilrate, or Decreet obtained there. 
upon , or upon the dependence before the party in whoſe hands the arreſt- 
ment was made , be oblieged to anſwer the party whoſe ſums and goods are 
arreſted, muſtnot only be called 7: 3nitio litis, but to all the dyets of the Pro- 
ceſs, March. 17. 1637. Captain Start contra John Inglis, In this Proceſs the 
arreſtment was not found inſtrufted by extrating the Horning, containing 
arreſtment, and ofthe Executions, butthat the principals of both muſt be pro- 
duced, Spot. arreſtment, Stevin Boid contra Wilſon 


37. As to the Exceptions competent in this ation 3 Firſt, itis not compe- 
tent to the partyin whoſe hands the arreſtment was made, to alledge payment 
made by the party whoſe Goods or Sumsarcarreſied, that being jwstertij, com- 
—_ only to that party himſelf who muſt be called, Decem, 21. 1621. Mr, 

atrick Hamiltoun contra Danlop. Neither will it be relevant to either party 
to alledge the debt; whereupon the arreſtment 1s raiſed , 1s ay ton 5 but 
the reaſon of ſuſpenſion muſt be repealed by way of defence, 1ar. 25. 1642. 
Major Stirling contra Mr, James Aikenhead, But it will be relevant to alledge 
that the arreſtment is null, as being execute uppn the Sabbath day , Feb, 3, 
1663, Charles Oliphant contra Dowglas : Or that the arreſtment not being up- 
on aDecreet, was louſed ; and that the fums are payed : It is alſorelevant, 
that the goods arreſted were lawfully poynded by another Creditor of the 
party to whom they belonged, becauſe arreſtment is but a begun incompleat 
diligence, and doth not tranſmit the right, till Decreet be obtained thereup- 
on : But others uſing more compleat dihgence will carry the ſame , June 5. 
1611. Wright contra Thomſon and Archibald Dick, which was ſuſtained, albeit 
the arreſtment was laid on for Exciſe, Decemr, 1679. Forreſter contra the Tack(- 
men of the Exciſe of Edinburgh : Yea, though the party in whoſe hands ar- 
reſtment was made, fuftered the poynder to enter his Cellers, and poynd the 
goodsarreſted, March 11. 1635. Williams Dick contraSpence and Thomſon. In 
this caſe the haver voluntarly opened his Celler by pation with the poynder 
which was not reſpected, ſeing he refuſed not entry to the arreſter, 1f he had 
demanded it, Feb.12.1636. Leſly contra Lady Lndqubary. But this exception 
will bz elid<d by this reply, that the party mn whoſe hands the arreſtment 
was made , colluded with the poynder , and voluntarly exhibited the goods 
arreſted to be poynded, not being paſſive therein, but aive to- prefer the 
poynder , as was formerly found relevant, Hope arreſtment, Doctor Knloch 
contra Halyburtoun. Tames White contra Robert Blackater. Tan. 20. 1672. John 
Bell contra Fleming and Watſon, Itisalſoa relevant Exception, that the ground 
of the arreſtment or the ſum arreſted was Heretable, before the AF of Par. 
1664. Or fincethat Infeftment hath paſſed upon either, unleſsit be made move- 
able 3, and therefore, arreſtment being laid on upon ſums conſigned , for a 
redemption was not found effeQual till Declarator of redemption paſs, which 
only makes theſums moveable ; and during the dependanceof the redemption, 
theſe ſums cannot bearreſted, as belonging to the uſer of the Order, becauſe 


they come in placeof the Lands redeemed, and can belong only to the oy 
etter, 


- 


Aſſienations. 17 


ſetter or Appryzer, orany having right from them to the Lands Wodletz but 
after Redemption, the fum conſigned may be arreſted and wade forthcoming 
for piyment of the Wodlerters debt, Spotſ. Arreſtment, Hepburn cortra Hay, 
It is alſo a competent exception, that the thing arreſted 1s a proper Aliment, 
Expreſly Conſtitute, and notexceeding the meaſure of Aliment, Novezr. 19. 
1622. Thomas Donaldſon contra Kirkaldie and Barclay, And the Fee of a Ser- 
yant was not found arreſtable, 1n ſo far as it was neceſlary for the ſervice he 
was in , but only for the ſuperplus, more then was neceſſary for his Aliment 
inſuch a ſervice, Jalpg. 1668. Henyb Begg contra Robert DavidJjon Preceptor 
of Heriots Hoſpital. The like holds in the Kings Penſions and Fees of His pub- 
lick Miniſters, Lords of Seltion, and others which are not arreſtable in the 
Theſaurers hands by A& of Sederunt, 1513. and was fo found in thecaſe of 


Sir Robert Murray Juſtice Clerk, a part of whole Sallary was arreſted, Feb. 


$. 1662. 


38. When purſuits are for making arreſted Goods forthcoming, which are 
not liquid, the party in whoſe hands arreſtment was made, will not bedecern- 
ed for making forthcoming a liquid fum for the price: But if heoffer the Goods 
ipſa corpora, the Decreet will contain a Warrand to the Magiltrates of the 
place to rope the Goods arreſted, that the price thereof may bedelivered to 
the arreſter, Novem. 12. 1680. Stevinſ6n contra Sir Fohbn Paul. 


Appryzingand Adjudication of Heretable ſums, whereupon Infeftment hath 
not Ellowed, being little in uſe, though competent ſince the AR of Parlia- 
ment, 1644. We ſhall tay zo more of it in this place , but as we have confi- 
dered theſe ſeveral ways of Tranſmiſſion of Perſonal Rights ſeverally ; we ſhall 
now conſider them joyntly as they fall in competition, tor preterence amongſt 
themſelves, and each with others. 


39. Intheſe Competitions it muſt be conſidered that arreſtment doth con- 
ſtitute no Right in the Arreſter , but is only a legal Prohibition toalter the 
condition of the thing arreſted, and to pay ordeliver the fame to the Arreſt- 
ers debitor; but that it mayremain in his hand for ſatisfaction of thedebt arreſt- 
ed for : And it is only general arreſting all ſums of Money or Goods, in the 
hands of the party in whoſe handsit is laid on, due orbelonging to the arreſt- 
ers debitor, for ſatisfying of the debt whereupon the arreitment proceeded; 
and therefore , cannot be of more «ffe&, then a denunciation of Lands to be 
appryzed, or a Citation ona fummondsof Adjudication 3 and theretore,doth 
Conſtitureor Transfer no Right, bur is a legal diligence, rendering the ſubje& 
matter arreſted litigious , ſo that the party in whole hands the arreſtment js 
made, cannot alter any fums or debts belonging to that debitor in prejudice of 
the debt arreſted for, until the Arreſtment be louſed, and Caution found for 
the debt or Decreet , abſolvitor or declarator be obtained, excludingthe ar- 
reſtment: ' And if he do any thing in the contrary, it infers breach of Arreſt- 
ment, confiſcating his Moveables , and he is you » 4 if the ſums or goods 
remained iu his hand, pro poſeſſore kabetur qui dolo deſtit poſſidere : And though 
the Arreſtment have no intiwation to the Arreſtersdebitor, or any of hisCre- 
ditors; yet ifany of them recover the ſums or goodsarreſted by the Colluſion 
or neglect of the party, in whoſe hands arreſtmentis made, he will ſtill remain 
lyable 3 and ifhe have not ated bona fide, he will incur the breach of arreſt- 
ment; as ifby Collafion and gratification, he or his procurator ( whoſedeed 

E will 
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will be preſumed his) oppoſe the arreſter , and procure delay to compear, 
and depone and acknowledge the debt , or be holden as conteſt to another 
arreſter ; neither will he be liberat by oftcring his oath, that he gave no ſuch 
Warrand, for the imploying a Procurator is a ſufficient Warrand for all the 
common courſe of a , and requiresno ſpecial mandat : Yea, if he pay or 
dcliver to any other arreſter, or even be poyndedupon a Decree: at his in- 
ſtance, he will not be liberate,cing he oughtto have raiſed a Proceſs of mu]- 
tiple poinding , calling the debitor and all thearreſters or aſligneys to diſpute 
their ſeveral rights, thatonce payment to the party, found to have belt right, 
mightliberate him; yet if he have payed , he does th&eby without a dire&t 
aſiignation, come in the place of rhe party to whom he hath payed; and if he 
can ſhow that parties right, is preferable to the arreſter infilting , he will be 


heard thereupon, 


And unleſs it be found that he procceded warrantably , not only will he be 
decerned to make forthcoming , though it infer double payment ; but hero 
whom he payed unwarrantably , * will be compelled to reſtore and fatisfie 
the arreſter, the ſubje& having been litigious by his arreſtment , before the 
other party recovered theſame , albeit he have recovered payment, bona fide, 
without any faultin him, but by the litigiouſneſs of the ſabjet; For payment 
made bonafide, with a preferable Right , relieveth only the payer, who was 
or might have been compelled to pay, being conſcious ofnoother Right: For 
it is not relevant for the party obtaining payment , bora fide 5 nor will that 

round of Law ſecure him , qui ſun recipit, licet a non debitore non tenetur ye- 
; ny which holds only in voluntary payments , 4 20x debitore, and where 
the ſubjeR is not litigious. 0 


Upon the ſame ground , albeit the party in whoſe hands arreſtment is 
made, collude not , but do equally paſſive , or equally oppoſe the Com- 
etitors ; Yet if the debitor collude and propone Demon againſt ſome 
' of the Competitors, and not equally againſtall , and thereby procure delay, 
and Terms to prove , if he ſuccumb, though another purſuing in a feve- 
ral Proceſs , before the ſame or different Judge , obtain Decreet and pay- 
ment thereupon, yet he will be neceſlitate to retound, if hehad not a prefe- 


rable Right. 


41. If the party in whoſe hands arreſtment was made , appear and offer 
to depone , if the purſuer ſuffer him to depone generally, that the time of 
the arreſtment he had neirher Goods nor Sums belonging tothe Debitor in . 
his hands, the arreſter will not, ex itervallo , obtain him to be more parti- 
cularly interrogate , ad uitandam frandem & perjurium ; but if before , or 
at his oath given in general, there be ſpecial interrogators offered by rhe par- 
ty or the Judge , whether at any time in his hands, ſums or goods belong- 
ing to the arreſters Debitor , and how , and when he ſatisfied or deliver- 
ed the ſame, he will be holden as confeſt , unleſs he depone particularly 
that he be not his own Judge, as to the time when he was due, or when 
he ceafled to be due 5 For he may pretend or imagine, that the time of 
the arreſtment , he was not debitor , becauſe he had payed to an Aſlig- 
ney , Whoſe Afignation was prior to the arreſtment, albeit intimation 
was not prior, though he had promiſed payment before intimation , yet 
he could not thereupon have been compelled to pay it, if before payment an 


arreſtment had interveened , becauſe his promiſe could be but underſtood 
on, 
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to be according to the parties Right » to whom he promiſed , which he 
could not quarrel 3 but it another did exclude that party, he could not be 
lyable to double payment , albeit he had given a Bond of Corroborati- 
on, unlefſc the Aſigney had offered to intimate , and he had hindered 
the ſame, as unnecetiary , and promiſed payment 3 for then through his 
own fraud or fault , he would be lyable to pay both parties; and therefore, 
the promiſe of payment was only found relevant to exclude an Arreſtment , 
after the promiſe, to be proven by the Oath , or Write of the Arreſter , 
and not of the Promiſer , or party to whom he promiſed ; yet if the Pro- 
miſe were not ſo proven , and thereby the Arreſter were preferred ; the 
party promiſer, in whole hands the Arreſtment was made , was declared 
tree of the promiſe , unlels there had been Tranſaction , or that the pro- 
miſer had undertaken the hazard , Mr. James Elphingſtoww contra George 
Home and the Laird of 'Sfecyhope, December 11. 167 4. 


22. That which Transferreth the Right , is neither the Arreſtment , 
the Citation, nor any thing in Proceſs, but only the Decreet for mak- 
ing forthcoming , which is in the ſame conditions , as to SubjeRs, ar- 

ble as Appryzings , or Adjudications are to others, which do not 
import full ſatisfaCtion of the Debt , and do not fully liberate the Debitor, 
but that other diligences may be uſed for the fame debt , unleſs he poſ- 
ſelle till the legal expyre 5 and in the ſame way after Decreet , for ma- 
king forthcoming , the Arreſter may uſe other Diligences, but in com- 
petition with other Creditors ufing diligence , he may not exclude them 
and keep up his own diligences , but hath his option thereof. 


| Seeing the Arreſtment maketh the Subje@t Arreſted Litigious , it hath 
the common effe&t neceſſarly introduced by Law , #2 re Litigioſe , that In- 
choat diligence. cannot be excluded , either by the voluntary deed of the 
Debitor , or by any legal diligence y_ , unleſsthe uſer of the firſt In- 
choat diligence become negligent, Nam wigilantibus , non dormievtibus jura 
ſabveniant. 


The application of theſe Grounds will eafily clear the m— in the 
— of Arreſtments with Afhgnations, or of Arreltments with Ar- 
reitments, 


43. And as to the Competition betwixt Aſſignations and Arreſtments 3 
an Affignation duely intimate, isa full and compleat Tranſmiſſion of the 
Right aſſigned, if by its nature it be aſſignable , and thereby the right of 
the Cedent ceafſeth, and the Afigney becomes Creditor , and hath no 
neceſſity of any further diligence to compleat the Right : Therefore no 
poſterior Arreſtment will be preferred to an Aſſigney , if the intimation 
be before the Arreſtment, which is accounted , not only by dayes , but 
by houres : But if the intimation and execution of the Arreſtment be both 
in one day, and expreſs no hour, if the Arreſter be not negligent, they 
will come 11 , pars paſſu , becauſe no priority doth appear , Spotſ, Debi- 
tor and Creditor , Mr. Corneliws Ainſly contra Ni-ol Edward , which will 
hold in the competition of diverſe Arreſtments , or diverſe Afſsignati- 
ons , where no priority doth appear 3 for we have little reſpect to the an- 

2 teriority 
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teriority of debts in competition , but to the anteriority of diligence, as is 
evident in Appryzings and Adjudications. 


44. But if the Arreſtment be prior to the Intimation , the Arreſt- 
ment is preferable, if it fail not in diligence z and therefore , an Ar- 
reſtment was preferred to an Afſignation intimate the ſame day , but two 
hours thereafter , January 30. 1629, Davidſon contra Baleanquel : Yea, 
an Arreſtment upon a dependence , was preferred to a polteriour Aſſigna- 
tion , though intimate halt a year before ſentence , upon that dependence, 
Hope Afſignation : It muſt be in the diſcretion of the *Judge to determine, 
when Arreſters fail in diligence. 


45. And as to Intimations , they are inqueſtionable , it done by Inſtru- 
ment , or by Charge of Horning , at the inſtance of the afſigney upon the 
aſsignation , becauſe the Letters bears, that the aſsignation was produc- 
ed to the Judge , paſler of the Bill : and there is little doubt, that afsig- 
nations attaining effe&t by Pofſeſsion , will be in the ſame caſe, as if inti- 
wate by Inſtrument : Or if Bond of Corroboration be obtained upon the 
aſsignation, or Diſcharges inſtruQing payment of a part of the debt afsign- 
ed: Or ifin Proceſs, the Afbignation be Judicially produced 3 but che 
cafe is not alike , nor have I obſerved it decided, if Citation before the 
Afignation be Judicially produced , will exclude an Arreſter, aredio tem- 


pore. 


46. As to the competition of Arreſters , the firſt Arreſtment , not failing 
in diligence , is preferable ; and therefore, the firit Arreſter was preferred, 
though prior but by cone day , though both obtained Decreet upon the ſame 
day , and both uſed full Diligence , Febraary 1. 21665. Collonel Cunninghame 
contra Zayel. And hikewiſe, an Arreſtment by Letters from the Lords of 
Sefsion , and firſt Citation thereupon , being inſiſted m without negligence, 
was preferred to a poſterior Arreſtment , though obtaining the firſt Decreet, 
before a Sheriff , in reſpe& that Decreets before the Lords , cannot be ſo 
ſummarly obtained , eſpecially , ſeing they mult abide the courle of a Roll, 
November 23. 1677. Sir Robert Montgomery contra Alexander Rankine, And 
a poſterior Arreſtment was preferred to a prior , in reſpect the Term of pay- 
ment of the ſum , for ſatisfying of which, the firſt Arreſtment was laid on, 
was not come at the time of the firſt Arreſtment , but before the ſecond Ar- 
reſtment was laid on , the Term of payment of the ſum, for which it was 
laid on» was paſt z albeit the Terms of both ſums were paſt before the com- 
petition' came before the Lords by Advocation , July 29. 1670. Charles 
Chanters contra Cornelins Neilſon : Fuly-17. 1678. Lord Pitmaiden contra 
william and Kobert Paterſons. And for the ſame cauſe, Arreſtment upon a 
Decreet may be preferred to a prior arreſtment upon a dependence; be- 
cauſe the ground of the former hath paratam executionem : and not the 
ground of the Jatter - Yet an' Arreſtment upon a Dependence was pre- 
terred to a poſteriour Arreſtment”, obtained upon produQtion of a Regj- 
ſtrable Bond , before it was Regiſtrate , and ſo was not raiſed upon a De- 
creet , Hope Arreſtment , Thonrſor contra Mcmorran. And arreſtment Jaid on 
after the Tcrm of payment of the debtarreſted , was preferred to a prior 
arreſtment , laid on before the Term of' payment upon the debt arreſt- 
cd, 
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ed, July 5. 1673 Birnie contra Mowat and Crawfoord, And an arreſtment 
laid on verbally by a Towns Officer, was excluded by a poſterior arreſt- 
ment , having an tE.xecution betore witnefles , albeit the verbal execution 
was the cuitom of the place, July 19. 1678, Warrock contra Brown, 4nd 
a firſt arrcher was not excluded for want of diligence, but was prefer- 
rcd to a poſterior Arreſter , who had brought his Cauſe to be concluded, 
a: which time the prior arreſter compeared , and produced an atlugnari- 
0, after his arreſtment from the common debitor , whereby he needed 
* no further diligence , July 19. 1673. Birwie contra Crawford : This Afsig- 
na.'o8 .was found no voluntary Granfication, ſcing it preterred the firſt 'le- 
22) diligence : And upon the ſame ground, an Alggney by 2 Baukrupt, 
was preterred ro a poſterior Arreſter , in reſpect the Aisigney had ulcd the 
lirſt dihgence by Horning, betore the arreltment, Novem. 2G. 1677. Blhop 
of Glaſgow contra Nicolas and Hyown, 


_ 
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W here > ol  Reſignarions» 1n 
favorem » Appryzings and 


A dqjudications of Rel 


Kughts. 


Diſpoſitions of Property carry vir- 
tually all Leſſer Rights. 

How ſuperveening Rights, belong- 
ing to Authors, belong totheir ſin- 
gular ſucceſors. 

Diſpoſitions deſcrived, 

How diſpoſitions are accompliſhed in 
equity. 

How by the Law of the Romans 
and other Civil Nations. 

Poſſeſſion accompliſhethreall Rights 

Property of Moveables is preſumed 
from Poſſeſſion. 
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8. Reſignation in favorem. 

g. Diſpoſutions or Aſſignations, by theſe 
who have no Right with conſent of 
theſe who have Right ; how far 
effeFual. 

10. Procuratories or Infeftments of Re- 
ſegnation, after fourty years Poſe 
ſeſſron by Charters, needs not be 
produced, 

11. Infefiments on Reſignation carries 
any leſſer right in the diſponer , 

though not expreſt, 

I2, The effe of reſignations accepted by 

the 
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the Superiour , before Infeftment 
follow thereon. 
15. Swperiours are not oblieged 1o re- 
ceive the ſingular Succeſſors of 
of the Vaſſals after Infefiment ex- 
pede , though it bear to the Vaſe 
fals Heir and Aſſigneys. 
14. Appryzings can only proceed on lis 
quid ſuns. 
15 Appryzings reaches al HeritableRights 
though not provided to Alſig- 
regs. 
16. Appryzings carryall perſenal Rights, 
without Intimation. 
17. The riſe of Infeſiments upon poſteri- 
or Appryzangs. 


& vw» 


18. Infeftments may be obtained ſiun- PF 


marly upon Appryzings afier the 
debitors death. 

19. The efje& of Appryzings as to Non- 
entry, Ward, and Liferent- 
eſcheat. 

20. The denunciation whereupon Appry* 
zing follows , renders the mat- 
ter litigions, and excludes poſie- 
rior voluntary Rights. 

21. Competition of Appryzings. 

22, The effet# of Appryzings at the In- 
Stance of Superiours againit their 

own Vaſſals. 

23. The effe## of Appryzings, as to Re- 
movings , Mails , and Du- 
ties, 

24. Allowance of Appryzings. 

25. Whether Superiours muſt receive ap- 
progzers, not inſiruting their 
authors Right. 

WG. The quantity of theVears Rent due 
to Superiours for entering AP. 
Pr jeer.. 
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27. What courſe 7s competent againſt 
contumacious Superiours. 
28. The Legal Reverſjon of Appryz- 
Tngs, 
29. Appryzers may uſe other diligence 
for their payment, though the Ap- 
prizings were expired, 
30. Nullities of Apprizings. 
31. Modification of exorbitant Penalties 
in Apprizings. 
32. Apprizing ſuſtained without a charge 
for the ſum, 
33. Apprizing ſuitained , though the 


Letters and Execuitons were 
blanks to the Lands, the Meſ* 


ſenger who denunced , being 
Judge to the Apprizing , in 


| which they were filled up, which 
. was 4 more ſolemn Execy- 


#101, 

Apprizing ſuſtained without 
producing the Letters of Appri- 
Zing, being long before , but the 
Inſirudions of the debt were 
found neceſſary to be produced 
within Preſcription. 

35- An Apprizing ſuſtained , though 

by diſpenſation a a private 
Plate, and the Court of Appriz. 
ing adjourned, 

36. An Apprizing of Rights, ge- 
nerally preferred to a poſterior 
Apprizang of the Right in ſpecial, 
being an Annaalrent. 

37. Apprizings become extind by pay- 
ment , and the debitors Right 
revives without new Inveitj- 
tare, 

38. In what caſes Apprizers muit poſ- 


{eſe 
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| ſeſſe , and how they are coun- 
table, 

' 29. What alterations in Appriz#ngs are 
Introduced by the AGt of Par” 
liament, 166x. Cap. 62. as #0 

the indurance of the Legal, and 
roming in part paſlu, 
40. Now Appriztngs coming in the 
perſon of the Devitors appear* 
and Heir, are ſatisfiable from hint 
or bis Truſties, 
41. How Apprizings againſt parties 
charged 10 enter Heir, ave re- 


« deemable. 
42: Legals run not againſt Minors. 
43. Apprizers continuing to poſſeſs af- 
ter the Legal, can uſe no other 
diligence, but the ſums are there- 


the Lands were evited, the 
reſt being worth the whole 
ſum. 
44. Theriſe of Adjudications. 
45+ The Form of Adjudications on Re- 
nunciations to be Heir. 


46. Why Adjudications paſt at random, 
and may now be put to Inſtru# 


by ſatisfied , though a part of 
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ſome Intereſs in the Debi. 
for. 
47. What Rights are afſeded with Ad. 


judications. 
48: Superiours wuſt receive Adjudg- 


ers , paying 4 years Rent, un- 

leſs they pay the Creditor, and 
then theSuperlour will have no + 
years Kent, 

49. How Adjudications are Redeem- 
able. 

50. Adjudications may be for the ap- 
pearand Heirs own debt. 

51. How Adjudications become Ex- 
tin@. 

52, The form and effe® of Adju- 
dications to perfet Dijpoſi- 
7108s. 

53. The form and effe# of the parti- 
al and total Adjudicaitons in. 
troduced by the AG of Parlias 


ment , 6. of September; 
1672. 


AE i. 


Diſpoſetions. 


3 DISPOSITION may, and ſome- 


time doth fignifie the alienation of any 
Right, whether real or perſonal , ſothe 
ſtile and tranſlations ordinarly bears, the 
afcigney to transfer and diſpone, as aſs1g- 
nations ſometime extended to the diſpo- 
fal of real Rights , which are frequently 
provided, not only to Heirs, but to Af 
ligneys 3 yet theſe Terms are ſo appro- 
priat and diſtinguiſhed, that a Diſpokiti- 
on is applyed to the alienation of real 
Rights, and Afsignation of perſonal 
Rights. 


1. In both diſpoftions and afignations, the Diſponer or Cedent is called 
authour , and the acquirer is called the ſingular ſucceſior, and in both , this 
common Brockard takes place, jas (upervemens authori accreſcit Succeſſori, that 
is, what ever Right befalleth to the author after his Diſpofition or aſsignation, 
SECS — to whom he had before di LE fit had 

1 hisPerſon when he diſponed,and as if it had been expreſly diſponed b 
him, whence ariſeth the diſtinftion;betwixt diſpoſitions —m———d 
and implicite, or tacit when the Right isnot expreſly diſponed, but tacitely or 
virtually , as he who diſpones the pro , kocipſo, doth tacitely and virtu- 
ally diſpone any lefſer Right, as a Rev Servitude, Liferent, though no 
particular mention be of theſe, according to another Rule of Law majors in- 
efe minis. ſoary perſon Infeft in Property , and his Seaſme Regiſtrat, will have 
right toa Reverſion , ifno more was in the Diſponers Perſon 3 albeit aſsigna- 
tions to Reverſions _—_— Solemnities , as to be regiſtrat in theRegiſ- 
ter of Reverfions ; yet the _ of this Seafine will be equivalent : fo 
a Liferent Right, granted by him, who had only rightof Tack , was found 
to carry the right of that Tack, during the Liferenters life , Hope Liferents, 
Laird Roſ5jth contra his Tennents. like of a Back-tack, 1bid. Lady Boyd 
contra her Tennents , Stzart contra Fleming. The like found of a Liferent, 
which carried the Right of a Reverſion, quo 4d, the Liferenters lite, Decene. 
5. 1665. Beg contra Beg. 


2. There is no queſtion of this accreſſion, when the diſponer diſponeth for 
—_— —_ had , or ſhall acquire, which is a —— -- dif- 
tion, ofany Right ſuperveening , if the debate fall berwixt ifponer 
and ſucceſlor , there is al litele queſtion, if the Right diſponed have — ſt 
or implyed abſolute Warrandice, as being for a Cauſe Qnerous - In which | 
caſe, ifthe queſtion be betwixt the diſponer and fucceſfor, he who diſponed 
tor an equivalent Cauſe, importing his acknowledgement of having an abſo- 
lute Right , cannot cloath humſclf with any poſterior Right, which would in- 
fer warrandice againſt him , if it were in another 5 and therefore, 
that perſonal objettion excludes hum, i bemgin hisown perſon - Neither js it 
queſtionable, that if the Diſpoſition or Aſſignation be limited, as being only 


to a particular Title, MI. "< ight the Diſponer hath, or bear- 
mng-- 


0, 
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ing warrandice from his own FaQ and Deed, thenit he acquire a poſterior 
Right, he may make uſe thereof againſt that perſo2 to whom he diſponed, 
much more may. any.ſfingular Succeſſor of his 3 and therefore , in the calc 
decided, July 19. 1664. betwixt Dam Elizabeth Dowglas and Sir Robert Sin. 
clar her Spouſe contra the Lairdof Wedderburr, anent the Teinds of Kel and 
Kimmergem , whereof the Earl of Home, common author, gave a Tackto 
Wedderburns predecefior, withwarrandice from his own deed 3 and anyright 
the Earl then had being reduced, hedid thereafter acquire a new Right from 
Coldinghame, and thereupon granted a Right to William Dowglas of Evla, to 
whomtbe ſaid Dam Elizabeth Dowglas is:heir, which ſupperveening Right was 
- found not to accreſce: to Wedderhurn , to detend his Tack, ſeing he had not 
abſolute warrandice, . but from his own deed only : But the main queſtions, 
whea the contraverſie is not betwixt the author and the party to whom he diſ- 
pones, but berwixt the ſingular Succeſfor :of that author and that party to 
whom he had diſponed before, in which caſe the perſonal objection upon the 
warrandice, hath no place; and oftimes the right oo rveening, requireth ſpe- 
cial folemnities, and cannotbe tranſmitted without theſe, as Reſignation; Con- 
firmation, Scaline, yet even in theſe.caſes, reaſon and the Lords Deciſion ex- 
tended the rule ſo, that the ſuperveening Right, ipſo faFo, accreſces without 
any new ſolemnities z butif the neceſlar ſolemnities have preceeded whenthere 
was, no right, whenſoever the Right ſuperveens, it is drawn back, as if it had 
beenin the time ofthe former ſolemnities, fiFione juris ; and ſo ifa Superiour 
acquire the Right. of Forefaultry.of his Superiour, the ſame ipſo faFo, accrel» 
ceth to the ſub-vaſſls, and cannot be made ute of againſt them, Spot/. Con- 
jundfees, Malcolm Crawford contra Mordiſtoun. Thehke was found, Feb. t5. 
I6. 1665. Boid of Penkil contra Vaſlals vt Carſiuth: In which caſe the Vaſ- 
fals were ordamned.;to pay their: ſhare of the Compoſition of a Ward : But . 
where the ſupervetning Righe befell to the Authors appearand Heir, and was 
by him-diſponed to another, before he was entered Heir 3 in that caſe, the Au- 
thors appearand Heir , obtaining;gift ofthe Liferent-eſcheat of Lands diſpon- 
ed'to Vaflals,- the fa1d Liferent: was not found to accreſce to the Valſlals, be- 
cauſe the appearand Heir was denuded thereof , in favours of another, before 
he. was Heir, Jwly 5.1611. James Skeen contra Vaſlalsof Athol; this Rule was 
fo. far extended ,; that a ſuperyeriient Right, : by Decreet of Reduction and 
Improvation acquired by Swintowt:, having right to the Lands of Brimifoan, 
was tound toacgreſce to the Earl of Lauderdail, being reſtored, July 13+ 1664. 
Earl of Lauderdale contra Heretot of Wolvret. But where a perſon having a 
_ diſpoſition of Lands, ,did Inſeft another in Lifercnt, himſelf never being In- 
_ fefts idid aſiign the Diſpoſition to a third partie, who was thereupon Inieft, 
that Diſpoſition was not found to accreſce to the Annualrenter , becauſe his 
meu was never Infeft thereupon , Jaxe 29. 1676. Fames Brown contra 
Sri Fel 4 | 


- Jt the common opinion, that if a party:grant Infeftment , before he bein- 
_ teft himſelf, and he. thereafter Infett., . it accreſceth to that party whom heIn- 
feſt before, ifthe-queſtion beberwixtthem, but I have not obſerved it dirett- 
| Iy.decided, guid jatis 5, in theſeccafes ,/ ifa perſon not infeft,, do give Right 
.. to.two paruies, rand thereafter be In{eft,' ro: which of the'rwo his ſuperveening 
. Infeftment will actxeſce :. Or 3f he Infeft one, -wheri heis not Infeft, and there» 
_ after-another, whenbe is Ihfeft, which of theſe will have right 3 bur it ſeems 
the firſt Infeftment;n-both cafes will be-prcfetred , becauſedhe common Au- 
thois Right accreſceth, '2pſofads;:; /Yet if theicommon Authors Infettment pro. 
ccea upon the diligence ofany party, it may feem the ſame will only. accreſce 
6 | ro 
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to him who is the procurer ofit 3 yet even in that caſe, it was found toaccreſs 
to the firſt Right,withabſolute warrandice, June 21 1671. John Nielſon contra 
Memzies of Enoch. Butnowto return to what is ſpecial in Difpofitions. 
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3- A Diſpoſitionis the tranſmiſſion, or conveyance of real Rightsfrom the 

Diſponer to his ſingular Succeſſor, not in contemplation of the Diſponers 
Death , for ſuch are comprehended among ſucceſſions, from the dead as Le- 
gacies, Donations, mortis cauſa, &c. 
A Diſpoſition is ſaid tobea conveyance, arid ſoit is taken, not for theDiſ- 
poſitive a@ of the Will only, but whatſoever elfe is requiſite to compleat the 
conveyance, as Tradition, Reſignation, Poſſeflion, though a Diſpoſition 1s 
oftimes taken as diſtin& from theſe , for the more clear uptaking of convey- 
ances of real Rights; Conſider firſt, what 1s requiſite totranſmit them by the 
Law of Nature, withoutany poſitive Law or Cuſtom : and next , what by 
theſe is requiſite to tranſmit the teveral Rights. 


As to the firſt, it hath been ſhown inthe Title (-real Rights ) how far Do- 
minion and Property is competent by the Law of rational Nature, and it can- 
not be doubted , but-that though there were no poſitive Law nor Cuſtom, 
that the rational Creature is naturally inſtructed how to Diſpone and Alienate 
hisown, the power of Diſpoſal being the Charaderiſtick of Dominion, which 
is natural toman , being created Lord of the Creatures. 


. The queſtion then is, by what a& men may naturally exerciſe the power 
of Diipolal, which can be no aR of the Underftanding, that being only con- 
templative, and nothing a@ive nor operative, for Conſtituting or Tranſmit- 
ting of: Rights, but it muſt needs be an aR of the Will, for by it, Rightsare 
both acquired, Relinquiſhed and: alienate : There may be three atts of the 
Will about the Diſpoſal of Rights, a reſolution toDiſpone a Pattion, Con-. 
trac or Obligation, to Diſpone, -and apreſent will or conſent, that thatwhich 
is the Diſponers, be the Acquirers. Reſolation terminats within the Reſol- 
ver and may be diſlotved by a contrary reſolution, and fo tranſmits no Right; 
PaQRion'. does only Conſtitute or tranſmit a perſonal Right, or Obligation, 
whereby the perſon oblieged may be compelled to tranſmit the real Right. 
It maſt needs then be the prefent diſpoſitive will of the Owner , which con- 
veyeth the right toany other, which wexpreſtby ſuch words, de preſemi, Ti- 
tiws Dil; , Alienateth, or Anmualizeth, Gifteth, Granteth, - Selleth, &&: 
which- connot m_ import an Obligation, having its effett in the futurez 
though there may be Obligations conſequent as to delivery, warrandice, &#c. 
But theſe Terms do exprelie ſomething preſently done, and not ingaged tobe 
done, and ſo can-be nothing elſebut Altenation or Tranſmiſhon of the Right 
ical. *+7Tk BE FI | 


That the Diſpofitive will of the owner alone, withont any further,, is fuff-. 
cient to alienate his Right, witharit Delivery or Poſſeſſion, is evident in per- 
lonal Rights, - wherein the Difpoſitive Clauſe of, Aſhignations or !Tranſlations 
is ſatficient'z Intimation or Potleffion being mtroduced for expediency in ſogie 
cales, by our Cuſtom, that the difpolitive will is alſo fufficient to tranſmit real 
Rights; it appeareth , becauſe the will alone is ſufficient to retain, not only 
Rights, but even 'Poſteffion it {f, rhoughthere be no Corporeal a& exercil- 
ed therein 3 arid therefore, the; aft of the will alone, as it retaineth, ſo may 
tt rehnquith that Right or Poſſeſſion, whereby it ceaſleth tobe the former 

G 2 Owners; 
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Owners; and therefore, if the Will be not fimply to Relinquiſh, but tore- 
mit or tranſmit the Right to any other, hoc ipfo, that ather doth become dowj- 
us; Dominion being the power of diſpoſal, which is a Faculty, and no Cor- 
porzal thing, and may be fitly Conſtituteinthe Acquirer, by thewill of the 
Diſponer, unlels the Acquirer rejeCtit, for theDiſponer before having the on- 
ly power of diſpoſal, and remitting that power to the Acquirer , the thi 
cannot be ſaid to be zuPirs, as being relinquiſhed 3 and therefore, the Domi- 
nion or diſpoſal of it , muſt either be in the Diſponer or the Acquirer; not in 
the Diſponer, becauſe by his will, whichis ſufficient to Relinquith or quiteit, 
he hath remitted ir 3 and therefore, that power muſt bein the Pur r, Wn- 
leſs he reje& it - This is the more evident, that Poſitive Law and Cuſt 
which requizeth Delivery or Poſſeſſion, reſtethin lical or 1mag] Poſ 
ſeſſion, asby delivery of Earth and Stone, for Land of aPenny for Annualrent, 
and in ſome caſes requireth no Poſleſsion , fo the Fisk acquireth real Right 
without Poſſelsion; and the right of Legacies, and others from the dead, are 
tranſmitted without poſleſsion. EN: 
5; But for Utilities ſake, not only the Rowers, but almoſt all Nations re- 
quire ſome kind of Polleſsion, to accompliſh real Rights, that thereby the will 
of the Owner may ſenſibly touch the thing diſponed , and thereby be more 
manifeſt and ſure, fo the Law faith, Traditzenibus & Uſucapionibus, non undis 
Pa@is dominia rerune tyansferuntur , with which our Cuſtom accordeth, 


It uſethhere to be debated, whether Poſleſsion it ſelf be ſufticientto accom- 

mee Diſpoſitions;, oriftheremuſt be Tradition, or delivery, of that Poſſeſſion, 
y the diſponer tothe acquirer, the forecited Law ſeems to require tradition, or 

at leaſt Uſucapion,or Preſcription, which doubtle(s are the moſt proper waysto 
accompliſh diſpolitions; yet Utiliter and Equivalenter Poſlefsionlawtully attain- 
ed by vertue of the Diſpoſition, although not delivered by the Diſponer, will 
be ſufficient , as if the diſponer were not in Polleſsion bimſelf, and fo cannot 
deliver it, yet the Acquirer may recover it from thedetainer, or theacquirer 
might have been in Poſſeſsion before , by any other Title , as by Cuſtody, 
Condudtion, &c. In which caſe, none require delivery; yea, 1t 15 moreque- 
ſtionable, whether the Poſlefsion would not Conſumate the diſpoſition,though 
unlawfully attained , as if the diſponer not being in Poſleſgon , the acqui 
er attained the Poſleſsion from a third party , vi at claw, though he might 
be oblieged to. reſtore that Pofſeſtion to the third party 3 yet whether ic 
would not exclude a poſteriour diſpofition , though more Legal PofleF- 
Sion 3 It is a Queſtion as probable m the. Affirmative , as in the Nega- 
nve. Th 

It remaineth then that Poſlefgon is the accompliſhment of the Diſpoſition 
ofrealRights , ſo that not the firſt Diſpoſition , but the firſt Poſſefion, by 
vertue thereof preferreth. This Poſleſsion is not alike in all cafes, for in ſome 
real, in others ſymbolical, Poſlefsion is requiſite, which cannot be ſupplied 
by real Poſſeſson it ſelf; as an! Propentie oflands or Agnualrents by Infeft- 
ment , wherein the diſpoſition of natural\Poſſeion makes no real Righs 
without Seafine, July 12. 1628, Bennet contra Turubul. Novem. 25.1628. Mit- 
cbel contra Wright. oh ih ad 


to the oonvepance of the Property of Move- 
hs, Tacks and Rentals, Sexyitudes, Pledges; 


Poſleſsion is requiſite, not. on! 
- able Goods, but alfoof 3" ak 5 and 
which Tacks, though they be rudy perſonal Rights of Location, and conſti- 


tute 
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tute only as rea] Rights by Statute, yet Intimation will not tranſmit them ; 
but there is necefs}ty of Poſleſsion : and though Literents be more properly 
real Rights, becauſe Conſtitute by Infefttment; yer ſeing a Liferenter cannot 
Infeft another asa Fiar can, Aſlignationor Diſpoſition is tufficient , but it muſt 
be cled with Poſleſltion : But Reverſions, though they be accounted as real 
Rights by Statute, require no Poſle(lion tor Tranimitting them, but an Athg- 
nation duely Regiſtrate, according to the AG of Par. 1617. 1s futicient as a 
publick Intimation. 


In Moveables, Poſſefſionis of ſuch efficacy, that 1t doth notonly conſumate 
the diſpoſition thereof, but thereupon the diſpoſition is preſumed without any 
neceſlity to prove the ſame, which was found ſufhcient to inaru the Pro- 
perty of a Ship from Poſſeſlion, without vendnion in Write, Jaly 26. 1623, 
Captain Hamiltoun contra the Maſter of the Ship Stetine. And the property 
of Money was inferred, from having the Key of the Chiltinwhich the Money 
was found ſealed, unleſs a contrary probation were adduced, Fune 18. 1575. 
Tailzior contra Rankine. And ſoa Creditor having poynded Goods from his 
debitor was preferred thereuntotoa third party, who offered to prove theſe 

oods to be hisown proper goods, bred upon his own ground, and ſet a graf- 
ne to that debitor , the poynder inſtructing that the goods were milked, 
wrought , and the off-{pring thereof enjoyed by the debitor for two years, 
without any poſleſſion by the other party, during that ſpace,which ſo far pre. 
ſumed his right, that the Lords admitted not the contrary probation, Newezp, 
24. 1624. Firntal of Symontoun contra Ker of Cavers. The like upon two 
years poſlefiion, Jure x7. 1625. Brown contra Hunterifoun. But reſtitution 
ofa Horſe wasnotexcluded, becauſe the poſleſſour offered to prove he bought 
him from one who then had him in poſſeſſion, in reſpet the purſuer then of- 
feredto prove that immediatly before he had ſet the Horſe in hyre for a Jour- 
ney to that perſon who ſold him, Novem. 18. 1680. VVilliam Forſyth Stabler 
contra Hygh Kilpatrick: So that it will not be ſufficient to any claiming right 
to moveable goods, againſt the lawful poſſefſor to, alledge he had a 
Title to theſe goods , and poſleſiion of them, but he mult condeſcend, quo 
modo deſiit poſſidere, by Spailzie, Stealth, &c. Or that he gave themonly in 
grafling and cuſtody, and continuedto uſe Aﬀts of Property; the reaſon where. 
of is, becauſe in the Commerce ofmoveables, write uſeth not to be adhibite, 
and it would be an unſeparable labour, if the acquirer thereof behoved to be 
inſtructed by all the preceeding acquirers; as if one ſhould inſtru that .he 
bought orbred ſuch goods ſome years agoe, the preſent poſletior behoved ei- 
ther to inſtru@a progreſs of them, through all the hands they paſled from the 
firſt owner, or loſe them, which being deſtrufive to Commerce,Cuſtom hath 
introduced this way, that poſſeſſion Sn preſent and lawful, preſumethpro- 
perty without further probation, unleſs the purſuer condeſcend upon a clear 
probable way of the goods paſſing from him, not by alienation, as if they were 
ſpuilzied, ſtolen, ma_ &c. Feb, 3. 1672. Scot of Gorrenberry contra Eliet. 
In which caſe, the Lybel was only found relevant to be proven by the de. 
tenders oath, that he had not bought or acquired the g bena fide ; Or 
that the goods were in a Defundts poſſeflion the time of his death , Fe- 
bruary 24. 1672. Semple contra Givan 3 In which caſe a Defun&s goods were 
reſtored , albeit they were long poſſeſſed after by bis Wife , and impig- 
norate by her, and her ſecond Huſband, without Confirmation , the 


Children of the Defunt Husband , recovered the fame from the Ac- 
quirer. 
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The paſting from the Proprictar muſt beſoevidently inſtructed, that there 
may no probabtlity remain of their being recovered, and thereafter alienat 
Upon thus ground it was, that Sir Joh» Scot, purtuing Sir Jokw Fletcher, tor a 
Bogk delivered tohim, The Lords tound the Lybelnot relevant, unleſs it were 
con:lelcended , quo modo, the purſuer delivered the ſame , viz. by Loan, and 
would not put the defender to prove gifted, but preſumed his Title, unleſs the 
contrary were proven by oath or witneſles, Jan. 27. 16653, Ahd in a Proceſs 
tor Jewels, at the Inſtance of Joh» Ramſey contra James VVilſon, who had them 
from Mir. Robert Bzzes ; the Lords found , that the preſumptive Title of the 
defender and his author was elided upon the contrary preſumption, that Jew- 
els of ſuch value, could not be bought, ora fide, ſeing the ſeller was neither 
Merchant nor Jeweller, nor the Jewels fit for his proper uſe, and becauſe it' 
was cttcred tobe proven, he took them at his own hand out of the purſuers 
poſſeſsion to whom they were impignorat by write, by the Propnetar, who 
immediatly went out ofthe Kingdom, 


The moſt ordinary and important conveyances are of Lands and Annual- 
rents, which paſs by Infeftment, for perfecting whereof, there muſt not only 
be a Diſpoſition , bur alſo a Reſignation in the hands of the Superiour, and 
new Infettment granted by him to the Acquirer thereupon, or by Confirma- 
tion, or for obedience upon Appryzing or Adjudication: For diſpoſition of 
Lands tobe holden of the granter, do not tranſmit the granters Right, becauſe 
he continues Superiour in the dire@ Dominion, but it becomes an Original 
Right, conſtituting a new ſubaltern Infeftment. , 


Reſignation is either in favours of the Superiour himſelf, for conſolidat- 
ing of the Property with the Superiority 3 and therefore , is called Reſig- 
nation, ad perpetuam remanentiam : Or it is a Refignation in the Supe- 
riours hands, in favours of the Refigner himſelf, or infavours ofan Acquirer; 
and therefore, is called Reſignation , i favorezs, The firſt of theſe is no 
tranſmiſſion, but an extin&ion of the Fee, and hath been ſpoken to in that 
Title. 


The ſecondis not properly a tranſmiſsion, becauſe it paſſerh not from, but 
returneth to the Reſfigner 3 yet ordinarly under diverſe Conſiderations , as 
when he reſigns from Himſelf and ſuch heirs, in favours of himſelf and other 
heirs, or when hereſignsa Ward holding, that it may be returned blench, or 
few; for the right underſtanding of Reſignations, in favorem, conſider the ſ0- 
lemnities requiſite thereto, and the effe& which flow from the ſeveral ſteps 
thereof. 


For the firſt, a Reſignation muſt proceed upon a Diſpoſition, or Procura- 
tory of Reſignation, having in it the effe&s of a Diſpoſition, which mult be 1n 
write, for the Inſtrumcnt of Reſignation being but the afſertion of a Norttar, 
will not be ſufficient alone, without an adminicle in write, and though Refig- 
nation propriis manibus, can have no Procuratory yet the Diſpofition whereup- 
on it proceeds, muſt be ſhown. 


The ſecond ſtep in Reſignation, is the AR of Reſignation it ſelf, which 
neceſſarly muſt be by way of Inſtrumentof a Nottar, expreſsing the warrand 
of it, viz.the Diſpoſition if it be done by the religner, propriis wanibus, or the 
Procuratory if it bedone by a Procurator, and that conform thereto, the Re- 


ſizner or Procurator compeared perſonally before the Superiour or his Com- 
miſsioners, 
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miGioner, having ſpecial warrand to receive Retgnatiens and that the Re- 
ſignation was made in the hands of the Superiour by Staff and Baſtoun, deli- 

yered by the Religneror his Prycuratortothe Superzour, asthe token or ſym- 
bol of thething reſigned, arid that the ſame was acceptedand received by the 
Superiour, or his Commiſsioners, by taking the ſaid [ymbolin their hands, for 
new [nfeftment, to be given to the Acquirer ; and though the Reſignation 
uſeth to be made by the Vaſſal, or his Procurator on their knees, and fo is 
expreſt in the Inſtrument, either generally or ſpecially with all PRomey and 
that the ſuperiour or his Commiſsioner, uſe to deliver the Staff as the ſymbol 
of the Fee ro the Acquirer, which is alſo expreſt in the Inſtrumentz yet theſe 
wy not ellential, but that without the being or expreſcing of the Inſtrument 
will be valid. | 


The laſt ſtep of this tranſiniſsion by Reſignation , is the Superiour or 
his Commilſsioners , giving new Infeftment to the Acquirer , the natureand 
requiſites of which Infeftment , hath been expreſt before in the Title Infeft- 
ments. 


| The Solemnities of Reſignation are ſo effettual and neceſſar, that the omiſ 
fion of any of them annulleth the Refignation 3 and therefore, Renunciation 
without a formal Reſignation, thought may be ſufficient againſt the Renuncer, 
yet it is not ſufficient ro take away Infeftment, renunced againſt fingularſuc- 
celſors: Nor canit conſtitute any real Right in the perſon of the Acquirer, 
unleG he had, aliznde, another right ſtanding in his perſon, in which cale, the 
Renunciation tnight exclude the. Renuncer, or his Heirs, to quarrel that right, 
. Hope alienation, Hamiltoun contra Mcadam : The reaſon thereof is, 
Jura eodem modo defiitunntvr quo conflituuntsr ; and therefore; as Inteftmients 
cannot be conſtitute without an Inſtrument of Seafine,  ſorhey cannot bedeſti- 
tute without an Inſtrument of refignation, or at leaſt another Inſtrument of 
ſeafine, with the ſuperiours Confirmation, or upon his Charter for obedience; 
ſo that renunciation being perſonal, operats nothing, except in the caſe of 
Wodfſets, which are extinguiſhed by a renunciation regiſtrate by the AF 
— Parliament , 1617; But even Wodſets cannot be tranimitted without re- 

gnation:; \ 


9. But where it is faid thatthe reſignation muſt be by the Vaſaal or his Pro- 
curator, this queſtion ariſeth, if the Aſcignation be made by him who not 
truely Vaſsal, but with conſent ofthe true Vaſsal, quid jwris, Craig, lib. 3. dieg. 
1. ſhows, thatin his time this queſtion was not clearly determined, nor is he 

fitive in it, but this far, if the refigner had no Title ; no conſent could be 

ufficient * yet if he had a colourable Title, the conſent of the true Vaſcal 

might validate it : If thetrue Vaſsal be conſenter to the Procuratory of 

nation , either expreſly bearing, that the diſponer» with conſent, &c. 

tute his Procurators : Or if he be conſenter to the diſpofition, by being ex- 
. preſtin the entry thereof, which is holden as extenſive tothe whole diſpofiti- 
- _ ſo as ——_— hues ſame; will be as —_— - if the _— him- 
ha nted the dilpofition, or Procuratory for the AR of the diſponer; 
though nb” and amplified , isno more but hisconſent, and fo the other 
conſeming, doth the ſame materially, which he would do it he were diſponer, 
formally, bur if hisconſent be adhibe after the reſignation is made, it 1s meer- 
Iy perſonal, and cannot have influence on the reſignation, which was before 
3 or if he but perm or give licenſe to the diſponer, or which is alike, if 
be conſent, that the diſponer diſpone in ſo far as may concern the diſponers 
H 2 right, 
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right, theſe will not be ſufficient warrand for the reſignation , but if he giye 
warrand or conſent to the refignation , it 1s {ufficient z neither 1s there necef 
tity to diſtinguiſh , whether the diſponer have a colourable Title or not , ſe 
ing it isthe conſent ofthe true Vaſsal and the reſignation as flowing from, and 
wairanted by that confent, which tranſmitteth the right 3 an! therefore, an 
Infettment of an annualrent, granted by a perſon not Infeft, was found valide, 
becauſe aconfenter thereto was Infeft, and ſoit did exclude a valide rtght flow- 
ing from that confenter toa fingular ſuccefsorthercafter,viz.a Tack, Deceme, rs, 
1630. jean Stirling contra Teiinents. 


10. Reſignation how neceſsar ſoever totranſmitan Infettment, yet becauſe 
the procuratory and Inſtrument of refignation may beloſt; therefore, the Vaſzal 
poſccking tourty years, by vertue ofan Infettment, mentioning ſuch a reſigna- 
tion, the ſame will be valide without the production of the procuratory , or 
Inſtrument ofreſignation, which therefore is preſumed, thence preſumptione juris, 
Par. 1594. cap, 214. 


11. As to the effe& of reſignation, there isno doubt, but when theſame is 
truely made, and Infeftment follows conform, the reſigner is tully diveſted, and 
the acquirer is fully inveſted, and if there be conditions or proviſions, whe- 
ther bearing expreſs clauſes irritant, that the acquirers Infettment ſhall be null, 
and the difponers Infeftment ſhall revive, or he have regreſs, how far theſe 
are effectual, till by refignation or judicial proceſs, the ſame be recovered, is 
morefully cleared before, T7tle Infeftments. 


It is no leſsevident, that before refignation be made the diſpoſition or pro- 
curatory, operats nothing as to the real right, which notwithſtanding remains - 
fally im the difponer, though he be perſonally oblieged to perfect it , albeit 
there be no fachexpreſs obliegement in the diſpoſition; yet by the nature there- 
of; the diſponer is oblieged to Infeft himſelf, if he benot Infeft, and to Infeft 
the acquirer, Hope alicnations, William Gladitanes contra Laird of Mckerftoun: 
Yea, thediſpoſition of property being accompliſhed, carrysall real right of the 
Land, or Bends for granting real right, tm favour of the diſponer, or hisau- 
thors, neither _—_— nor mentioned 1n the diſpoſition, July 1. 1623. Craigy 
VV lace contra John Chalmers, Yea, a liferent carryeth the "reverſion in the 
diſponers perſon, as to the Liferenters Literent uſe , that ther eupon he might 
re a Wodſet » So likeways a diſfpolition of Lands immediatly beforea 
Term, not expreſsing an Entry, nor Afsignation to the rent, was found to 
exchide the diſponer therefrom, though Infeftment followed not, till after the 
Term, Spetſ, Mails and Duties, andrew Caldwal contra Robert Stark. And 
rr it carrys Mails and Duties, as including virtually an Afsignation 
heroto, Fuly 15. 1629. Inter coſdem : And though the Diſpoſition, or Pro- 
earatory , cannot conſtitute a real right , yet it doth ſufficiently exclude 
the Dilponer or his Heirs, from troubling the Acquirers Polseſsjon there- 


uPON. 


12.The main queſtion then is, what is the effe& of a reſignation, whendone 
and accepted hy th Superiour » and no Infeftment following thereon, wherey 
in that caſe, the right ſtandeth, whether in the Diſponer, Acquirer, or Supe- 
riour, and whether the reſigner be fully thereby denuded, or 1f he may not 
grant a ſecond reſfignation,whereupon the firſt Infeftmentbeing recovered, will 
be effeGual : Thus is very learnedly debated by Craig in the farementioned 


place, where he ſheweth, that the common opinion was, that the ſecond re- 
signation, 
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cignation , with the firlt ſcasine will be preferred, though the Lords had de- 
aded otherways, in the caſe of a Citizen of Perth. who makihg a ſecond re-. 
sgnation in favours ofhis Son, thoughafter thefirſt resignation bythe ſpace of 
ewenty years; yet Re old opmnionconcerning the refigner, ne- 
ver tobefully diveſted, till the acquirer were inveſted ; thus is clear, that by 
the tion, the Fee falkin Non-entry» andis in the ſuperivurs hands, and 
while the refigner refigning in his own tavours, bereceived , or the refigna- 


tion paſt from: Or theacquirer be infeft, the ſuperiour hath the 
on , if the Infeftment be not delayed, 
ce of 


—=—_ Iication, with. 
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thereto , as Dary obſerves, but expreſſi 

parties, Jaly 22. 1626. As two the comtrair Decfionobſcrved by Craig 

(th nothing, ſeing the firſt Infeſtment upon the hſtRefipnation, wasin fa- 
which Not 2 ir X 
for a cauſe ual 7 9. 


Wo 


In what caſe Diſpoſitions of Moveables or Lands, are holden to be fimulate 
or frandulent, hath been ſhown before, Title Reparaties ( upon Circumventi- 
——_ } retention — Moveables —_—_ 

preſuming ſimulation, efpecally in gifts of Eſcheat 3 yet iſpoſition 
of Moveables bear exprefly to take effeft after the Diſponers death, retention 
of Poſſeflion will not annul is, neither will itbe eſteemed as a Legacy, or do- 
xetio mortis cau(e, if death be the Term, and not the confideration of it, and 
It was notfound ptejudged by the Diſponers univerſal Legacy, March8. 1626; 
Traqueir contra Traquarr,; 
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13, So much for Conventional Conveyances of real Rights ; Judicial Con- 
vcyances of real'Rights, are competent, not by thenature of the right, which 
cannot be alienate without conſent ofthe owner, and in the caſcof Intettments, 
holden of the Superiour, without his conſent, who is not oblieged to receive 
any to be his Yallal, but the Heirs and Succeſlors of the firſt Vaiial, provided 
n the fir{t Inveſtiturez and thoughthe Inveltiture bear alſo, the Vallals Heirs 
and Aihigneys, yet the Superiour cannot thereupon be compelled direQly to 
receive a ſingular Succeſfor, Afligneys being only meaned fuch Aligneys to 
whom the Diſpolitions ſhould be aſsigned before Infeftmevt thereon, as was 
tound in thecaſe of recognition, Lady Carnagy contra Cravburn, February 5, 
1663. But Law hath introduced in favours of Creditors, Judicial Cunveyances, 
requiring no content, but authority of Law, which hath alſo its Foundation ig 
natural equity, by which, as Obligations are cffeCtual tor exactiou of what js 
thereby due:So if there were no poſitive Law norCuſtom,the Creditor might 
exad, either what is due 1n fpecie, or the equivalent; and theretore, reprytals 
betwixt Nations not governed by- one common Authority, are lawful: And 
by the cuſtom of Nations, extended not only againſt the party injurer, who is 
oblieged roxepair, but againſt all the Snbje&s of his Soveraign, it he do not 
cauſe reparation to be made. The Judicial tranſmiſvion of Moveables, is by 
poynditg, which being a legal execution, we ſhallleave itt that place. Ar- 
reſtment andthe action for making forthcoming, do alſo tranſmit movyeables ; 
but is ratherproperto rights, and ſo is compegentagaunit the havers of 
Moveables, by reafon of that perional obligation or itution, which is upon 
the haver to the owner, befide his own property. 


Of old, alienations of Landsfor money, were yery rare in Scotlaxd, or the 
— of conſiderable debts, for the Nobility and Gentry did then liven 
z phainand fober way, congenting themfetves with that which their own Eſtates 
did afford: And there was then known no legal execution for Debt, againſt 
Lands or HeretableRights, but only agatnfi Movcables, by the brieff of diltred 
or Poynding; by which, not only the Mioveables of the Debitor were poynded 
for his debt'3 bur-all the Moveables upon his Lands beleanging to his Ten- 
nents, asappeareth from A& 36. Par. 1469. bearing this Title, That #be poor 
Tengerts ſpall pay no further then their Terms Moi jor their Lords Debt, by ihe 
Brieffof diftrejs, which is corredtory of the former cuſtom, whereby the goods 
and catrel of the Inhabitants of the Gronnd were diftrenzied for theu Losds 
debts, though their Mails extendedmnot tothe avail of the debt, and that not 
only for real debts affed&ing the ground by Infett;nents of Angualrent, Feu- 
duties, or Caſtalities of Superiority, orother deb#2 funds, for which the Move- 
ables of the Tennents and Poſiellors, may yet be poynded for the Lords debt, 
n6t exceeding their Terms Mail, which is ordwarly in their hand; or it pay- 
ed, may be allowedinthe next Term, but for the Heritors perſonal debt; for 
by the AR, the Debitors moveables in that, orany other Barony or Shire, are 
appointed to be poynded for latisfying of the Debt 3 but debita fundz, can on- 
Iy reach the Moveables of the Barany or Tenement atfeed therewith, and 
thoughthat this A& , by its Tenor,. would yet extend to poynding of Ten- 
nefits Moveables for their Maſters perſonal debt, cnftom hath reſtricted at on- 
ly torealdebts, anditis intirely ndeſuerude, as to perional debts, which can- 
not burden Tennents, but upon arreſtment, in fo far as they are then debi- 
tors to their Maſters. 


Before this Statutein the year 12469. therg isno mention in our Law or Cy 


ſtomes, of Appryzing or Adjudication : But Appryzing was thereby mw 
uce 
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duced in this manner , that where the debitor has not Vioveable Goods bur 
Lands, the Sheriff ſhall cauſe ſell the Lands to the avail of the debr, and pay 
the Creditor, which ſhall be redeemable by the debitor within ſeven years, and 
if he cannot find a buyer, heſhall appryze the debitors Landsby thirteen per- 
ſons of the belt and worthieſt in the Shiie, Icalt ſuſpe& to either party, and 
align to the Creditors Lands to the avail of the fum, and the tuperiour ſhall 
receive the Cceditor, or any othe buyer, for a years Rent, as the Land is fer 
for the time 3 or otherways ſhall rake the Land to himſelf, and undergo the 
debt,- According tothis AR, Appryzingsdid proceed by Sheriffs and Baihes, 
who for ſatisfying of debts, Liquidat by Decrects, 1tJued Precepts for denunc- . 
ing ſuch Lands to be appryzed upon fifteen days warning, conform to the a& 
af Parliament, which denunciation was publicklv read upon the ground of the 
Land, before witnelles, and a Copy thereof left fixed thereupon, and alſo at 
the Mercat Croſs of the head Burgh of the Juriſdiftion, where the Lands ly, 
and to the debitor whoſe Lands were to be appryzed, exprefling the Creditor, 
ſum, day and place of appryzing, that all partics intereſted mighr appear, 
perſons of Inquelt and Witneſles were alfo ſummond to the fame dyetz and 
ordinarly the place was upon the ground of the Lands, that the value and 
worth thereof.might the more clearly appear, where, atter diſcufling of the 
Appryzers Claim, the wy yas. of the perſons of Inqueſt, and Witnettes, fo 
mach Land was appryzed and adjudged as was worth the fum, the years Rent 
tothe Superiour, and expenſesof Infcftmentsz and if the Lands were burden- 
ed withany former annualrents, whereby a proportion of Land could not be 
appryzed, free of burden; there was appryzed an annualrent forth * of the 
Lands, effeirand to the ſums, and expenſes forefaid, and redeemable in the 
Game manner; which was ſuſtained by the meaning and intent of the Starute, 
though by the words of it, appryzing of Lands was only mentioned, it was 
ever extended to all Heretable Rights 3 thus it continued ill the Lordsof Se(- 
fon , upon exceptions againſt the Sheriff upon his intereſt, relation, or enji- 
mity , or upon the lying of Lands in diverſe Juriſdictions, for preventing of 
expenſes by many appryzings, where the Lands in one Juriſdiction fufied 
not, did t Letters of appryzing under the ſignet, dire not to the ordi- 
nar Sheriffs, but to ſheriffs 1n that part, which being frequent, did come to 
runin courſe to Meſſengers, as ſheriff in that part, &c. And thereby theap- 
pryzer, in re{pe& the Letters had a blank for inſerting the Meſſengers name, 
| did choiſe the Meſlenger, who did denunce all Lands ard other Heretable 

Rights, which the appryzer pretended to belong to his debitor : And in re- 
ſpect the Letters bore diſpenſation of the place, did apprize, at Edinburgh, all 
that the appryzer claimed, in fatisfaCtion of the debt, without knowledge or 
conſideration ofthe value of the Lands, or others appryzed, or proportion to 
the ſums appryzed for, and thereupon was Infeft in the whole, and payed to 
the ſuperiour a compoſition for a years Rent of the whole, which was a con- 
fiderable acceſſion to the Dcbitors debt, and behoved to be payed: by him, 
and by the faids appryzings, the appryzer might, and oftentimes did enter in 
poſlefſtion of the whole Lands, without being countable for the rents thereof, 
of what quantity ſoever : By this abuſe, the intent of that excellent ſtatute 

appryzings, was enervat, and the ſame turned in a meer Formality, until 
the Par. 1621.cap. 6. which began tocorreCtthat exorbitant abuſe, and declar- 
& appryzers countable for their intromiffions, in ſofar as exceeded their An- 
nualrents, to be imputed in their principal ſums, pro #azto, and that they being 
thereby ſatisfied oftheir tums, principal and annual, compoſition to the ſupert- 
our, and expenſes of appryzing and infeftments, that thereby the appryzing 
ſhould expyre, /pſo fa#o, and it is alſo declared , that if the Lands appryzed 
I 2 be 
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be not worth of freerent, effeirand to the annualrent of the fajd fums, that be. 
tore redemption he ſhall be fatisficd of the fuperplus. ty which AQ it is de- 
clared, that Minors may redeem Lands appryzed from them at any time, with- 
intheir ageof twenty five years compleat, yet ſo, thar afterthe firſt ſeven year, 
the 2ppryzer ſhall have the benefit of the whole Mails and Duries till he be re- 
decmed, which hath always been extended to Lands appryzed from perſons 
being Major, if a Minor ſucceed, during the Legal; and if a perſon being 
Major ſucceed to him who was Minor, he hath the benefit of Reverſion of 
leven year, in ſo far as was not run in the Minors life, and if lefs remain then 
a year, at the Minors death, the Major hath a full year to redeem after the 
Minors death ; and by the A& 1669. of the abrogat Parliament, 1641. ap. 
pryzers were declared countable for the rents of appryzed Lands imtrometted: 
with by them, during all the time ofthe Legal, whether competent to Minorg 
or others. 


And becauſe of another great abuſe, by the debording of Appryzings from 
the firſt inſtitution, that the firſt appryzer, appryzing the whole Eſtate, the 
other Creditors had no more but the Legal Reverſion , which did ordinarly 
expyre, theſublequent Creditors not being able to raiſe money to redeem the 
anterior appryzer, whereby the firſt appryzer carried the whole Eſtate, and 
excluded all the reſt, and being aſhamed to take fo great a Legal advantage, 
and ſometimes not daring to make uſe of it, did ordmarly componie with 
debitor, his appearand heir, or ſome confident to their behove, whitreby the 
debitors heir recovered his whole Eſtate, by ſatisfying one Creditor, and ex- 
cluding all the reſt 3 therefore the Par. 1661. by their A# 62. anent debitox 
and creditor, declared that. all appryzings deduced fince the firſt of Janery 
1652. Or to be deduced in time coming, within a year after the firſt appryz- 
ing, which became cffeCtual by Infeftme't or Charge, thould come in par? paſh, 
as if one appryzing had: been led for all the ſums, and thereby the legal was 
extended to ten year; and it is declared, that whenſoever the appearand heir 
or any to his behove, ſhall acquire right to any expyred appryzing, that the 
ſame ſhall be redeemed from them within the ſpace of ten year, after theirac- 

uiry, by poſterior appryzers, upon payment of what they truly payed, info 
fir as ſhall nor be ſatisfied by their intromiffion. 


But ncither did thisſtatute cure the abuſe of appryzings; and therefore the 
AF of Par. of the 6. of ſeptem. 1672; upon conſideration of debording of ap* 
pryzings from the firſtdefign, and of the great inconveniences ariſing there- 
by for the bringing 1h of all appryzers within year and day, did give way to 
break the credit and ruine the intereſt of the moſt conſiderable Heretors in 
the Kingdom, that creditors being thereby invited, under the hazard of being 
excluded to appryze within a year 3 and thereby one wilful, malicious, orne- 
ccſſirous Creditor apprizing, all the reſt followed, and intirely brook their 
credit, unleſs they would pay all their debt in one day ; therefore, the Parli- 
ament, did inplaceot Appryzings, ordain adjudications, to proceed before the 
Lords of Seſſion, for adjudging the Lands and other Heretable Rightsof de- 
bitors, effeirand to the ſumsappryzed for, and a fifth part more in place ofthe 
penalties and ſheriff-fee, and allowed Witneſſes for either party, for cleari 
of the Rental and rate of the Lands, in the ſeveral places where they ly, 
appointed the adjudger to have preſent Poſleſſiori ofthe Lands adjudged, not 
beingaccountable for his intromiflion during the Legal, redeemable only with- 
1n five year, whereby the Creditor had caſte accreſs for his ſatisfaGion, with- 
out all hazard or account, which had been the ground of many tedious m_ 

es 
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ceſſes of Count and Reckoning for the Intromiſſion of former Appryzers, and 
wherein the Adjudgers is to have rhe Conſent of his debitor, both as to Right 
and Poſſeſſion, and delivery of the Evidents ; and it is declared» that it the 
debitordo not inſtruc, and deliver a goed Right, and conſent, as ſaid is,that 
thecreditor might adjudge all the debitors Eſtate in the ſame manner, and to 

theſame effett, as is appoinced by the A# of Par, 1661. between debitor and 
creditor. 


We ſhall not here ſpeak of Adjudicationsand Appryzings, as they are le- 
gal Executions, and of the Order and Solemnities requiſiteto them, as ſuch; 
butonly as they are Conveyances of real Rights, wherem we ſhall conſider 
firſt, upon what ground Appryzings proceed. Secondly, againſt what Rights 
they are competent. Thirdly, what is the cfteQ of the Proceſs, or Decreet of 
Appryzing, without further Diligence. Fourthly, whatis the effe& thereof, 
when further Diligence is uſed. - Fiftthly, what is the etfe& thereot when In- 
feftment is obtained. And laſtly, in what manner it ceaſeth and becometh ex- 
tinCt. 

14. As to the firſt, Appryzing 1s an Appretiation and Judicial Venditianof 
the thingappryzed, from the Debitor to the Creditor ; and as 1n all Venditi- 
ons , there muſt be merx and pretinm, or the price in numerat Money ; for it 
the mutual conſiſt in any thing elſe,it is not Sale but Exchange; therefore the 
ground of Appryzing muſt be numerate and current Money, and if originally 
it be not ſo, it muſtbe liquidat before Appryzing can proceed 3 neither can it 
proceed but upon a Decreet eſtabliſhing the Deb: by Regiſtration , or 
otherways in the perſon of the Appryzer ative, and of the Debitor Paſſive ; 
yet an Aſhgney intimating before the Cedents death, may 1 oa ſummar- 
ly without Aion, eſtabliſhing the Debt in his perſon, as hath been ſhown, 
Title A{jzgnations. Neither could Appryzing proceed upon Heretable Bonds, 
unleſs the ſame had been made moveable, by Requiſition or Charge; and there- 
fore, was found null, proceeding upon an Heretable Sum, bearing a Clauſe 
of Annualrent, though payable without requiſition upon a ſingle Charge of 
fix days, ſcing that Charge was not given July 20. 1622. John Cranſtoun con- 
tra Laird of Eaſt-ni5bit, y Obligations, Alexandey Mowat contra the Cre- 
ditors of Jobn Richardſon. John Cranſtoun contra Laird of Lugtoun. But Po- 
ſterior Deciſions have run 1nthe contrair , that ifthe fam were payable with- 
out Requiſition, Appryzing might proceed _ without a Charge, as 
well as Poynding or Arreſtment, Jaly 4. 1627. Eagar and Johnſtoun contra 
Findlaſon, July 10. 1629, Clackmannan contra Barronn. In which caſe, the 
principal ſum was payable at a preciſe Term, and no mention of any Term or 
time thereafter , and yet was Appryzed for , after that Term , January 25. 
1642. John Seatonn contra James Loch, But if Infeftment haye followed, 
or Requiſition be requifite , the ſum muſt be made moveable , before A p- 
pryzing : But other Sums, though by Deſtination Heretable , yet hav- 
mg Summar Execution by the parties conſent, Appryzing 1s ſuſtained there- 


upon. 


15. As to the ſecond point againſt what Rights Appryzings extend 3 Firſt, 
though Letters of Appryzings contain power to poynd Moveables , which 
muſt be ſearched for ; yet that whichis properly called Appry7zins, extends to 
no Moveables, butonly to HeretableRights, as Lands, Annualica:z, Lit-rents, 
Tacks, Reverſions, Heretable Bonds, Jxly 25. 1623. Earl of Err! contra Buckie 
and therefore, it extends notto the Mails and Duties of the Appryzed Lands, 
beforethe Appryzing, Feb. 14. 1623, Saltcoats contra Home, The like, though 

K 


the 
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the queſtion was againſtthe Debitor himſelf, and that the ſtyle of the Appyz- 
ing bore, all Right that the Dcbitor had to the Landsto be Appryzed, March 
13. 1627. Mackze of Balmagie contra L itirg/tounns And where an Annualrent 
1s ApprFzed, it extends not to thebygcne Annualrents, which are Moveable; 
but thefe being Moveable, are Arrettable, neither doth it extend to the Du- 
rics after Denurciation, and before Appryzing, Fb. 16. 1633. Harper contra 
Cockburn and Joknſtoun, - 


Appryzing is extended ro all Heretable Rights, though they were not pro- 
vided to Atligneys, but to the D-<bitor and his Heirs only , or failing, 1ach 
Heirs to returnz and therefore, publick utility and the favour of the Creditor 
makesit more efic&ua) then any voluntar Diſpoſition or Aſſignation could be, 
ſo an Appryzing was found to carry a Right, though nor granted to Afhigneys, 
Hope Appryzing, John Brown contra Fjſulmont of Buckie. And a Huſband grant- 
ing Right to his Wife, but with provifion that ſhe ſhould renounce it, if here- 
quired 1t in his own life allennerly , a Creditor of his Appryzing that Land, 
and requiring the Wife to renunce , was found to have right thereto, Spuuſ, 
Appryzing, Lady Ewttonhal contra ( ranſtonn of Moriitonm, An Appryzing 
of the ground Right and Property of Lands, and all other Rigbts, &*c, car- 
ryeth not only the Property , but all other real] Right, or Obliegements 
for granting thereof, and though no Infeftrment follow , the Appryzing fo 
conceived will carry any Right , which requireth not Infettment, as it it 
had been ſpecially Denunced and Appryzed, June 19. 1635. James Fulecontra 
Alexander Home. 


16. Tocome now to the third Point concerving the Efficacy of the Procch 
and Decrect of Appryzing, without furthcr Diligence; and firſt, it hath the 
efie&t ofan Aſſignation, without neceffity of Intimation, and carrics all Rights 
which require not Infeftmentsto tranſmit them, as Literents, Reverſions, Tacks 
And ſo an Appryzing was found to carry the Legal of an anterior Appryzing, 
though the Denunciation, whereupon 1t proceeded, was anterior to the De- 
nunciation whereupon thefirſt Appryzing proceeded, and thereby at the time 
of the Denunciation of the ſecond Appryzing, neither was the firſt Appryz- 
ing, m being neither the Denunciation thereof, and fo could not be Denunced 
or Appryzedz yet the Denunciationof the Ground-right, and all Right com- 
petent, or that might be competent to the Debitor, was Bund to carry the 
R-verſi. n of the ſaid firſt Appryzing, Neem. 18. 1624. DoGtor Kincaid con- 
tra James Halyburtoan. 


-17. Though ſecond Appryzings carry the legal Reverfions of anterior Ap- 
pryzings without Infeftment: Yet Infeftment 1s frequently taken thereupon, 
that the poſterior Appryzer may have Intereſt thereby, to reduce or quarrel 
the Anterior Appryzings, and to purſue for Mails and Duties, or Removing, 
if the Anterior appryzer ſhould Libs. 


18, The ſecond effe&t of Appryzing is, that the Dcbitor is thereby ſofar 
diveſted, thatafter his death, hdiroenn may be taken by the Appryzer, with- 
opt transfering or Infefting the Debitors Heir, Novewms, 20- 1624. Lag con- 
tra his Tennents. So likewiſe the heir of the Appryzer dying before allow- 
ance, or Infeftment upon Supplication obtained allowance trom the Lords, 
and Letters to Charge the Superiour to receive him, Sporſ hic, lexander Fra- 
zer Supplicant. The like was granted by the Appryzers Afsigney, March 22. 


1626. Collace contra Lord Elphingſtowr. Yea, an appryzer did ubtainallow- 
ance 
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ance and fvarrand to Charge the heir of the Superiour, contained in the tur 
allowancy, bcing dead,Decem. 5. 1628. Laird of Corsbie contra Kilſjth. From 
this ground it 1s, that an Appryzing excludes. prior aſsignations, granted by 
the Debitor, to the Mails and Dutics of the Lands appryzed , as to Terms 
after the appryzing, Hope aſsignations, George Meldram contra Laird of An- 


| ſtrutker, 


19. And whenan appryzing was led before an Husbands death, it exclud- 
edhis Wite from a Terce, Hope appryzings, James Chrightoun contra Relict of 
Jobn Craniioun: Where he doth alſoobſerve it to exclude a ſublequent Ward, 
im rcſpe& the Superiour gave a Charter upon the appryzing, in his Vaſlals | 
life, though no Sealine followed thereupon, Ibidem, George Hamiltoun contra 
Tennents of Newburgh. And albeit Dury obſerves, that in the caſe betwixt the 
Lord & leming and the Lord galwerino,diſputc the 7. of March1633. it was not 
decided, bur fuperceeded in hopes of agreement, whether a Superiour could 
be compelled to receive the Minor himlelt till his Majority, it ſeems the Supe- 
riour ought to receive theappryzer upon his legal diligence, but prejudice of 
the Ward, during the Minority of his former Vaſlal, though he would not re- 
ceive the Minor, yet he would be neccſsitate to receive the appryzer,and his heirs 
whatſomeyer, though the Lands were Tailzied, and to return to the Superiour 
hinſ{clf 


20. The third cffeR of appryzing is > that being a legal dilizence, it ren- 
ders the thing appryzed litigious, not only from the date of the appryzing, 
but from the date of the Denunciation - So that no voluntary .deed of the 
Debitor, aiter the Denunciationcan prejudge the appryzer,it he-be not in mo- 
74 Thus a Tack ſet by the debitorafter Denunciation, was found null, Sporſ; 
appryzing , Peter Blackburn contra Walter Baluaird. Yet where the appryz- 
e was negligent, and obtained not Infeftment, nor did diligence; therefore, 
for ſome years, a Tack ſet by aDebitor betore the appryzing, but having its 
Entry afterthe appryzing, was preferred thereto, July 11. 27. Wallace contra 
Harvie. Yea, noInfeftment or diligence being uſed upon an appryzing, for 
many years, an arreſtment thereafter was prcterred to the Mails and Duties 
of the Landsappryzed, Feb. 14. 1623. Saltcoats contra Brown, But Cuſtom 
ſince hath always preferred appryzingstoarreſtments, although there wereno 
Inteftmenr or diligence upon the appryzing,becaule it is a legal afsignation;and 
needs no Intimartion, unleſsthe appryzer had relinquithed his righty and there- 
fore, though that caſeof Saltcoats was adduced, an appryzer otan annualrent, 
was preferred to an arreſtment,though the appryzerneither was infeft noruſed 
diligence, for nine years before the arreſtment, Feb. 23. 1671. Lord Juſtice 
Clerk contra Mr, John Fairholm, It isfaid, no voluntary diſpoſitionor deed 
of the debitor after the denunciation, will prejudge the appryzing, becauſe 
ifthe deed done thereafter be neceſ}ary , and that thereunto the debitor was 


- ſpecially oblieged before, and might bave been directly compelled; ſuch, even 


after denunciation may be preferred , as an annualrent proceeding upon a 
Bond, prior to thedenunciation , containing an obliegemement to Infefr, in 
that annualrent , the Infeftment thereupon, though after denunciation was 
preferred, Hope appryzing, Samuel Henderſon contra Jokn Mcadam, Thelik« 
ofan Infeftment, whereof the Charter was betore denunciation, and the $: ; - 
fine before the Sealine upon the appryzing, 15id. The like of an Infefm.;:: 
upon Reſignation; which Reſignation preceeded the Qenunciationz 2.:4 
though the Reſignation was at firſt refuſed by the Superiour, being accepte.i 
thereaiter, it was preferred, I/i4d. Mr. Thomas Hope contra Mr, Thomas Hen- 


2 drijon, 
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darijox. And ſoanInfettmentupon a diſfeſition for a Cauſe onerous: Which 
diſpoſition was of the fame date with the denunciation, and whereupon Infett- 
ment followed, before the appryzing was preferred to the appryzing, Spotf. 
appryzing, Mark Hamiltoun contra Brown, Yea, an Infettment upon a diſpo- 
f1:10n, poſterior to an appryzing, was preferred thereto , ſeing the Ap. 
__ d1d no diligence for fix years, Ibid, Hamiltonr contra Mccul- 
vn, 

21, In the competition of Appryzings being both legal diligences; The 
firſt appyzer doing luthcient diligence, 1s preferred as the firſt appryzer, laſt 
Infett, but having fi- ſt Charged, was preferred, though the Supertour did vos 
Juntarly Infefta polterior appryzer, Far. laſt, 1632. f erguſon contra Mckenzie, 
Yea, a poſterior appryzing was preterredto'a prior, where the debitor by Col. 
lution ſuſpended the Letters, and denunciation of the one and not of tac ocher, 
whereby the other appryzed firſt. Nov. 28. 1628. Borthwick contra Clerk, 
The like where the prior proceeded upon a Citation of the party upon ſixty 
days, as being out of the Countrey, and the debitor was brought to the Coun. 
trey of purpoſe, that a poſterior denunciation upon fifteen days by another 
appryzer, might givehim the firſt appryzing: and yettheother was preferred, 
Nicol. Tennents of Cockburnſpeth contra Sir Finders Wardlaw, and upon thelate 
competition betwixt the Laird ofClerkintoun purſuing a Reduction of Corsbies 
appryzing , as collufive in ſo far as after his author Sir William Dick had 
Charged the Superiour, with the fi: ſt Charge upon the Letters of four Forms, 
they gave Infettment to Corsbie before the dayes of the firſt Charge were Ex- 
pyred , the Lords reduced the Infettment, but afloilzied him from bygones, 
as poliething bona fide , and feing the purſuer ſuffered him to puſſeſle 
withour purſuit , till the legal was expyred . they found that Corsbze , as 
now the ſecond appryzer might redeem , December 3. 1664. inter eo|- 
dem. | 


22, The fourth cffe& of an appryzing is, that being led by the Superiour 
againſt his Vaſſal , it needs no Infeftment , but conſolidars the property with 
the Superiority , and 1s preferable to all poſterior appryzings, whatever be 
their diligence, Spoiſe appryzing, Stevinſon contra Laird of Crarigmilter, But 
in other caſcs, appryzing without further diligence, doth not tranſmit the 
real Right, thoughit may exclude aſignations to Mails and Duties, or arreſt- 
ments upon perſonal debts, it isno ſuthcrent title for Mails and Duties, again(t 
any Other having any real Title, March 5.1528. Andrew Scot contra Tennents 
of VVhiteſland. 


23.Asto the fourth point concerning the cfhcacy of appryzings, whereupon 
diligenceis uſed before Infeftment obtained. They have no ctte& toremovye 
Tennents, though the Superiour was Charged,and the Letters found orderly 
proceeded againſt him, and though only proponed by the Tennents, and no 
party pretending right, March 25. 1628, Lockhart contra his Tennents. But 
the appryzing with diligence hath this effect ; Firſt, it is aſuthcient title for 
Mails and Duties againſt the Poſleffors. Secondly, it excludes all poſterior 
Infefttnents or Diligences by the Collufion , or voluntary deed of the Supe- 
riour, or any other. Thirdly, It is effeftual to compel the Superiour tore- 
ceive, and Infeft the appryzer upon payment to him of a years rent, which 
was formerly by Letters of tour Forms, till the Statute, 1644. cap. 43. where- 
by. one Charge upon twenty one days is ſufficient, all which proceeds upon 


the allowance of the Lords , upon the back of the appryzing : And albe- 
it 


it the A& is not revived in the late Parliament, yet the Lords continue the 
Cuſtome. » 


24. This allowance of appryzingsis appointed tobe regiſtrate, and not the 
wholeappryzing, Par. 1641. cap. 54. yet neither the want of the allowance, 
nor the want of Regiſtration thereof, annulleth the appryzing , till the laſt 
AG of Par. 1661. cap. 31. making the Regiſtration of theallowance neceſſa- 

Otherways poſterior appryzings, firſt allowed, are to bepreferred, un- 
leſs without allowance the appryzer hath obtained Infeftment , before the 
others Diligence, upon which grounds, the Lords upon Supplication, with- 
out Citation , ordained an appryzing to be allowed , and regiſtrate long 
after ſixty days, and after the debitors death , ſeing it. would be there- 
by preferable to all other Rights, after the Regiſtration thereof, Fune 8. 
1665. 


25. There are many debates which ariſe concerning the Entry betwixt ap- 
pryzers and Superiours, as whether the Superioyr can be compelled to receive 
the appryzer,, without inſtructing that the Vaſlal from whom he hath appryz- 
ed, was Infeft, or ſpecially Charged , which hath been ſeveral times decided 
Negative, fifty years ſince, But now cf a long time , Charges againſt Supe- 
riours for Infefting appryzers, ſalzo jure ejrſlilet & ſuo, have been ſtill ſuſtain- 
ed, becauſe it is unuſual and difficult for the appryzer to get hisdebitors Evi- 
dents, unleſs it were the Extra of his Seafine, and the Superiours receiving 
him upon obedience, cannot prejudge him; and therefore, the Superiour was 
ordained to receive the appryzer, though himſ{clf wasin poſlefion, - by vertue 
of a Right, March 5. 1634. black, contra Pitmedden. The like , whatever 
Right the Superiour might pretend, March 11. 2636. Margaret Scot contra 
Gilbert Eliot. 


26, Thequantity of the years Rent by the AF of Par. 1469. cap. 36. is ex- 
preſt tobe a years Mail , asthe Landis ſet for the time, wherein confiderati- 
on is had of ſuch real burdens atieQing the Land , as are taken one with the 
Superiours conſent : But in thecaſe of a Liferent ſo taken on, the years Rent 
was modified full, but delayed to be payed till the Liferenters death, Joly 18. 
1633. Branden Baird contra Confideration is alſo had 


- of Feus ſet by the debitor before the appryzing, which while warranted by 


Law, the Superiour will only geta years Feu-duty for receiving the appryzer 
in the 7, Feb. 15. 1634. Mwnktoun contra Lord Teſter. Spot/.ap- 
pryzing, VValter Cowancontra Maſterof Elphingi#oun. But the Superiour will 
not be oblieged to receive the appryzer for a years Rent of the Money ap. 
pryzed for, - of the Lands appryzed, March 23. 1622, Mr. Simeon Ram- 
ſay contra Laird of Cori#oun. March 30. 1637. Thomas Paterſoncontra VValter 
Murray, Yet 1n this laſt caſe, the Lords modified the Rent far within the 
worth of the Lands, for the Rent being worth 800. Merks, was modified to 
300. Merks. 


A Superiour muſt not only receive the firſt Appryzer , but all others who 
Charge, though one was Infeft before any other Charged, March 11. 1625S. 
Ferguſon contra Coxper. And if more Charge , he muſt accept a years Rent 
for all, providing that he who ſhould be preferred , refound to. tie ret 
the proportions paycd by them to the —_— Juh22. 1628,Lord Zorihwick, 
and VValter Hay contua Haiſtoun and Swith, 
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27. If the Superiour be contumacious and will not enter the appryzer up. 


ondiligence , Crate lib. 2. dieg, 2. Preſcrives, that the Supertour may be. 


thrice required , and if he refuſe, Letters may be obtained from the Lords to 
Charge hs Superiour , to receive the appryzer, fupplying his place, and (6 
from Superiour to Superiour, till he come to the King, who refuſeth none, 
by which'the Superiour would looſe the Cafualiries of his Superiority, duririg 
his Life, as 1sordinary intheEntry of heirs upon retour. | 


29. As to the next Point, Infefttment following upon appryzing dothCon. 
ſtitute a real Right, but under Reverfion of ſeven years, being before che A& 
debitor and: creditor , Par. 1661. cap. 62, or ſince of ten years , which is 
counted'from the date of the Appryzing , and not from the allowance , or 
Infeftment , November 11. 1630, Laird of Limpitlaw contra Mr. James 
Aikenhead. 


29. Yet it remains but as a ſecurity, which the appryzer may renunce, or 
make ute of other ſecuritiesxill he be ſatisfied, 24arch 15. 1628. Lord Blantyre, 
contra Parochioners of Bothwel, The like, though after the Legal was expyrcd, 
Decem, 7. 1631. Scarlet contra Pater/cn. But here the appryzer had attained 


no Poſlefhon. 


30. Remains thelaſt Point propoſed, how appryzings become extin@, and 
aretaken off 3 and that isfirſt, when the appryzing is declared null, thoroyw 
defect ofany'effential Solemnity, Secondly, When the ſum whereupon it is de- 
duced, isnot'due, as when the half thereof was payed, Hope appryzing, Sa- 
mmel Blackbarn contra James Lamb. James Lamb contra Hepburn ot Smeatoun, 
Or being deduced fora Tertns Rent, which wasnot due till after the appryz- 
ing; albeit it was an aſligney who appryzed, feing it wasto the behove of the 
Cedentit was found relevan-to reduce the appryzing iz totum, June 20. 1678, 
Scot ofBernfoot contraSirJobnFalconerand James Edmonſton,Fan.31.1679. Francis 
Irving contra contra Laird of Drum. The hike, where apart of the ſum was 
Poinded foc.,and yet the appryzing was forthe whole, Nicol qi potiores in pig- 
2ore, JohnSteven contra Maxwels : Or where the 'denunciation was before the 
Termof payment, though the appryzing was after, Nov. 28. $623. Mr. Robert 
Craig contra Wilſon. And'an appryzing for two Sus, inſtead thereof asto one of 
which ſums the decreet was looted 6: rurnedin aLybel,before the appryzmg was 
dednced:Yet the appryzersmtromi{{ſnonthereby beforeCitation, was not found 
toberepealed,asberng confumed boafide.upon a colourableTitle,Nov.23.1677. 
Bord and Graham contra Malloch, And an appryzmg was reduced, becauſe 
one of the fums appryzed for , was Regiſtrat, a 207 ſus judice, July 20; 1679, 
—_ contra Orrock ofBalrani, 1 . which _ the Lords would have ſuſtain- 

the appryzing as a ſecurity tor the true ſums reſting, if the appryzer would 
have paſt by Termly failzie ; for the Lords do Gruen Bioly defeds 
in appryzings or adjudications, in ſo faras they may ſtand as fecunities of true 
debt, and real expence eſpecially when the queſtion is betwixt the debitor 
and the appryzer, butnot in competition with more formal Rights, and they 
are moſt ſtrict againſt appryzings or adjudications, when they are inſiſted upon, 
as Expired, orfor penalties, Sheniff-fees, and the annualrents thereof; and there- 
fore, a poſterior appryzing being ſolemn and formal, according to the Cu- 
{tome then in uſe, was preferred toa prior not being ſo formal, July 15,1670. 
Lady Lucia Hamiltoun contra Boyd ofPitcon. And likeways, an appryzing be- 
ing led for Penalties and termly Failzies, was reduced as to thele, becauſe a 


a part of the ſum was notdue at thedate of the appryzing, thoughit _— 
u 
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duced at the 1nſtance ofan afhigney : Bur if it were proven to the Cedents 
behove, itwas alſo found reducible, quo ad, the accumulation ofthe annual- 
rents, and making them and penalties Principal ſums. Burt ſcing the appryzer 
declared it redeemablc , though the Legal Reverſion was expyred, it was ſu- 
ſtainedasa ſecurity ofthe firſt principal ſum, and current annualrents thereof, 
Jan. 31. 1679. Francis Irving contra Laird of Dram. And appryzing was ſu- 
{tained upou a Bond, bearing a long Term of payment, with a Clauſe irri- 
tant , that if two Terms annualrenrt run together unpayed, the whole prin- 
cipal and annual ſhould be payable , without abiding the firſt Term, 
though there was no Declarator of the irritancy , it not being penal, 
but taking away. the favour of the Creditor to the debitor, by delay of 
the term , Jane 20. 1678. Scot of Burn-foot contra Falconer and Edmi- 
frown. 


31. Albeit the Lords do not ordinarly modifie Penalties after appryzing 3 
yet if they be exorbitant , they do modifie the fame , and all Term- 
ly Failzies, as they did in. the faid cafe of Orrock, of Balram and Francis 


rum, 


32.Appryzing was ſuſtained upon a ſum,payable without Requiſition. albeit 
there was no Charge preceeding the appryzing, Fuly 21. 1666, Mr. Jobr 
Thomſon contraMcgutrig. 1 helike, though the Bond bore annualrent before 
1641. ſcing there was no Infeftment thereupon, or Requilition therein, Jar. 
14. 1679. Farquhar of Finian contra Robert Stuart. 


33. And an appryzing was ſuſtained , though the Lands appryzed were 
not filled up in the Letters of appryzing , or ſpecial Charge, nor inthe Exe- 
cutions , becauſe the Meſſenger who execute was Judge in the Appryz- 
ing, which _— the Denunciation of the Lands particularly , and Charg- 
ing the appearand heir to Enter thereto in ſpecial , was found a more ſolemn 
—_— then any Execution a-part , Jar. 16. 1680. John Brown contra 
Nicel. 


34. An appryzing was ſuſtained without producing the Letters of ap- 
pryzing, being in axzo 1636. But the Inſtructions of the debt was found 
neceſlary to be produced , being within Preſcription , February 11x. 1681. 
James Kenuay contra Thomas Crawford : Yea , an appryzing was ſu- 
ſtained upon a Bond , payable upon Requiſition , _—_ the appryzing 
made = mention of the Requiliian , the Inſtrument of Requiſition being 
produced. 


35. Andthough the Diſpenſation to appryze , was neither at Edinburgh, 
ndr the head Burgh ofthe Shire, but a place upon the open Fields, and upon 
a Count of a great rain, the Meſſenger did not appryze c 25 day , but adjurn- 
ed the Court of appryzing til the next day, July 12.1671. the heirs Mr. Tho- 
ds Lundie contra the Earl of Southesk, | 


36. And an appryzing of the ground-right of Lands, and all other right 
belonging to his debititor , the Superiour being Charged thereupon , was 
preferred to a poſteriour appryzer , who appryzed particularly an annu- 
arent out of the Lands , which was the only Right of the common debi- 
« ; *«--paa 21. 1673. Mr. Jobs Fairholm contra Remtoun and the Counteis 
Ot Levin, 
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37. Appryzings are elided by fatisfadtion or payment, without neceſlity of 
Renunciation, Reſignation, or Reduction, as in the caſe of other Infeftment, 
July 25. 1626. Lord [.cvat contra Fruzer : The reaſon is, becauſe appryz- 
ing being but a legal diligence, tor ſecuiity of the ſum, whica ceaſling, 1t fak 
leth without other ſolemaities ; and the debitors own Infeftment ſtands valid, 
without Renovation 3 which, with theInfeftment upon the Appryzing, ſtood 
but as a paralel Right for ſecurity, ſo that all returned , adpriſtinum ſtatum ; 
and amongſt the reſt, the Caſualties of the Superiority, it they were taken 
off by the appryzing 3 and therefore, an heir not entering, but being Charg- 
ed, it he ſatisfie and redeem the appryzing, he will be in non-entry till he be 
received of ney. 


38, Appryzingsare excluded and qualified withthe Back-bonds and obliege- 
menrs of the appryzer, as in perſonal Rights, which arevalid againſt fingular 
Succeſlors , as a back-bond, that an appryſing ſhould not be prejudicial to 
anothers parties Right, was found relevant againlt the appryzers tingular Suc- 
cellor, the Kings Donatar of the appryzers forefaulture, July 31. 1666. the 
Earl of Sonthesk contra Marqueſs of Huntly. 


The laſt and moſt ordinary Exſtintcion of appryzing,is by Intromuſhon with 
the Mails and Duties of the appryzed Land over and above the annualrent, 
for theſe are imputed in the principal Sum, by the Statute, Par. 1621. cap. 6. 
which is alſo extended to Minors having the priviledge after the ordinary legal 
of ſeven year : But it was not provided for in the faid Statute, that the ap- 
pryzer ſhould be countable for his Intromiſtion thereafter, which is therefore 
provided for, Par. 1641. cap. 67. which, though it was negleQed, and not 
revived, Par. 1661, yet the Lordsſuſtained theſame, asnow 1n Cuſtom twen- 
ty years and more, Feb. 18. 1663: John Roſs contra Mckenzie; But the Te- 
nor of the ſaid firſt Statute; being , that the quantities of the Mails and Duties 
ſhall extend to as much as will ſatisfie the whole principal ſum, and annual- 
rents thereof, compoſition to the Superiour , and anhualrent thereofand ex- 
penſes, in deducing the appryzing : In that cafe the appryzing is declared to 
expyre, ipſofado ; Sothat it any part thereof remain, and the debitor be ſo ne- 
gligent, asnot to uſe an Order, and count and reckoning within the legal, but 
faffer it to expire, the appryzing will ſtand valid, and carry the Right of the 
whole Lands, and will not be extinCt in ſo faras ſatisfied proportionally, Hope 
Confirmation, Doctor Kincaid contra Halyzburtoun, which was ſo found, where 
a part of the ſum was ſatisfied , by payment, Novem. 28, 1623. Mr. Robert 
Craig contra Wilſon. But if the remainer be very ſmall, the Lords may be 
the more ſtri& in modifying pryces, and if that be not ſufficient, a ſmall re- 
mainder will not take away the Right , de minimis zon curat Lex. Intromiſ- 
ſion is not only extended to the Rents and Profits of the appryzed Lands, but 
to the pryce of any part thereof, ſold by the appryzer within the Legal, Jaz, 
' 14. 1669. Mckenzie contra Roſs. And anſappryzing was alſo found extin 
by the Intromifſion of him, to whom the appryzer granted Back-bond, des 
claring the appryzing to be to his behove, and that againſt a fingularSucceſlor, 
whothereatter wasInfeft upon the appryzers Refignation, July 12, 1670. Ken- 
zedy contra Cunninghameand Wallace. Yea, An appryzing was found exclud- 
ed, as being ſatisfied by the debitor, and retired by him, with a blapk Afſſigna- 
tion thereto, lying by him at his death, though his Son thereafter filled up his 
name therein, which was inſtructed by the ſons oath and witneſles, ex officio, 
Feb. 27. 1666. Creditors of the Lord Gray contra the Lord Gray. But an ap- 
pryzing was not found extin& by Intromiſſion, where the appryzer payed to 
Is 


Diſpoſitions, 45 
his debitor, the ſuperplus of the rent, above his annualrent, before the leat- 
ing of any other appryzing 3 yet where any-order of Redemption is uſed be- 
fore the expynie of the legal , the appryzing was found extin& by intromiſ- 
fion , after the courſe of the legal, July 7. 1676. John Edgar ' contra Patrick 
Mils. Thelike was found in reſped of an order, uſed by a'fecond appryzer, 
and was ſuſtained , though the firſt appryzer had acquired righit to an order 
of Redemption by a third appryzer, uſed againſt the ſecond appryzer, which 
was not found to hinder the ſecond appryzer , ro declare the firlt appryzing 
ſatisfied by Intromiſſion during the legal or the order , but, prejudice tothe 
third appryzer, or to the firſt appryzer, having Right fromthe third appryz- 
er x0 Redeem the Lands from the ſecond appryzer, by fatisfattion of the ſums 
due to him, J»ly 18. 1676. Gordoun of Seatoun contra Watſon. Yea, an ap- 
pryzing being both againſt the Principal and Cautioners Eſtates , an or- 
der of Redemption uled by the principal debitor was found to keep the 
appryzing unexpyred , not only as to his own Eſtate , but as to the 
Cautioners Eſtate , February 10. 1675. Lady Torwoed-head contra Florence. 


Gardner. 


39. But the appryzer hath itin his option, whether he will enter in Poſle(- 
fion of the Mails and Duties, or will uplift more thereof then his annualrent ; 
yet if a poſteriour appryzer inſiſt for Poſſeſſion, the firſt muſt either Poſes, 
do diligence, and be countable, or ſuffer him to poſleſs, February 11. 1636. 
Colghoun contra Laird of Balvie. Butif the appryzer poſſeſs, he muſt do di- 
ligence for the rentof that Land he poſleſt, and be countable, not only for what 
he intrometted with. but for what he might haveintrometted with ; and if the 
Lands were Tennent-ſtead at his entry , he muſt count accordingly at. that 
rate, though thereafter givenover and waſte,ifhe neither ſet norlaboured them 
himſelf, nor intimat to the debitor fo to do , Feb. 9. 1639. Brownhill contra 
Cawder. The like found, that the appryzer was countable according to the 
Rental, allowing all defalcations, Jet. 4. 1662; James Seaton contra Amtory 
Roewal. But where the appryzer entered in poſlefion of the Lands waſte, he 
was not found countable, according as he ſet them thereafter , for the firſt 
year of his proper Labourage, ſeing by the Seaſon without his fault, heloſt 
thereby, Decem. 23. 1629. Jobr Dickson contra Jowng. But an appryzer was 
found countable for theRental of allthe Tennents of a ſmall Tenement, lying 
contigne, having taken Decreet againſt all the Tennents, and yet refuſing to 
count for ſome particular Rooms, without ſhowing any hinderance to uplift 
from theſe , which other appryzers calling to account, could not know that 
he had forborn theſe, but nothing was determined as to the common debitors 
own labourage, Jr. 14. 1681. Schaw of Grimmat contra John Mare Writer. 
Yet where the appryzer wasdiſturbedin his Poſſeſſion by the debitor, Fia fa- 
Ji, or via juris, he wasnot found countableby a Rental, but what he recover- 
cd till he attained to peaccablePoſſeſſion, Jar. 20. 1681. Burnetcontra Burnet 
of Barns, 


40. The AF of Par. 1661. cap. 65. hath lengthened the legal of appryz- 
ings, and hath brought inall who appryze, within a year ofthe firſt effttu- 
al appryzing, pri paſſe. By this A theſe, theſe alterations are introduced 
as to appryzings : Firſt, Wheteas before the firſt appryzer being mfeft or 
doing diligence, had only acceſs tothe whole m—_ Lands till he were fa- 
tified Now the Lords are impowered tolimit the Poſſeſſion during the le- 


pal , as they ſhall ſce cauſe, the appryzer getting his wav - _ 
ung for removing; 


Du- 


therefore 3 and therefore, an appryzer pu 
M 
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Duties, his pusſyr: was only fuſtamed, for ſo much of the appryzed Lang 
as ſhe ſhould chooſe , the rent whereof would beequivalentto eight per cent. 
atthe ſums appryzed for, he bemg-commable for the fuperplus, more then his 
annualrent and pyblick burdens, the detenders Houſe and Mains being alya 
excepted, ſeing there was ſufficient of other Rents, June 27. £672. Nicolſon 
contra Sir Fifiam Murray. Burt the power gramed to the Lordsto reftri 
apptyzers, is only perional and peculiar to the debitor, and not tothe poſte. 
for appryoert Jwuly 28. 1671. Marray comra Earl of Soxtheck and others; 
dly, Al ApPTy Zings led fince the firſt of Jaz#ary 1652. before the firſt 
| Compryzang, obtaining Infettment, or charging the Superiourto re- 
cetve, or within ayear after theſame, or to be1ed thereafter upon any perſo- 
ſonal debts, come in pars pafſu, as if they all had been contained in one com- 
pryzing, theother appryzers paying to the firſtette&ual Compryzer, the ex- 
penſes of his compryzing, wrt Infettment thereupon , but the year is not to 
counted from the- [nf{ettment or Charge, by which the appryzing becomes ef 
teQtual , but from thedate of the Decreet of appryzing, July 4. 1671. Laird 
of Balfour contra Mr. William Dowglas, But this extends not to appryzingsor 
annualrents, or other debita fundi; and accordingly it was decided by the 
Lords, that thoſe other appryzers behoved to pay the whole compoſition to 
the Superiour, Feb. 5; 1663. Robert Graham contra John Roſs. * Yet theſe ap- 
progings that were prior to the Act, were not found to come in pari paſiu, 
m' the dates of the appryzings, albeit the A bear, that they ſhould come 
1A as if they werein one apprytzing, but only from the date of the AFof Par 
liament, And as' to what the firſt appryzer had poſſeſſed, bona fide, before 
the at&t of his intromiſſion., exceeded his annualrent , the ſame ſhould be im- 
puted to the expenlcs of the compryzings and compoſition, and in payment 
of the ſums appryzed for , pro taxto, Jar. 7. 1665. Graham of Blaitwood cone 
tra Browns,” . 


; Rutan appryzing led before Jevpary 1652, though TInifeftment or Charge 
were ned thereqn, after Jan, 1652. was found to exclude all appryzers after 
Ja4z<:1652, whaſs Infeftment ar Charge were poſterior to the Infeftment or 
Charge upon the appryzing, led before Jas, 1553. and that the ſaid poſterior 
Ky Fg, did not come inp4r7 pe, with that led before Jar. 1652. Becauſe 
the Af at Parkaycnt relates nothing to appryzingsdeduced before Jan. 1652. 

694, 13+ 2666, Sir Henry Howe contraCreditars of Kello, Andalbe the. 
firſt effectual appryzing was faxishied, and ſoextin&; yet it did ſtand valid as 
ta the ſecand apprynng, Within year and day z but a third appryzing was not 
fauad '4hereþby to come in om” paſſ«, with the ſecond appryzing , as being 
within year. and day thereof; as if the ſecond appryzing became the firſt ap- 
PLyF&s, \ Decemb. 13. 1672, Street contra Earl of Fartbesk and James Deaus. Feb. 
20, 1679, Tennenss of Hortogn contra Earl of Wucentberry. And where the 
fielt appryzer polleft but a part of the Lands apptyzed, the ſecond appryzer 
not Infeft, was preferred to the third appryzer Infeft , as to the remanent 
Rents, becauſe the ſecond appryzer neededno Infeftment, but the Infeftment 
upon the firſt appryzing was ſufficient for all the appryzings led within the 
yeas of the firſt, De 22, 1664. Doctor Rawſay and William Hay contra 
Alexander $eatoun. There is alſo ari exception from this Clauſe, by another A# 
ok Parliament, 1661. cap. 21. Seſſion 3. that ſecond appryſers ſhall not be pre- 
judged ifthey didacquire right to a former appryling, redeemed and fatisfied 
by them, for their own ſecurity , before the ſaid At, albeit Jed ſince Jar. 
1652. which firſt compryſing ſhall remain in the ſamecaſe , as apprylings were 
formerly -3 i wasſo decided , without neceflity to alledge that Right oy 

s en 
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kent the firſt appryfing, to fhan the expyring ofthe legal, arany other ne- 
cellary caufe, . 9. 1664. Veatch of Dawick contra Alexander, Williamſon. 
Thirdly , The extentoof the tegal is altered from ſeven years to ten years; fo 
that where the kegal was notezpyred the time of the aR, ,three years were al- 
lowed to redeem them, from Whitſonday 1661, which terminated at Whit{on- 
day, 1664. Whereanent it being queſtioned , whether intromifſtion during 
theſe three years, ſhould fatisfie appryſings, which being deduced fince, Jar. 
1652. were expyred according to the Law then ſtanding, . and dilponed to 
others , there being no mention of that Point in the ſaid Act , t Lands 
decided affirmative , Jarnary 20. 1666. Clappertoun contra Laird of Zor- 
fone. | 


41. Fourthly, The benefit of Redemption is comperrng. to Creditors 
apainſt the appearand Heirs of their Debitors , acquiring right to expyred 
Compryrings » which was extended to appearand Heirs , even during hs Fa- 
thers Life, June 19. 1668, Burnet contrs Naeſmith , or oy on to the! we 
hove, acquiring rightto appryzings within ten years after the acquirers right, 
' forfach ſums only - they Doved By acquiring Giereof , and. they were found 
extin& by the appearand Heirs intromiſfion by exception, which was(ſo far ex- 
tended, that it reached an appryzing aſſigned to an appearand Heir, though 
the tion was before this Statute, ſeing the infeftment which made the ap- 
pearand Heirs Right real and effeQual, was after ; and though the appryzi 
was redeemable when acquired , but _— in the perſon ofthe ap 

Heir, July 21. 1571. Sir George Maxwel contra Maxwel of Kirkconne!. But 
the appearand heir getting right to the appryzing, gratis, it was not found to 
accrels to the Creditors, [in only to be — e within ten years after his 
Right,fortheſum whereuponthe appryzing prochanan nag ang cewey dem. 
Anappryrzing acquired by cheHHuſband of af appearandHeir,found not redeem. 
able by what be payed,unleſs it were proven that it was acquired by the Wites 
Means,or upon her account, Jure 13.1674. William Richardſon con.Palmer Feb.21, 
1673. Richardſon contra Colline Lawmond and Skeen of Hahards.Jar.15.1679.4n- 
drew Mcdowgal contra Sir Hendrie Gathrie and his Spouſe. But this ten years 
Reverfion was not found competent tothe debitor himſelf, ta redeem from his 
appearand heir, Decexe. 3. 1680+ Sir Michael Naeſmrithcontra James Naeſwith. 
Buta ſecond Brother acquiring an appryzing upon eafie terms, when his elder 
Brother was out of the Countrey, was not found redeemable by this AR, not 
being eſteemed asappearand Heir, alisqui ſucceſſrrws, Feb. 17. 1675. John Mclurg 
vontra John Gordoun. 


Arid aft appryzing coming to the petſon of the a nd Heir ofthe prin- 
cipal debieas, found {arisfiab e by ry won rayible therefore, by the AS. 
and Heir, ſummarly without reduCtion, Feb. 22. 1671. Sir David Dumbar of 
Baldbon contra David Dick, The like found by exception or reply, where the 
appryzing was tothe behove of the debirors eldeſt Son, July 4. 1671. Laird 
of Balfour contra William Douglas, The like, where the apprizing acquired 
by the appearand Heir was found fatisfied by inromiſfion equivalent to what 
was payed for the appryzing : the faid intromiſfion being ihr within the 
ten years, or after the intenting a ſummons of Declarator, offeringto pay what 


remained after count and reckoning, it was found to prorogate the ten years 
Reverſſon, without any other order, Juze 26. 1677. Mr. John Kincaid contra 
Gordonn of Abergeldie. n 
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41. Appryſings deduced againſt appearand Heirs, ſpecially Charged to en- 
ter Heir, are not redeemable by the Heir of the Party Charged to emer Heir 
who was never Infctt, but by the Heir of the Defun&, for whoſe debt the ap- 
pryſting was deduced, who died laſt veſt before the appryſing, February 6. 
ag January 19. 1669. Mr. John Johnſioun contra Sis Charles Erſ- 


42. Minors have a ſpecia} priviledge , that the legal Reverfions of ap- 
prysings , run not againſt them during their Minority 3 and how far this 
1s extended to Majors ſucceeding to Minors, Yide Ti. 6. amongſt Priviledge 
of Minors, Vide, what hath been faid of appryſing , Ti. 13. Sef#ion 29, 
and 30. 


43. Appryfing while it is redeemable, is but a legal diligence for ſecurity; 
and the appryſer may relinquiſh the fame , though he be in Polleflion, and 
may do any other-diligence for recovering his debt z but ifhe continue to Poſ- 
ſeſs after the appryling becomes irredeemable , the debr is thereby ſatisfied 
and extin& , which was fo found, albcit the appryſing proved ineffectual as 
to a part of the Lands appryſed , the remnant being equivalent to the debt 
appryſed for, and it was not found, that a proportional part of the fams ap- 

ryſed for, correſpondent to the Lands that were evicted , ſhould remain 
due to the appryſer , J#ne 18. 1675. Laird of Leys contra Forbeſs of Black 


fOrn. 


The form and manner of Procedure in appryſings will come in amongſt 
legal executions of which hereafter. 


44. Adjudication 1s remedinmw extraordinarium , introduced by Cuſtom, 
where appryſing could have no place, as when the debt to be ſatisfied is not 
a liquidat ſum or goods ordinarly liquidable , but is a diſpoſition of Lands, 
containing expreſly or virtually, an Obligation to Infeſtthe acquirer, or ſome 
other : Or an Obligation conſiſting in ſome fact to be performed : Or other- 
ways,where the debitors heir reninces to be heir, whereby there is no Party 
fromwhom the Lands can be appryſed; therefore, Hzreditas Jacens is adjudg- 
ed. * This remeid is introduced by the Lords, who having ample power to 
adminiſtrate Juſtice in all caſes, and to make orders for that effect, doſupplie 
thedefe of the Law, or ancient Cuſtoms, by ſuch new remeids, as ſuch new 
occurring caſes do require, amongſt which adjudication is a prime one, which 
Craig teſtifieth to have been unknown to our Prediceſlours , and being but 
recent in his time, and few deciſions thereupon, the nature and effeRof it was 
little known,but is now by courſe of time further illuſtrate. 


Adjudication hath _ in two caſes ; the firſt and moſt ordinary is, when 
the heir recounices to be heir, in which caſe adjudication is competent, whe- 
ther the debt to be ſatisfied be liquidate or not. The other is, when the ob- 
liegementto be ſatisfied confiſteth 3» fas, and relateth to Jn Diſpolition of 
particular thingsz which Diſpoſition or ag, not being fulfilled by 
the debitor or diſponer, though all ordinary diligence be done, then adjudi- 
cation taketh place to make the ſame effeQual. 


As to thefirſt caſe, adjudication upon the appearand Heirs renuncing to be 
heir, proceedethupon theſe ways, if he be purſued as lawfully Charged toen- 


tcr heir, for ſatisfying ofhis Prediceffors debt or obliegement, be may renunce 
ts 
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to be heir ( if he have not meddled ) either in the Proceſz againſt him, as 
Charged tocnter heir in the firſt inſtance, or ſome timethereafter, by Suſpen- 
fion or ReduQion, it he renunce in the firſt inſtance, when the debtisnot yet 
inſtructed and eſtabliſhed, as when it procecds not upona clear Bond or Write, 
but abides Probation by Witnefles, or otherways then before the Proceſs of 
adjudication, there muſt be a Proceſs and Sentence againſt the heir renunc- 
ing cognitionis cauſa, for eſtabliſhing and proving the es in which, becauſe 
there 15 neceſfity-in all Proceſſes, to have a defender , the appearand heir re- 
nuncing, 1s only called to ſupply that place, cognitionis cauſe, but without any 
effeft againft him , but only contra hereditatems jacemtem. But if the appear- 
and hew renunce m the ſecond inſtance, after Decreet obtamed againſt 
him 3 Or m the firſt inſtance, when the Ground and Title of the Purſaite 
inſtruRs the debt , then there needs no other decreet , cogritionis cauſe ; but 
the Purſuer Protcſtmg for adjudication , the fame will be admitted ſaum- 
marly. | 


Adjudication it ſelf is a moſt ſimple and fummar Procefs, whereby the heir 
reauncing, and the debt being eſtabliſhed , as faid is, the whole h E Ie- 
nunced, orbenefite, whereto the heir might ſucceed, 1s adjudged by the Lords 
to the purſuer for farisfaGion of the Befunts —_— wherein the heirre- 
nuricing'is again called to ſuſtainthe partofa defender, which is only for fe 
fake, for he can propone nothing, and one fingle ſummonds is bufficient with! 
out continuation 3 becauſe it is acceflory to a prior Decreet, as Dzryobſery 
but expreſleth not the Parties, Feb. 26. 1629. And all is adjudged , device 
potewtis, whatſoever the Purſuer pleaſeth to Lybel, alledging that it might have 
belonged to the heir entring : Yea, though any Party having Intereft, ſhould 
compear and inſtru@ that he hath the only Right, and the DefunR was fully 
denuded ; it would be incompetent, hoc loco, Spotf. adjudication , Cairncorſs 
contra Laird of Drumlqnrig, 


46. The reaſon is, becauſe the Adjudication is but periculo petentis, and can 

ive no Right, unleſs the Defuntts Right , competent to the heir renuncing 
be inſtructed. Neither can the adjudger, who 1s a ſtranger to the debitors 
right be put to diſpute the fame, in obtaining the adjudication; yetthe Lords 
admitted a ſingular ſucceſſor to propone upon his Infeftment,that the Detun& 
was denuded and adjudged, not the Property, but all Right of Reyerfion, or 
other Right campetent to the appearand heir, Juy 22. 1669. Alexander Li. 
vingi7oun and Sornbeg contra heirs of Line of the Loxd Forreiter. In this 
cafe the matter was notour to many of the Lords, that theLord Forreſter hav- 
mg no Sons, did contract his Eſtate withone of his Daughters, to Lemtenent 
General Baities Son, who was thereypon publickly Infeft. Butthe reafon why 
appryzings and adjydications have aſt much at Random is, becauſe the 
appryzings have deboarded from their ancient form , byan Inqueſt, know- 
ingthe Lands, which therefore would never have appryzed Lands, but where 
thedebitor was commonly repute Heretor, or Heretable Poſſeflor : But when 
appryzings came to be deduced by Sheriffs in that part , conftitute by the 
Lords by Diſpenſation at Edinbargh, where perſons were made the Inqueſt, 
who knew nothing of the Lands . thenall became to be appryzed which was 
claimed, and though the appryzer would not” pay a years Rent for entering 
himin Lands, where he had no probability of Right in his debtor ; the great- 
eſt inconvenience was as to the Lands holden of the King, it was little ad- 
ditjon of Expences, to pafle one Infeftment for al! ; and other Supert- 
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ours , getting ' a years Rent, ſalvo jwre, they were not ſuffered to Contra- 
vert. 


But now Adjadications being in place of Apppryzings , and palling upon 
Citation beforethe Lords, it is not like they will adjudge Lands where the De- 
bitorsare not, at-leaſt repute heretable Polleffors or: Liferenters; tor now the 
Lords are inplace of the Ingureſt : And albert as they utter Decreets in ab- 
ſence , to pals periculo petentis z ſo they will ſutter Adjudication to paſs of all 
that is Lybeted;. but if any other ſhall appear, and make it appear that they 
and their Predicetlors have been holden and repute Heretable Polletiors, and 
that there was no Rightrepute to be inthe Debitor, the Lords might readily 
ſuperceed toadjudge, till ſome evidence were given, of the Intereſt ofthe de- 
bitor , Seaſines having been now Regiltrat, fince the year 1517. And like- 
wiſe Reverfions , though adjudicationer, of theſe might more eaſily paſs 
then,becauſe no Infeftment would follow : But where Landsarc adjudged, and 
Infeftments follow , there ariſes thence grounds of pleas and purſuits, elpeci- 
ally for ReduGtion and Improbation, upon which all che Heretors ofthe Landy 
contained inthe Infeftments, would be oblieged to produce their Rights, and 
open their Charter Cheſts, . toparties having no pretence to theirEſtates. The 
adjudicaicn was ſuſtained of all Lands generally , without condeſcendence, 
Decemb. 14. 1638. Corſer contra Dury. But where the Defender appeared 
not, or contraverted it not in the adjudication, Proceſs for Mails and Duties 
of the Lands adjudged , was ſuſtained in the ſame Libel, 1,;dew. And in 
adjudication of a Reverfion , the Declarator. for redeeming the ſame, 
was ſuftained in the fame Lybel , July 8. 1629, Dury contra Kinroſs. 


47. Inadjudicationallis competent to be adjudged, Whichſhould have bes 
fatlen the heir entering, as Lands, Annualrents, Reverfions, Tacks, Liferents, 
and all Heretable Bonds; yea, not only theſe Rights themſelves, but the by- 

ne Rents and Duties thereof , preceeding the adjudication, and after the 

Defunds death, may be adjudged Lie pore'y againſt the Poſleſlors and In- 
fometters in that ſame Proceſs, becauſe theſe are competent to the Heir re- 
nuncing , and there is no other way to attain them, as in the caſe of appryz- 
1pgs, whicharenot extended to bygones,,. ſcing thele may be arreſted, and pur- 
ſued as Moveables belonging to the Debitor, as was foundin the ſaid caſe, Cor- 
fer contra Dury. ' "Wits. oo 1638. And likewiſe, heirſhipMoveables , for 
the ſame reaſon arecompetent m adjudrcations , but not againſt other Move- 
ables ofthe Defun&t, which. may be confirmed, Spotfwood Caption , Iſobel Ha 
gie contra her Daughters. Novemb, 24. 1638. Campbel contra John Baxter: 
and fo it is not competent againſt an, Heritable Bond , made moveable by a 
Charge, Jar. 30. 1627. Conper contra Williamſon and Bogmiln. Yet if an He- 
ritable ſum ſhould become moveable after the Defundts death, asby an order 
of Redemption, it would be competent by adjudication, ſeingit could bereach- 
cdnoother way. In adjudications it is only competent to Creditors toappear, 
having like Proceſs of adjudication depending, tor all will be brought 1n par: 
paſſn, who are ready before Sentence, with the firſt purſuer, Hope adjudicati- 
ons, Stuart contra Stuart. 


48. Ifthe adjudication be of Lands or Annualrents, requiring Infeftment, the 
Superiour will be compelled to receive the adjudger , though a ſtranger his 
Vaſſal, though he do not inſtrut his Authors Right, ſalvo jure wm 
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| ſuo, Feb.g, 1667. Elizabeth Ramſes contra Ker, . But as to the years Dury, 


payable by the adjudger to the Superiour , for their Entry , though the 
Lords thought it equitable, that it ſhould take place, as well in adjudications 
as appryzings, the reaſon beingalike m both, yer found not ſufficient ground, 
whereupon to decern it , feing the faid years Rent is expreſt in the A# of 
Parliament , 1469. cap. 36. And the Compoſition of the Supeniour 5 for 
receiving appryzers , Parliament 1621. cap. 6. - Yet in the next c4# of 
the ſame Payliament , anent adjudications, there is no mention! of Compo- 
ſition to the Superiour, though the A@ relateth: to the former AF , anent 
appryzifigs 3 and therefore , they, thought 1t not competent to.them to ex- 
tend the ſaid compoſition , ad pares caſsr , where it did ſo much appear, 
that the Parliament of purpoſe had omitted it 3 yer in the aid caſe, Oreir. 
ſon contra Closburn upon the 21. of July 1636. they did- forbear to infti- 
mate their Deciſion , and defired the parties to.agree. And no Compoli- 
rion was found due by an Adjudger , having Charged before the late AG 
of Parliament , December 23. 1669. whereby ,, like Compoſitions are ap- 
pointed for Adjudication, as for appryzing , July 10. 1671, Scot of Tharle« 
ſtain contra Lord Drumlanrig. In which caſe , it was found , that the Su- 
periour might refuſe to enter the Adjudger, ifhe payed his debr3 but that 
he was to have nothing for Compoſition , it he did ſo in the: ſame way, as 
in appryzing, by the old AT of Par. 1469. cap. 36. by which that optionis 
given to the Superiour, 


49. Craig obſerveth , that it was doubtful in his time, whether there were 
a Legal Reverſion competeat to any renuncing , and afterward returning to 
Redeem Adjudications or Appryzings, wherein he favoureth the affirmative, 
but the faid Statute, Par. 1621, cap. 7, determineth the caſe , and granteth a 
legal Reverfion, in favours of theſe who have poſterior Adjudications, with- 
in the ſpace of ſeyen years, or ten years fince the A@ of Par. 1661 betwixt 
Debitor and Creditor , which is alſo competent to any Renuncing in their 
Minority , and _ reſtored againſt the ſaid Renunciation 3 but it is not 
competent to any other Heir renuncing 3 yet, if the Heir , Mough Major, 
find that he hath prejudged himſelf, by renuncing a profitable Hernage , he 
may grant a Bond, and - Ser cauſe within the legal, adjudge and redeem 
the former Adjudications, which, though to his own behove, will be effe&n- 
al, there being ſo much equity and favour upon his part, being willing to fa- 
tfie the whole debts. 


50. Itis clear by the ſaid Statute, the Lands or Heretage ofa Defun& may 
be Adjudged, the heirs reauncing, not only for ſatisfaQion of the Defunds 
debt, but of the hexrs own proper debt. b 


| 51. Adjudicationsare taken off and extinguiſhed inthe ſame manner asap- 
ptyzings are, by intrometting with the Mails and Duties of the Lands adjudg* 
&d, as 1s clear fromthe aid Statute. And though caſes be-not fo frequent 

Adjudications, as in appryzings 3 to clear theother ways of their extinction ; 
Yet the reaſon being the ſame in both, there isnodoubt but the determmation 


will alſo be the ſame; 


$2. The other manner of Ad judications, is for making effectual Diſpoſiti- 
ons or obliegements to Infeft, whereupon, when the acquirer hath uſed: all 
diligence competent in Law, againſt thediſponer to fulfil the ſame, by obtain- 
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' ing Decreets and Horruog Regiſtrat thereupon , either againſt the Diiponer 
or his Heir, Law being there defeftive , and cannot make the Diſpoſition or 
- Obliegement-effe&ual 3 the Lords have allowed Adjudications of the Lands 
- diſponed, whether in Fee or Liferent, Jxly19.16u. Lord John5town contra Lord 
Carmichael, Spot/. hic, contra Bryce of Airth. 
And thereupon the Superiour will be diſcerned to receive the Adjudger, 
--aswas tound in the caſe of mi Obliegement to Infeft a Woman 1n Liferenz, 
- holden of the Superiour, wherein ſhe having uſed Horning, the Supecriour 
was decerned-to receive her , Jnly 10. 1628. Harris and Cunnirigham contr; 
Lixdſay. | Feb. 24.1675. Marion Hamiltoun contra Mr: William Chieſly;: The 
like in the caſe of an Heretable Diſpofition, whereupon the acquirer hayj 
- obtained Decxceet againſt the diſponers heir , for Infefting him,, and uſed 
Horning thereupon > The Dirc@or ofthe Chancelary was decerned to Infeft 
the acquirer, Decemb: 16: 1657: Koſs contra Laird of May. This manner gf 
Adjudication is extended no further then-to the thing diſponed, and hath ng 
Reverſion: 'Itrequires no Chargeto enter heir, or renunciationg bur the ad. 
judger muſtinſtruct his Authors right, June 24. 1669. Mr. Dowgal contra Glen- 


archie. 


Thefe Adjudications do not come m par; paſiu , with other Adjudications 
within theyear, norany other with them, Fuly 16. 1675, Campbel of Riddoch 
contra Stuart of Arduorlick, Decemb. 2. 1676. Lady Frazer contra Creditorsof 
the Lord Frazer and Lady Marr. 


53. By thelate A& of Parliament,ancnt adjudications, there are introduced 
two new forms of Adjudications; the one ſpecial of Lands effeirand to,the 
ſum, and a fifth part more, in cafe the debitor produce his Rights, and put 
the adjudgerin his Poſſeſſion, of his particular Lands adjudged: Bur if he do 
not, adjudications are to proceed as appryzings did generally of all the debi- 
tors Lands, or real-rights, periculopetentis, redeemable within ten years: Theke 
Adjudications are come 1n place of appryzings, eſpecially the general adjudi- 
cations, which are declared to be in the'fame condition in all points as appryz- 
ings were by the AZ of Par, 1661. cap. 62. Except as to the lengthening ofa 
'Reverſion from feven to ten years : So that what hath been ſaid of Appryz 
ings, will have the ſame effect as to general Adjudicationsz but ſpecial Adju- 
dications being equitable and favourable, will not meet with ſuch ſtriftnebs; 
This Statute hath taken away the greateſt Reproach upon our Law, which 
for every debt indefinitely appryzed every Eſtate great or ſma], which had no 
excuſe, but that the debitor might redeem in feven years : But all debitors 
being neceſfitat to appryze withina year , or to have no more then the legal 
Reverſion, paying the whole debts, the power of Redemption came to be of 
little effeRt, few being ableto pay all rherr debt in one day : But now if any 
debitor complain, that hiswhole Eſtate is adjudged, and no proportion keep- 
ed betwixt the debt and his Eſtate , it *is altogether his own fault ; ſeing he 
might offer a proportional Pars and hiberat all the reſt of his Eftate 3 which 
part is Redeemable alſo in five years : And though a fifth part be added, 
it .is no more. then the ordinary penalty , being an Too. Pounds for a 100c, 
Merks, and 50. Merks for the Sheriff.fee ; makes 200. Merks, being the fifth 
part of a 1000. Merks , and which was ſuſtamed in the moſt favourable 
caſes of Appryzings from' the beginning , and the Reverſion was for ſeven 
yeats. / + a 


Ad- 


Confiſoation. - 53 
' Adjudications being executive Necreet, the Lords allow them the greateſt 
diſpatch 5 and to prevent Collufion , whercby ſome debitors might be poſt- 
poned by debare and probation till the year paſs, which would mu a3? can 
Therefore the Lords do not ſuffer Co-credirors to ſtop Adjudications , that 
they might ſce for theirentreſs, and putthe purſuer to abide the courſe ofthe 
Roll, unleſs they produce an Entreſs, upon which the Ordinar will hear them 
immediatly without going to theRoll, Fax, 22: 1681, Earl of Dwndoxald contra 
Dwzlop and bis Creditors. Neither 1s the Superiour ſuffered to propone de-. 
fences, Jun. 13. 1675. Kinloch of Gonrdie contra Mr. James Blarr and James 
Strachan. Yea, the Lords ſuſtained the eſtabliſhment of the debt in the fame 
Lybel with the Adjudication, Jxly 26. 1676. Alexander Boyd contra Bojd of 
Pinkill . But if the debitor hinaſelt appear, .the Cauſe goes to the Roll 3 and 
if there be prior adjudgers, defences proponetl againſt the debt, oradjudica- 
tion, which are not like to be verified within a year ofthe firſt adjudication 
the Lords adjudge and reſerve theſe defences contra executionem, by Suſpenſi- 
on; In which terms will be granted, becauſe of the reſervation z but is 
this advantage, that how long ſoever the Suſpenſion be of Ing, the firſt 
decreet being within the year, bringsthe adjudger in pars pa 
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TITLE XXV. 


Confilcation; 


Where » of ſingle Eſchear, 
Liferent-F, [cheats Shipwr ack) 


Waith - goods » 1 realure) 
Forefaulture) Baſtardy, and 
Laſt-heir. 


ft. The Tenor of Letters of Horning. 4. The knocks muft be audible , that 
2. The executions of Horning mut theſe within may heax. 
bear the party Charged perſonal- 5: If the Meſſenger get entry, the deli. 
ly , or at his dwelling-houſe des very of a Copy to any of the Famis 
ſogned. ly is ſufficient without knocks, 
3. The Execution at the dwelling- and muſt be ſo expre#t. 
 * bouſe, muſt bear ſix knocks at 6 The days reqwiſpte for the Charge be- 
the moſt patent Gate , becauſe yond the Water of Dee. 
the Meſſenger could get no En= 7. The denunciation muſt be againſt 
iry. the party, and at the Mercat 
Croſs 


Confiſeation: 


Croſs of the JurisdiFion where he 
dwells, 

8. The denumciations muſt bear three 

Oyeſſes, or the equivalent. 

9. Theexecution muit bear three blaſts 

of the Horn. 

10, Theexecuticn muſt be Stamped, 

11. The Horning muſt be Regiſtrate, 
and how. 

12, Denunciation after ſatisfation hath 

no effeZ. 

13. Theeffe& of general Letters of Horn_ 

ing. 

14. The order and effe of Relaxation 

from the Horn 

The ſingle Ejcheat and extent there. 

of, 

16. How far the denunceds debts, or 

deeds affect} his Eſcheat-goods. 
i7. Giſis of Eſcheat, and preference 
thereof. 

18. Gifts of Eſcheat not expreſſing the 
particular Horning whereon they 
proceed, 

19. Gifts of eſcheat , though bearing 
goods to be acquired, extend but 
to theſe acquired within a year 
after the gift. 

10. Eſcheats within Regality. 

21; In what caſes gifts ofeſcheas ave held 

| ſomulat. 

+2, Who mmnit be called in the generdl 
declatator. 

29. The Titles and Tenors of, ics 
declarators. 

24, Exceptions againſt general decla- 
fators. 

25. . Fpecial declarators of eftheat. 

26. Liferent-eſcheat. 
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27. Confiſcation of T Feafarey, Waith,or 
Shipwrask-goods. 

28, Forefaulture. 

29. Several kinds of Treaſon by Sta- 
tute, 

30. Forefaulture Confiſcats without the 
burden of the debts or infeft- 

_ ments not confirmed 2. the 


ME fetal ain 
Forejaalture,. 

32. How far Tatks of farefantt Lands 
are efſedual. 


33. Bevefinlturt' by areſcinded AG, Was 


darderedd with the debts and 
| __ Heels of the Rebel. 

34- Forefauinore, whew, and bow # may 

" proceed tn abfence. 

35. How farthe perſon of the Rebel gives 
Right to the Fis k, 

36 The effed of forefaulture of appearand 

heirs. 

37. In what caſes foreftulture diſhabi- 
ltats. 

38 How far the forefaulture of appearand 
heirs may be extended, 

39 Explanation of the AGF of Parlia- 
went 15 94. cap. 202, import- 
ing burdening of forfanltures 
with the debts and deeds of the 
Rebel, 

40 Forefaulture is reducible upon any 

 amllity , but only by way of 
grace. 

41 How far forefauliwre takes effe@ with- 
out declayator. 

42 What Children are lawful and what 
baftarls, 

43 Declarator of Baitarty. 

44 Th, 
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44 The efefls of Baſtardy, as to Suc- ftard affet his Eſtate. 
celſion, 47 Ultimus hzres, and 1he difference 
45 Legitimation and effe@s thereof. thereof from Baſtard. 


45 How the debts and deeds of the Ba- 


th 
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=I 4 E Conveyance and Tranſmiſſion of all 

ll kinds of Rights trom private partics to 
the Fisk , are here comprehended under 
one common Termand Title of Confiſca- 
tion - It 1s not proper 1n this place to 
treat of the Fisk , or priviledges thereof, 
or upon the ſeveral Cauſes , upon which 
Confiſcation tolloweth ; theſe being pub. 
lick Rights 3 but we ſhall only conſider 
the ſeveral kinds of Rights, or things that 
befal to the Fisk from private parties, 
and how they return to private parties 
again, by Gifts and Yroceſles thereupon; 
. and this is either in reference to Move- 
ables ,. Liferents , "or the *P:operty and Stock of Heretable Rights and 
others 


Moveables fall to the Fisk, either wholly and intire, and that is chiefly by 
Denunciation and Rebellion, or by ſome ſpecial Statute, the penalty whereof 
is Confiſcation of Moveables ; ſuch are breach of Arreſtment, or Deforcement 
wherein,though the private party injured: have an intereſt ;/ yet in effect the 
wholeis Confiſcat, and a part belongs to that party, by vertue of the Statute 
thereanent , 'whereby. they are conſtirute Donatars : Or otherways ſome? 
particular Moveables befalleth to the Fisk ; either by Cuſtome , as Waith- 
goods , Ship-wrack., &c. or by Statmte; -Liferents. befal to the Fisk 
by the-Denunciation of the Owner , and remaunng unrelaxed year and day, 
or by ſuch Statutes, whoſe penalty is the loſs of the Liferent. 


The Stock or Property of Heretable Rights, fall to theFisk by forefaulture, 
or becoming caduciary z the Confiſcation'of the whole Moveablesis called the 
{ingle-eſcheat; and of the Liferent, is called the Liferent-efcheat. We fhall 
only ſpeak of the Single-eſcheat of Moveables by Denunciation 3 having ſpo- 
ken of breach of. Arreſtment and Deforcement-, Title Reparation: Second- 
ly, Of Liferent-eſtheat, Thirdly , Of Eſcheat of particular Goods , as 
Shipwrack , &c. Fourthly , of Forefaulture. And laſtly , of things Ca- 
duciary , eſpecially by Baſtardy-, and laſt Heir, and of Gifts and Proceſſes 
thereupon, | 


Eſcheat, thoughit be a common Term, ſignifying any Confiſcation, yet it 
is reſtrited to Moveables and Liferents , and moſt properly to Moveable, 
ſo that when it is ſimply expreſt, it is ordinarly taken -for fingle-eſcheat, 
or Eſcheat of Moveables ; but before we deſcend thereto , it is fit to con- 
fider of the ordinary Cauſe thereof, and of Liferent-eſcheat , viz: Horn- 
ing. 


Horm- 
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Horning proceedeth thus, by Letters Exccutorial , giviiig warrand tc» 
Meſlengers at Arms, to charge any partie in the Kings name, to vocy what 
1s contained 1n the Letters , under the pin of Rebellion ; And it he obey 
not within the dayes of the charge,giving power to Denounce him Retel by 
publick Proclamation, at the Miercat Crotle of the Head Bargh of the Shire, 
Stewartry, Baill:arie of Royalty or & cgalitic v.ithin the wiicht':c Denunced 
dwells;and that by publickreading of theLetters of Hornirg ,an giving three 
blaſts of aHorn , for the clear manifeſtation and notice thereot, trom 
whence it 1s called Horning : And becauſe of the Certification , the partie 
Denunced is called Rebel, by atcrm too rough, {uch Perſons not being 
in Hoſtile againſt the King , nor being publick enemies, but only De- 
nunced upon Cautes Civill, which they lye under frequently, not through 
contempt, but inability to ſatisfle. TheExg/iſh domore properly call this Execu- 
tion Out-lJawerie, whereby the partic becumes Out-law, and hath not a per- 
ſon to ſtand inJudgement Active or Paſtive: And if ſuchſhould be called by 
us, the Denunced, 1t were ſmoother, and more ſuitable then the odious 
term of Rebell. Secing Horning 1s the ground both of ſingle Eſcheat, and 
Liferent Eſcheat ; It would be fit to go through the ſeveral Requilites there- 
of in order, and the »u{itzes arryling thereupon. 


Firſt, the Letters of Horning muſt be Signet : And therefore though the 
Bill waspaſt, and the matter ſma]], and the parties Indigent , a Horninz not 
Signet was found »wll 1. of June 1610. John Migill comra. 


Secondly, the Executions, or Indorſations thereof muſt bear , that the 
partie was charged perſonally, orat his dwelling houſe, dcfigning the houſe. 
And therefore a Horning was found ll by Exception, for not deſigning 
thereof, though the partie was defignedto be Burgeſs of fuch a Burgh, which 
might have preſumed his dwelling place to be there, July 14. 1626 Adam 
contra Baillies of Air, yet a Hotning was ſuſtained, though not deligning 
the dwelling houſe 7omnatinr ; but by diſcription of it. Thus, the Meſlen- 
gers Execution did bear, that he charged the partie deſigned by ſuch Lands, 
at his Dwelling Houſe, it being proven, that he then dwelt there, November 
9. 1632. Montgomerie contra Fergushaall, 


3. If the Charge be 1n abſence, at the parties Dwelling Houie , the Execu- 
tion muſt bear the Meflenger to have craved entric to give the Charge to the 
Partie, or his Wife and Famihe , and not getting Entrie, fix. Knocks to 
have been piven by the Meflcnger, atthe moſt patent Gate, or Door thereof, 
yet this being wanting 1n the Extra& , the ſame was ſuſtained, Ir being pro- 
ven by the Keeper of the Regiſter, and his Servant, That when the Horning 
was offered to the Regiſter, theſe words were 1n it, and by the Metſenger, and 
Witnefles inſert inthe Execution, that the Knocks were uſed, the intent of the 
Cauſe being Alimentarie and Favourable, March 28. 1637- Scot contra Scot, 
But this is not to be drawn in Example : For the Regiſter of Horning is that 
upon which the People ought to re(t , and nothing ommitted to be expreit in 
the Regiſter ſhould be ſupplied by the principal Hornings, Meflenger, or 
Witnetles : For Executions of Hornings cannot be proven by Winelles, and 
conſequently no matterial point thereof, 


P 4. Kock- 
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4. Knocking at the Door audiblic 1s neceſſary » without which, Execu- 
tions might be Clandeſtme , and never come to- the parties Know- 
ledge. And therefore the Metlenger muſt expreſsthis as trucly done, where. 
in he runs the hazard of being a Forger, if the Executions be 1mproven, 
that either the Knocks were not given or were given fraudulently,that theſe 
within might not hear, agifthe Gate had been but Struck with ones hand, 
a piece of Earth, or Stick, which could not reach theirEars that were Within, 
for the affixing ofa Coppie may be more eafily evaded: Secing the partie 
may ſend of purpoſe to take the Coppie off, being none of the Wunetles jn 
inthe Execution, albeit ſometimes, even the Witnetles carrie away the Cop- 
pie, and the Meſlenger may imagine that his Executions were true, when he 
ſaid he left a Coppie affixed, becauſe it was affixed when he began to moye 
from the Gatez Yetifhe ſaw it carried away» his Executions would be found 
falſe, and he would not eſcape puniſhment. A Horning was alſo ſuſtained, 
thought bore neither Perſonally, nor at the parties Dwelling Houſe,feeing it 
bore a Coppieto have been __ which neceſlarily imported to have been 
perſonally apprehended, July 22- 1526, Stewart conitra Hanrai. 


5.. Thirdly, the Executions muſt bear, that the Meſlenger gave a Coppie of 
the Letters to the partie charged perſonally, or in his abſence, affixed it upon 
the moſt patent Door of his Dwelling Houſe: And therefore a Horning wag 
found ll, becauſe it bore not delivery of a Coppie, but only of a ticket 
bearing the tenor of the Letters, Hepe Horning Monteith contra Kirkland. 
Bur if the Meſlenger get enterance into the houle of the partie Charged, and 
deliver a Coppic to the parties Wife,or ſome of his Family, There the Exe- 
cution will beſuſtained though it bear not Knocks at the Door, or affixing 
of Coppies thereupon, theſe being only required where entry is not gotten, 
December 11. 1679. James Somervail contra William Staines. 


6. TheCharge myſt alſo beupon 15.days being beyond the water of Die,and 
fix upon this ie. Par. 1600; cap. 25. Yea, though fewer dayes be in the 
Claus of Regiſtration it was not found valid, February 14. 1625. Stewart con- 
tra Bruce, The contrary was found, December 26. 1664. Philorth contra 
Forbes of Asloun, and the Lord Frazer, Jannuary 20. 1675. Laird of Meldrum 
contra Tolwhoun. And it was found, that the AR 1600, Was not to be Ex- 
tended to Hornings upon Clauses of Regiſtration of conſent: And that the 
meaning of the Statute was both interpret by the Narrative, and Subſequent 
Conſuetude, Nam Conſuetado optima legum interpres. And that the Decifi- 
on Anzo 1625. hath been upon this Conſideration , that the Charger lived in 
Fyfe, and the Debitor in Orkzay, who could not poſlible, either come to the 
Creditor and pay, or to theLords and Suspend on fix days,and ſo wasnot con- 
$umacions, but free by the Actof Parliament 1592. cap. 138. Annulling im- 
poſſible Conditions in Contra&ts, whereby their is ſufficient ground of recon- 
ciliation of theſe Deciſions, for it is only Cortumacy that makes the Eſcheat fall 
which gave the riſe tothe Att of Parliament, toallow 15 days for all beyond 
the water of Die. And though parties conſent to leſſe time,yet Comtumacie can- 
not be inferred, but where the partie could by exa&@ diligence come in time, 
either to ſatisfie the partie, or to Suſpend, which ſcme beyond Die might do, 
it the Charger were near, that they might offer him juſt ſatisfaction, andifhe 
refuſed , they might have time to reach Edinburgh, and Suſpend : Bur in 
other caſes that cannot be, as was evident in the Caſe, in Anno 1625. And 
therefore, conſent, in that Caſe, can no more inferr Contumacie, then the ex- 
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preſs Conſent of parties, that Charges and Denunciations at the Mercat Crofs 
of Edinburgh, ſhall be fuftcient, which is declared »#/l, Pay, 1532. cap. 
138. 


7. Fourthlie, The Executions muſt bear, that the partie was Denunced, 
conform to the Charge, for not Obedience thereof : And that either at the 
Mercat Crofs of the Head Burgh of the Shire where the partic charged 
dwells, oratthe Head Burgh of the Stewartrie, or Regalitic, or Balliary of 
Royalty,ifhedwel within theſe, Par. 1597. cap» 264. Yea, though the write 
bear, that Letters of Horning execute at Edinburgh , ſhould be ſufficient 
againſt partics out of the Shire, the fame is declared »wll by the ſaid At, 
When there was no Head Burgh of the Regalitic known, the Ex- 
ecution at the Head Burgh of the Shire was ſuſtained, Spots. Horning, 
Stirling contra Auchinleck, And the Head Burgh of the Shire, where the Des 
nunceds dwelling lyes Locally , is ſuſtained by the AR of Par. Though 
his dwelling be upon Lands by annexation, in another Juriſdiction, unleſs 
that be commonly known, and inuſe: Therefore, Horning was not found 
znll, not being Execute at the Head Burgh of Renfrew, the dwelling being 
upon Lands annexed to the Principalitie, Faruary 11. 1677. Scot conra 
Dalmahoy. Neither , becauſe the Denunceddwelt in Temple Lands within 
the Regalitie of Torphichen , unleſs rhere were a known Head Burgh and Re- 
giſter there, January 12. 1672. Mr, James Scot contra Boyd of Temple, 


3, Fifthly, The Execution ſhould bear, that the Meſſenger, at the De- 
nunciation did make three Oyeſles, before he read the Letters of Horning, 
that the People might thereby take notice of the Intimation, which therefore 
ought tobe with audible voice; Which, though it benot by any particular 
Statute, yet is requiſite by antient Cuſtom, and ſhould be cxpreſt in the Exe- 
cution of all Letters, which require tobe publiſhed at the Mercat Crofses:The 
intent thereof being , that the Publication thereof may come to the Ears of 
the Countrey, and be carried by common Fame, that all parties concerned 
may look to their Intereſt: And therefore, fuch Publications at Mercat 
Croſes,and at the Peir of Lieth, have by Law and Cuſtom, as expedients 
tomake them commonly known. 3. Oytles before reading of the Letters, 
and affixing the Coppie of the Letters upon theſe Publick Places: And 
Horning hath this ſupper-added, that there muſt be three blaſts of the Horn 
after reading of the Letters 3 But becauſe Executions do not always bear 3. 
Oyſſes, But generally lawfull Publication. TheLords did declare upon the 
February 15. 2681. That they would ſuſtain no Executions of Meſſengers, 
doneintime cominggnot bearing threeOyſles &publick readingof theLetters, 
in a Reduction at the inſtance of Gordon of Park contra Arthur F orbes,apon the 
want of 3. Oyſſes, which came not to be decyded,becauſe the Executions 
were Improven : And an Inhibition bearing only , that the Meſſenger did 
lawfully inhibite , and not bearing three Oyſles, or the reading ofthe Letters. 
the Lords found the ſame ul}, and would not Supplient by Witneſſes, that 
theſe were truely done, July 11. 1676. William Stevinſon contra James Jn- 
es : But where the Executions did bear that the Meſſengers did lawfully 
publiſh, and read Letters of Inhibition, which by inſpeRion of the Regiſters 
was found to be afrequent Style, and not the former Style, which was 
meerly generall , The Lords ſuſtained that the three Oyſles were truly 
given, Jurne 211 1681. Lnndie contra Trotter. 
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9. The Executions mult alſo bear, that the Meſlenger did give three blaſts 
with his Horn - And yet a Horning was not found »ll, becauſe it bore not ex. 
pre{ly the partiets havebecn Denuaced, or three blaſts to be given, but only 
zencrally, that the Rebell was Denunced by open Proclamation, ad put to 
the Horn, 'Jumwary 19. 1611. Sr. Rolert Hepburn contra Laird of \idderre, and 
an Exccution wasſuſtained, though it borenot three blaſts, it being proven by 
the Witnelles inſert that theſe& blaſts were truely given , and the Execution 
bore orderly Denunced, March 4. 1624. Dryjdale contra Sornbeg, and 
Lamington, 


10. Sixthly, The Execution muſtbear, that the Meſſenger, {or more Ve- 
rification, hath affixed his Signet, or Stamp, and the Stamp mult appear, if 
the Executions be recent, clic it willbe zxll, March, 6. 1624, Comiſfr of 
Dunk I' contra So the Execution of a Horning was 
found »wll, becauſe it mentioned not the Stamping thereof, Hope Horning 
Home contra Pringle of |Vhitebank; Yet the Executions wereſuſtained, though 
they bore not theſe Words, ſeing they were all written with tae Mellengers 
own hand, and were Subſcribed and Stamped, as Hadingtoun oblerveth, but 
exprellcth not the partie, February 19, 1611. | 


11. Seventhly, Horning muſt not only be Execute at the Head Burgh of 
the Shire where the partie dwells, but muſt be Regiſtrat in the Sheriff. 
Clerks Regilter of that Shire within 15, days after Denunciation thereupon, 
Otherwaycs the ſame is 2#ll , Par. 1579. cap. 75, Where the Clerk is or- 
dained togivean Extrat, and Regultrat it within 24. hours aiter recept 
of the Letters: And ifherefuſe it, the Charger may Regiſtrar it in the next 
Sheriff Books, or inthe Clerk of Regiſter his Books, which upon Inſtruments 
taken of his refufall, 1s declared ſufficient, Par. 1579. cap. 75, Wherein the 
Regiſtration is ordained to be Judicially, or betore a Notar, and four fa. 
mous Witnelles, beſides the ordainry Clerk : But this part of the A& is res 
ſcinded, and it is declared, that the Regiſtration in the Sheriffs, Baillies, or 
Stewarts Books by the Clerk thereof, or by the Clerk Regiſter, and his De- 
puts in the Books of Council and Seſſion ſhall be ſufficient in it ſelf, Pax, 
1600. 64Þ. 13.And for this effeR, there 1s a general Regiſter of Hornings, Re- 
Iaxations,[nhibition &lnterdictions keeped at Edinburgh,and a particularClerk 
Deput having the Charge thereof:. But if the partic live within Stewartrie, 
or Bailliery of Royaltie or Regalitic, the horning muſt be Regiſtrate there, in 
the ſame manner as other Hornings muſt be Regiltrate in the, Sheriff Books, elſe 
it is declared zwll, Par. 1597. cap. 265. But Denunciation againſt parties 
who have found ſecuretie to underly the Law, and compears not at the day 
appointed, 1s declored ſufficient, being at the Crofle of Edizburgh, within 
fix Jays, thoagh notat the Head Burgh of the Shire, Par. x592. cap. 126. 
And likewiſe, Denunciations againſt parties entring in the place of the Criminal 
Court, with more perſons then there Domeltick Servants, and Procurators 
aredeclared valid, though Execute only at the Mercat Crofle of the Burgh 
where the Juſtice Court fits for the time, and Regiſtrat 1n the Books of Acl- 
jurnall, Par. 1584. cap. 140. Executions of Horning was al:o found a//, 
becauſe Execute upon the Sabbath day, Spots Charge, Rilbala Frenchman con- 


tra Sr Lewes Bander, but were not found al, Becaule Regiſtrat after the 
Rebells death, being Denunced before December 20. 1626. Laird of Lie con- 
tra Executors of Blair. 
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12, Though the Horning be orderly uſed, yet if the Ground, or Dt 
whereupon It proceeded be not due, or taken away before the Demanciaricn, 
the Horning 1s thereby exll, and reduceable; though no Suſpenſion of ihe 
Horning was raiſed before. but in this the Officers of State muſt tc called 10 
prevent Collufton , Spots Eſcheat, James Dowglas contra Cicditors of Ward- 
lww, So a Horning upon Lawborrows was found »ull by exception, becauſe 
Caution in obedience was found before Denunciation, Neucmier 29, 1626. 
Smeitoun contra Spear z Yea Horning was reduced, becauſe before Denunci- 
ation, the Charger had accepted a Band in Satisfa&tion of the ground of the 
Horning, which was found probable by the oath of the Charger againſt the 
Donatar, Hope Horning M»ſhet contra Forreffer. Thelike where the Charge 
was Suſpended before the Denunciation, though the reaſon of Suſpenſion 
militated only againſt a part of the Charge; Hope Horning Buckie contra 
Earl of Errol: But the Rebells Oath, or holograph diſcharges beture D-- 
nunciation, werenot reſpeted as preſumed Colluſive, February 10. 1663. 
Montgomery contra Montgomery and Zander, In this caſe it was found, that 
Redu&ion of the Decreet upon {nformality, not being upon material Juſtice, 
did not annul the Horning 3 Neither was Horning taken away by con pen. 
ſation, by the like Sum due to the partie Denunced, equall to that in the 
Horning, not having been actually applyed, by Proceſs or Contra@ before 
the Denunciation ; Nor was any warrand required for uſing the Execution, 
though fora parnie living in Exg/and, and done againſt a Daughter and her 
Husband : But the having the principal Band, was found ſufficient warrand 
for Regiſtration of it, and Execution thereupon; And the Denunciation a- 
gainſt the Husband was not taken off, by diffolution of the Marriage before 
Declarator , December 23. 1673. Thomas Datmachoy contra Lord Al- 
mond, 


13: Horning though orderily uſed, proceeding only upon gencrall Lets 
ters, by Supplication againſt all and Sundry, unlele it be againſt a Burgh, 
Colledge or Communitie, proceeding not upon a Citation, and for aſpe- 
cial _ certain Dutie, the Denunciation thereupon hath no cffe&, as to 
Eſcheat, or Liferent, though Caption uſually follow thereupon, Par, 1592: 
cap. 140. Which Act doth declare fuch Executions »wll : And theretore, 
ſuch a Horning was not found ſufficient to debarr a partic, as not having per- 
ſonam ſtandi in judicio January 24. 1674. Blair of Glaſctun contra Blair of 
Baleid, mich lefle can theſe general Letters make Eſcheatto fall, or Annu- 
alrent be due, yet Caption proceedeth upon it, and uſeth not to be 
quarrelled, 


14. Horning 1s taken off, and ceaſeth by Relaxation, which requireth the 
fame Solemnities of Publication, and Regiſtration as Hornings do; As is 
clearby the forcited As of Parliament thereanent : But it doth only ope- 
rat to free the Rebel relaxed, as to his goods and others, acquired afterRe- 
laxation, Februsry 14. 1635. Lochart contra Moſman, December 23. 1673. 
Thomas Dalmachoy contra Lord Almond. 


It is alſo ordained, that all Copies of Summonds , and Letters delivered 
by the Executer thereof, ſhall be ſubſcribed by him Par. 1592. cap. 139. 
I have not obſerved any Exception tounded upon this, AF, which though it 
expreſſeth not a »uliitie, yet ought to be a rule to Meflengers, eſpecially in 
Hornings, and Inhibitions, which = prefer any other more orderly diligence, 
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15: The effeRof Horning dulie uſed, and Regiſtrat in mannerforeſaid, is 
that thereby the whole moveable Goods, and Debs of the parties Denunced 
are Eſcheat, and Confiscat, and all that he ſhal acquire thereafter, till he be re- 
laxed ; Whereupon the Theſaurer uſed to cauſe raiſe Letters of Intromiſſion, 
for uptaking of the Eſcheat Goods , diret to Sheriffs and Mellengers * And 
in cale they be deforced , or the Sheriff not able, or willing to Execute rhe 
ſame , Lettes will be dire& t& Noblemen, and Barrons within the Shire, to 
Convocat the Leidges in Arms, and ro make effeQual] the former Letters 
Immediately , Par. 1579. cap. 75. But this 1s Jong 1n Defuetude : This is 
alſo an effet of Horning, that the partie Denunced , hath not perſona 

andi in Judicio ; either as Purſueror as Defender, yet the Lords would not 
hold him as Confeſt, if he appeared, and were hindred by the other partie, 
July 12. 1676. Sr. William Purves contra Sharp of Goſpetrie« The fame will 
holdin any thing requiring the perſonal preſence ofthe Denunced, as byding 
by a write , quarrelled of Falſhood. 


For clearing the matter of Eſcheats,it will beneceffary to ſhow, Firſt, what 
falls under ſingle Eſcheat, 2. How farrthe fare is burdened, or affected with 
theDenunceds Debts or deeds,for the firſt ſfingleEſcheat extends tonoHeritable 
Right, whether of Land Annualrent, or Heritable Band, but itcarries the by- 
gones of all theſe, precceding the Denunciation: And thereafter till yearand 
day,July 1.1526. Halyburton contra Stewart, Hope Horning. Sr. Hendrie Wardlaw 
contraV Villiaz Dick, WhatRights are Heritable,and what moveable, hathibecn 
ſhown beforeTitle RealRights. yo thatall which is there Moveable,except Mov- 
cable Bands bearing annualrents,falls in the fingleEſcheat,and ſomethings are 
Movecablc, in Relation to Eſcheats, which arenot Moyeable in Relation to the 
Succeſfion of Airs or Executors: As Tacks not being Lyfrent Tacks, pur 
1617. chap. 15. It carrics alſo the Office of a Clerk-ſhip, Hope Horning, Mr, ' 
Herdrie Kinroſs contra James Drummond : And hkewilſe the Jus mariti of 
a Husband, and therewith per conſequentiam, the Lyfrent right, or other right 
of the Wife, belonging to the Husband, Jwre mrarit. Spots Eſcheat Violet 
Dawling contra William Cochran.[t carrieth alſo all caſualities befalling toa Re- 
bel Deaunced before the Denunciation : As the Lifrent Eſcheat of his Vaſ. 
ſals, Felywry 13. 1611. Symſon contra the Laird of Moncur But if the caſy- 
ality had fallento the Superior, after the Superiours own Liferent had fallen 
by his Rebcllion, year and day , it would be carried with the Superiors Life- 
rent Eſcheat, February 26. 1623; Cluniecontra Biſhop of Duntell And if 
the Lifcrent Eſcheat, or any other caſualitie be gifted, the gift makes it 
Moveable, and fo to fall under the Donatars fingle Eſcheat, March 10. 1631 
Francis Selwart contra the Ladie Samuelſioun : And the ſingle Eſcheat of 
Husband carrieth their Jas mariti, and 1n conſequence, the Liferent of their 
Wives, for though theWits right be aLiterent,which wouldnot fall under fingle 
Eſcheat, Yctthe Husbands Right Fare mariti, is no Liferent;, for if the Wike 
dic before him, his Right ceaſethin his own Life. Tacks alfo fall under fingle 
Eſcheat, unlefle they be Life-rent Tacks: and Afignations toLife-rent Tad, 
and other Lite-rents have been foundto fall under fingle Eſcheat, becauſe the 
cre Right 15 incommunicahle; For no Life-renter can put another Life-ren- 
tern their place, but canonly aſſign the profits befalling to theLife-renter by 
the Litc-rent Right: So that it 3s no Lite-rent in the Afigney, but is as the 
jus mariti 1n a Husband, whichis as a Legal affignation: Likewiſe, Clauſes 
of Relief in Heritable Bands ta]l under fingle Eſcheat, becauſe there is no He- 
ritable Clauſe adjected to the Clauſe of Relicf, but Aflignations to Heritable 


Bands 
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Bands makes them not fall tounder ſingleEſcheat ,becauſe the Creditors right is 
direQly Tranſmitted and Stated in the Aſſigneys Perſon. The ſingle Eſcheat 
of Miniſters carries the meliorations of their Manſes, but the Eſchear of an Ex- 
ecutor carries no more then what is his own Intereſt, and not the Share of the 
Wifes, Bairns, Creditors, Legators, or neareſt of Kin, which is Eſcheat by 
their own Rebellion only, even though the Teſtament were Execute by De- 
creets, at the Executors inſtance againſt the Dcbitors, December 21. 1671. Mr, 
Arthur Gordon contra Laird of Drum. 


16, As to the other Queſtion, how farr the Denunceds Debts or Deeds 
affe& his Moveables fallen in Eſchear, it isclear, that the Debt contained in 
the Horning affects the Eſcheat, whether in the hands of the Theſaurer, or 
Donatare,_Par. 1551. cap. 7. Par. 1579. cap. 75. And likewiſe all Intromet- 
ters with Eſcheat, by Gitt, Aſlignation, or otherways, upon a fingle Sum 
monds of Six days, Par. 1592. cap. 143s | 


Secondly, It is clear, that no Afſignation, Diſpoſition, or other Deed 
done by the Denunced, after Denunciation, not being for fulfilling an An- 
terior Obleigment before Denunciation, for a Cauſe ozerons to a lawful Cre- 
ditor , can affect the Moveable Goodsor Debts of the Denunced: But when 
the Denunciation is upon a Criminal Cauſe, the Eſcheat takes not only efte& 
from the Denunciation, but from the committing of the Fa&t : Thercfore 
a Donatar of Eſcheat recovered a Sum due to the Rebel, though Aſſigned 
before the Fat, and payed before proceſs, Seing intimation was not before 
the Criminal fact, Hope, Chalmeys and Gordoun contra Gordonn. 


Thirdly, Theſe Debts or Deeds of the Denunced, do not ſimplie affe& the 
Eſcheat Goods, unleſſe they be Conſumat, or lawful Diligence done before 
the up-taking of the Eſcheat Goods, by the Theſaurer or Donatarz Yea, be- 
fore general Declarator, for that being the Intimation of the Donatars Gift, 
it renders it to him tobe a compleat valid Right, after which no Creditor not 
having a real Right, or Legal diligence before, can have any Acceſs, unleſs 
the Donatar, by back-band to the Theſaurer, beotherwiſe obleiged: And 
therefore a Donatar having obtained general Declarator, was preferred to a 
Lawful Creditor arreſting after Declarator, February 22. 1628. Anderſon con- 
tra Gordon. 


But the Queſtion remains, how far Lawful Creditors, whoſe Debt isbetore 
the Denunciation, or Criminal Fa, uſing diligence thereafter, but before 
Declarator, or obtaining Afſignations intimat, or Diſpoſitions cled with 
Poſſeſſion before Declarator, may thereby effe the Eſcheat Goods? For an- 
ſer thereunto, though in rigore Juris, the goods anddebts of the Denunced 
fall to the Fisk, as they are the time of the Denunciation, or Criminal Fact : 
And the Declarator, according to the nature of all Declarators, doth not 
conſtitute the Fisks Right, but declares the ſame to have been from the De- 
nunciarion, or Criminal Fa&( albeit as an Afignation, it doth conſtitute the 
Donatars Right 3 Therefore the real Right paſſing ro theFisk without poſles- 
fion, or atleaſtthe priviledge of the Fisk might in the full Extent thereof, ex- 
clude all poſterior diligences or deeds: Yet ſuch hath been the Royal benig- 
nitie of our Kings, and there Favour to Lawful Creditors, that in this they 
accompted id ſolum noſtrum quod debitis dedu@is eit noſtrum. For which the 
Theſaurer hath been accuſtomed to prefer Creditors, giving Gifts of Eſcheat 
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to them before others, and in taking Back-bands from them , in favors ot 0- 
ther Creditors; Yea by long cuſtom, Creditors, whoſe debts were anterior 
to the Denunciation, or Criminal Fa&, doing diligence betore Declarator, 
are preferable to the Donatar, Spots eſcheat, James Nisbit contra James 
Fellartoy, Febrnary 24. 1637. Pilmnre contra Geggie. In this cale the c.cheat 
belonged to a Lord of Regality, and the Arreſtment was laid un betore the 
gift of eſcheat: But where the Donatars Gift was in paymentof hisown debt, 
he was preferred to an Arreſter, arreſting the Rebels goods after the gift, 
but before Declarator, February 27. 1623. Thomſon contra Laird of Marckil, 
but voluntary deeds of the Rebel after Rebellion, as Aſſignations not in- 
timat before Declarator, for ſatisfaction of Debt due before Denunciation, 
or Criminal Fa, are not preferred to the Donatar , Hepe asſig. Sr. James 
Stewart contra Alexander Wardlaw,John Clerk contra William Naper, and james 
Crawfoord contra John Mcaul. And though an Afſignation not bcing intt- 
mat before Rebellion was preferred to the Donatar, yet it was in conlc- 
quence of a Decret of Council decerning, that Afſignation to be made, and 
ſo not voluntary : Soa Donatar was preferred to an aſligney, whole atlig- 
nation bore a cauſe Onerons, and was before Declarator, but atter Rebellion, 
December 6. 1631. and February 26. 1633. Cenheth contra Earlſton. Decem, 
18. 1629. Laird of Caprington contra Cuninghame, February 2. 16 32. Lindſay 
contra Nisbit. Where the Afitgnation bore not a cauſe. Ozerons, Y ct a Lawtul 
Creditor obtaining Diſpoſition from the partie denunced, cled with poſles- 
ſion, was preferred, ibid. Fohnſton of Corkead contra Johnſton, In like manner 
a diſpoſition made by the Rebel for a Juſt debt, before the Giftor Declarator 
was preferred to the Donatar: Here it was not expreſt, that the debt was 
before the Rebellion, Felrwary 10. 1635. Moſman contra Lockhart. Where 
there ſcems ſome difference in the Decifions, wherein theſe points ſeem clear- 
cft, 1, Ditpoſitions and delivery of Goods , becauſe moveables are more 
eaſily transmiſſible in favours ofCommerce,and ſo have always a preſumptive 
Title upon Pofleffion : So that if the Goods be bought in a Mercat, there 
{cems no Queſtion, or if bought out of Mercat from a Rebel,getting the price 
which accreſseihto the F isk, unlefſe the Buyer was in wala fide. And though 
getting the Goods 1n Satisfaction of a debt, before the Rebellion, be more 
queſtionable then a preſent Exchange of the Goods and Price, the former 
deciftons favour that alſo. The Lords did lately find, that a Rebel ſelling 
partot his Corns, to provide neceflaries for Sowing of the ground, the Crop 
whereot tell to the Fisk:the bargain was valid, 2, Legal Diligence upon Ar- 
reſtment being compleat before Declarator, are valid, though after Rebellion; 
Yeathe Deciſions Favour even the inheat diligence, if the Arreſtment was 
before declarator upon adebt before Rebellion. And it was ſo found, Februa- 
ry T9. 1667. TJjobel Glex contra John Hoome. But voluntary Asfignationg/ 
ſeem not «ffeQnal, if they be not compleat by Intimation before Rebeljh, 
and though they be, if Payment or Satisfaction, either in Money or refiew- 
cd Bands, mnovating the Rebells Band, be not obtained before Rebellion, the 
Donatar was found preferable, but otherwiſe the Creditor, by Precept, Al- 
f1gnarion or otherwiſe, getting payment of his debt, prior to the Rebellion, 
and obtaining payment, before Declarator was found ſecure againſt the Do- 
natar , Febreary 11. 1675. William Veatch contra Fxecuters of Ker. But 
though a@ual Payment were obtained by Asfignation after Declarator, it 
wilt not Secure the Creditor December 20. 1676. dnter eoſcdems, 
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17. The matterof Eſcheat being thus cleared, we come to the gift there- 
of, and Declarator thereupon. A gift firſt Sealed, was preferred to an other, 


firſt ſigned in Exchequer, albeit ſo nearin diligence, as coming that ſame day 
to the Seals, December 6. 1662, Stenart contra Naſmith. 


Gifts of Eſcheat are in effe&; the Asſignations thereof by the Fisk, where- 
of the Intimation is the Declarator. So that a Poſterior gift, with a Prior 
general Declarator is preferable to a prior gift, with a poſterior Declarator : 
But where there is yet no Declarator, Preference is by the firſt Citation , if 
the ſame was followed with Lawful Diligence: And therefore a Poſterior 
Gift, whereupon Citation was prior, but three days. was preferred to a pri- 
or Gift, Jaz. 31. 1635. Laird of Rezton contra Laird of Lawlertoun, Ifthere 
beno Citation, or Declarator, the Donatars. poſlefſion is ſufhcient alone, and 
will, preferr a poſterior Gift though _ to the Rebel himſelf, being be- 
fore any Diligence upon the Prior Gitt. And if two gifts be produced as ente- 
reſſes, without any Diligence on either, the firſt gift is preferable. 


13. Gifts of Eſcheat, as all other gifts by the King are ll, if granted be- 
fore the Caſuality fall, as an erection of Kirk-lands, im a temporal Lordſhip 
was found zl, becauſe a commendatar ſtood then in the right, and did not 
Reſign or Conſent: And therefore a poſterior Erection to that Commenda- 
tar, upon hisown Dimiſſion was preferred, February 24. 1666. Sr. Robert 
Sinclair contra Laird of VVaderburn. And fo a gift of eſcheat before pe- 
nunciation was found ll, by exception; Becauſe it mentioned no particular 
Horning whereupon it proceeded, though done by the Kings own hand at 
Court : And though Anterior Harnings were produced in the Proceſs, and 
no other Donatar, nor Qtfhcer of State quarrelled the ſame. November 20, 
1628, VVeſton contra Stewart, 


19. Gifts of eſcheat not beating exprefly goodsto be acquired, extend no 
further then to the goods , the Denunced had the time of the gift, February 
27. 1423. Bruce contra Buckie. And though the gift bore expreſly, not only 
the goodsthe Rebel had, but which he ſhould acquire thereafter, during his 
Rebellion : Yet the ſame was only extended to what he had the time of the 
Gitt, and what ſuperveened within year and day, June 27. 1622. Fohn Jn- 
glis contra Laird of Caprinton. It was ſo decyded, July 2, 1669. Barcliycan- 
' tra Barclay. Yea the ſame was extended tono goods acquired after the gift, 
ſcing the Style thereof bore not what he ſhould acquire , February 2. 1627. 
Lewis Somervail contta Mr; William Stirling; 


20, Eſcheats of Perſons living within Kegahty, —— to the Lord or 
Baillie of Regality infeft with that priviledge : And therefore Gifts by the 
King, reach not theſe eſcheats, but gifts by the Lords, or Baillie of the Re- 
gality, which was found tocotnprehend all Moveable goods, and ſums belong- 
ing tothe pattie Denunced ; aswell wtthin the Regality as without the ſame, 
June 26, 1680. Yorng contra Laird of Raploch. But thele gifts pitfer from 
the Kings gifts, that they are effeftual according to their Tenor, both as 
to goods before and after the gift, and are valid,though granted genefally, or 
though before the Caſuality fall.if a ſpecial gift, after the Caſuality fell, be not 
in competition, for the Prior Limitations of the Kings gifts; are only in Fa- 
vours of the King,that he be not prejudged by the default of his Officers; 
But private parties ought ſ#bi invigtlare : _ albeit the diligence of Credi_ 

tor 
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tors be preferred to the Donatars, chiefly by the Kings benignity - Yet the 


fame was ſuſtained againſt a Donatar of Eſcheat , by a Lord of Regality 
February 24. 1637. Gilmore contra Hagie. 


21. The main difficultie anent Gifts,is, when they are S7mmlat, and to the 
behove of the Denunced, which is much'cleared by that excellent Statute, 
Par. 1592. cp. 145. Declaring it a ſufficient evidence of Simulation, of any 
Affignation, or Gift of Eſcheat, if the Rebel himſelf, his Wite, Bairns, or 
near Friends, remain in Poſſeſſion gf his Tack, and Goods, to their own uſes, 
and. behove; yet it is not declared , how long their poſſeſkon muſt 
-be; Seing the Rebel ordinarily, for ſome time is in poſſeſſion, till the: Do- 
natar- uſe diligence: But where the Rebel retained poſſeſſion till his- death, 
a Gift though declared was found zll by exception, Fuly 12. 1628, Moriſon 

- contra Frendraught, June 26. 1611. Gairdnercontra Lord Gray: Yea, it'was 
found £3lat where theRebel poſleſſed, 9. years, June 27. 1622. John Ingles 
contra Laird of Capringtoun, and other Circumſtances, concurring 4, or 5 
years by the Rebel, was found ſufficient , the Donatar having conſented to 

. ſeveral Facks,and Wodsers granted by the Rebel: And yet the ſame-Gift. was 

\ foundwelid-in part,in fo far as concernedHeritableRights,acquired by the Do. 

.natar from the Rebel, December 23. 1623. Ballantyn contra Murray, four 

-;or five years Poſſeſſion of the Rebel , were found ſuthcientto infer Smmule- 

«80x, though the Donatar was a Creditor , and the Rebels Lands appryſed, 

. ſeing.the appryſer poſleſſed not,but the Rebel, 6, and 9g. of January 1666. Sr, 

.\Lawrance Oliphant contra Sir James Drammond,So that the time of Polleſſion, 
ſufficient to infer Si»lation, 1emaineth in arbitrio Judicis. 


The next ground of the Simwation of gifts of Eſcheat, and prefuming the 
ſame to the Rebels behove 1s, whenirtis taken in the name of the Children 
in his Family , which was found Relevant, without mention of the Rebels 

» Poſleſſion, Fure 25. 1622. Lord Borthwicks Bairns contra Dickgon, , But 
'theipreſumption was not found ſufficient, that the Gift was to the- behove of 
/ the Rebels Son: Here it wasinot alleadged, that he was then in {his Fathers 
\ Familie, arch 20. 1623. Keith contra Denholme, ' The like where -the 
.. Son was not-in- his Fathers Family, and was a Creditor, and made Faith, it 
--as to his own behoveat pafling the Gitt , cone the partie Denunced, did 
-xemain-in poſlesfion, ſometime atter Declarator, December 4. 1669. , Jeffray 
'contra Jaffray. 


-” 


The third Preſumption of the Simmlation of Gifts is, when the ſameis pro- 
cured, and paſt by the Rebels means which was ſuſtained, though apart was 
{ þy-the Donatars-means, and a part by the Rebels, though the Donatar was 
then a-Creditor. -Jaze 26. . 1622, John Inglis contra Laird of-| Capringtosn, 
-» The like found probable by. Membersof the Exchequer, as Witneſſes, Nov. 
-- 48} 1626. .: Earl of Kinghorn contra Wood. Hope cesſto bonorum, Laird 
- 1.0f Cluwie contra Laird of Blandine, Cant and Porterfield contra Sir James 
Stewart. The-'like againſt an asfigney, conſtitute by' the Donatar , Hope 
-- Horning, Sir Georg. Hamilton contra Robert Ramſay. Simulation, of a Gift of 
.- Life-rent tothe Rebels behove, was found'probable by the, Rebels Oath, and 
| the Witneſtes inſert in the Gift, June 19. 1669. Scot contra Langtonn. 


This ground of Simulation is found relevant, not only againſt the Donatar, 
but again(t a ſingular Succeſsor, not partaking of the Fraud ,whoſe Asligna. 
| ' tiow 
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tion was after the Creditors diligence, December 10. 1623. Dowglas contra 
Belſhes. And —_— there wasno diligence, the Gift being exped blank 
in the name, and filled up thereafter, 1n the Donatars name ; It was found 
Simulat, even asto him, though obtaining it for his true debr Decexrber 17, 
1670, Nicol Langton contra Robiſon. Simmlation is not otherwiſe zalid, 
againſt ſingular Succefsors: Yet-it will not be relevant to exclude the: Do- 
ratar, and prefer another Donatar, in ſo far as concerns the fiiſt Donatars 
debt, truly owing to him, though the gitt was given at the Rebels requeſt, 
and paſt at his own Charges: So that the Excluſion, by this preſumed 
Simulation, was only Inferred, as tothe profit of the Gift, above the-Dona- 
tars own debt, in quantum Lucratus eff. For that was found no Fault in the 
debitor Rebel, to concurr in defire, and moyen to get a gitt to his Creditor, 
in ſo far as concerned that Creditors debr, March t 1. 1624. VVilliam Dowglas 
contra Viſcont of Air. The like where the Rebel concured , in procurring 
the gitt,the Donatar having made Faith the gift was to his own behove;ſhow- 
ing hisDebt and Back-band, December 12. 1673; Mr. Georg Dickson contra Sr. 
Alexander Mccnlloch, All this muſt be underſtood, it the Rebel remainun- 
relaxed, for if unrelaxed, a Gift though taken expreſly in his name, re- 
turneth and accreſceth to the Fisk, and next donatar, J»ly 6 1627. Earl of 
Annandale contraLaird of Cockpool : Yea, though he was after relaxed before 
any other gift November 28, 1626. Earl of Kinghorn contra Wood. June 2. 
1610.Lenuox contra Turnbnl, But 1t the Denunced were relaxed, the time of 
the Gift, as it would be ſufficient in his own Perſon cxprelly, fo it is valid 
mn another perſon, though to his behove, yet it will excludenone of the Cre- 
ditors. 


Theſe Nwllities are not only competent to Polterivr Donatars, but alſothe 
Rebels Creditors uſing diligence. 


Tocome now tothe Declarators of eſcheat, tnere are two, the Firſt, ge- 
neral, the next ſpecial. 


22. In the AQtion of General Declarator, the Rebel or his Bairns, or 
nearcſt of Kin ( if hebe dead:) muſt becalled, Hope, cefſio bonorum, Frazer 
of Tilebcdie contra Mcpherſon, but the Declarator hath no effect againſt 
moveable Airſhip, unleſs the Rebels Air were called : As to the other 
moveables though there uſes ſeldom to be Executors, confirmed to defun& 
Rebels, and therefore the Wife, and neareſt of Kin are ordinarily called ; 
Yet where the Wife was only called, ſhe being Executrix confirmed, it was 
ſuſtained, Nicol, de Hareditariis aionibus. contra Reli&t of James Foryeſt. 
And though Summonds of general declarator bear all parties having Intereſt, 
whomuſt be cited generally, atthe Mercat Crols of the Head Burgh where 
the Rebels reſidence is, that is but Stilus Curie, and the want of 1t hinders 
nothing, June 27. 1666. Maſur contra Black, 


23. The Titlein the general Declarator is the Gift,and the Horning where- 
upon it proceeds , the extra& whereof does as fufhiciently prove, as the 


principal, Par. 1579. cap. 75' 


The tenor of the general Declarator is, that the Rebel was duely, and 
orderly Denunced by the Horning Lybelled, and that thereby the whole 
moveable Goods and Gear, &c. Became eſcheat, and belongs to the ow. 
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ſuer, by Vertue of his Gift: All which is inſtantly verificd by the Titles: And 
therefore if no relevant cxception be proponed, Decreet is inſtantly 
Ven, , 
; 24. Noexception will be here competent againſt the Horningz not being 
inſtantly verified, for all others will be reſerved to ReduGtion: So was it 
found, itbeing alleadged, that the Rebel dwelt 1n another Shire then where 
he was Denunced, June 13. 161. Mr.of Ockelirie contra Laurd of Syzzontor. 
Yet if the Reduction be Depending, it may be ſuſtained as prejudicial, and 
be firſt diſcuſt, December 12. 1622. Dalmahboy contra Scot. Neither wlll 
any Exception belſuſtained againſt the ground of the Horning, as not dud; 
or ſatisfied, as that it procceded upona ll Band, Sublcribed only by ont 
Notar, Jamiary 12. 1610. Durham contra Cleland, Or that payment 
was made before Denunciation, November 30. 1630. Dowglas contra Ward- 
law, Hope Horning eſcheat, Lord Dowg/as contra Lord Carmichael. The rea” 
ſon is not only, becauſe the alleagence 15 not inſtantly Verified, bur ſpecially, 
becauſe the Kings Officers are not called, that they may defend the Kings in- 
tereſt, aud obviat Collufions, upon Forged diſcharges, or otherwiſe ; For 
oft-times the Donatar. hath but a ſmal Intereſt, in reſpeR of his Back-land, 
and ſo may readily collude: And therefore, though the defence be inſtant- 
ly verified, It is not received by exception, though it might juſtly be with- 
out Multiplication of Procefles , Intiwation being made to the Thefaurer, 
and Advocat,that they might appear forthe Kings Intereſt;but it itbe a viſible 
#illitie in theHorning, or an exception where there can be no appearance of 
Colluſjon : It is ſometimes admitted as this exception, that the Horning was 
Suſpended lxtore Denunciation, and was falſe, was ſuſtained, Hope Horning 
Sheriff of Murray contra Exceptions of any partie 
compearing for their Intereſt, and alleadging Aſhignation,or Diſpoſition ofthe 
goods, or diligence done, uſe not to be received in the general DecJaratar, 
but reſerved tothe Special, becauſe the general 1s but an Intimation, andfo 


procceds Summarily. 


25. The AQtion of ſpecial Declarator, though it hath the name of Decla- 
rator, Fyethath little in it Declaratory, but itis Petitory of the goods ſpecially 
Lybelledin it, Thereis no necesſity to call the Rebel, or any repreſenting 
him, but the haver or intrometter with the efcheat goods. The Title in this 
Action, is the Decrectof general Declarator, and there is no necesſity to pro- 
ducethe gift or Horning, Feb.o. 1627. Creditors of John Stewart, of Coldin- 
ghams,cſcheat contra a debetor tothe Rebel, November 20. 1629.Lundie contra 
Lwndie where another Donatar was admitted for his Intereſt, in the ſpecial 
Declarator though he had no general Declaratar: Nor is any exception com. 
percent againſt the ſame, or ground thereof, but only by Reduction. 


Yet in the competition of others, Donatars or Creditors having uſeddili- 
gence, or having gotten As{ignations Intimat, or Diſpoſitions cled with pol- 
teslion, before general Declarator upon debts Anterior to the Denunciation, 
or Criminal FaR,or otherways upon theS:mulation of the gitt are here compe- 
tent, asthe Simulation is competent alſo againſt the general Declarator, and 
all {xceptions generally or particularlie reſerved in the general Declarator, 
are competent inthe Special: All theſe exceptions being held forth before in 
the ſane Title, there is nonecesfity here,to repeatthems In a ſpecial De- 
clarator of eſcheat, Payment bcfore Denunciation was ſuſtained, to be proven 


by the Creditors Oath, upon a Reduction of the Horning, and general De- 
clarator 


wo» 
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clarator repeated by-yway of Defence, 'Felrwary 16. 1668! Wilian: 'Mortro- 
merie contra Theodor 'Adoxtgemerit and Mr. VV>Hram Landis." Thithts cault a 
Creditor was not found to have'Intereſft, 'to/found upon 'the'Donitars Back- 
band given to the Theſaurer, without obtaining a lecond Gitt. 
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Special Declarators thay be perfited any other way] ad dot Arteiftgicn 
or particular Lybel, for reftitutzon and delivery qf the elit oe "It, is 
alſo Con(iſtaur in the'fame Lybel,' with the general Declitirax :, But beterc 
the purſuer inſiſt int the other ,'rriember. for the ſpecial. Necarator, he ayiſt 
purſue that member for the genetat Declarator; © ' * OOF) om 


26. Liferent-eſchear, thouph'irbe a penaſtic of Coritumacy and Rebe lon, 
and(o is properly a'Confiscation ; Yet ſcing it doth nor befidtf"ovly to the Fisk 
butis a common Caſttafit7 of Supetiority ,and hath been ba4ngtg; ih rhe Twe, 
Superiority." We (hall hot here repeat, ' but, only touch ſore, 1% erences, bc- 
tween Liferent-eſcheat;' and Singl&eſchedt. -** Rn 
; ] , # ASVATS 1! HHS 1 * 

Firſt, Single-eſcheat is only a. Lega) Penaltie, and therefore belongs algne 
to the King, and his, Miniſters of Juſkice, 'who are comptable ro him there- 
fore as Sheriffs, &6. Ur tothereown behove by their infeftments, as Lords 
and Baillies of Regalitie : ButLiferent-eſcheat is not only Penal, but isa Legal 
Conſequence of. the Condition of the Rebel, whereby he being out-lawed, 
and having no perſon in Judgement , is excluded; from the Pollc:fion: af all 
bis Rights, and*is efteemed as cioz{iter mortuns , whereby his Fies , become 
open, and areiri the hands of his Superior, whether the King, or any other 
Superior , by his contain unrelaxed year and day: And therefore the 
dihgences done againſt, or the deeds done by the Rebel, for ſatisfying of his 
lawful debrs.contrated before Rebellion , do not<tfcit his Liferent-eſcheat, 


as they do his Sitgle-eſcheat, though” they be dane before year and day ex- 


pire, being after the Rebellion : And fo Arreſtments, or Aﬀfſignations, eyen 
though before Rebellion, have no tc after-year and day is run, becauſe 
theſe being but Perſonal, and Liferent-eſcheat,  a_reall Rog flowing from 
the Superiority, whereby the Vaſſal is denuded of the Literent: Therefore 
the effec of theſe Perſopal rights ceaſcthz. But all reall rights flowing from 
the Vaſlal beforethe Rebellion, as Fews , Annualrents, Tacks,. Appryzwgs 
and Adjudications whereupon there. was, a Charge, are effeQual, and. not 
excluded by Liferent-eſcheat, though theſe are Excluded by Ward, which is 
a Cafuality following the nature of Fewdal Rights. Whereas Liferent-elcheat 
ariſeth not fromthe Nature of Fies, but is introduced by. Law or Cuſtom,and 
therefore the Fie falls inthe hands of the Superior, as 1t was:in the hands of 
the Vaſſal, with all the Real burdens he had ]fixcd upon it - Neither does 
Poſterior voluntary Infeftments, though for debts prior to the Rebellian, 
and granted” before Declaxator, exclude the Liferent-eſcheat,  Jannuary 15, 
1611.  Sarmel Ord contra the Laird of Craigkezth. Thelike, where the In- 
feftment was granted after Rebellion, but within year and day, January 23. 
1627. Fames Wallace contra Thamas Porteous. Where there is an excepti- 
on inſinuat, unleſs there had beenan prior obliegment before the Rebellion, 
to grant thelnfeftment,asif in that call though in cxrſu Rebellionis ) it would 
be ſufficient to excludethe Liferent, The like was found, that Infettments 
upon a voluntary Diſpoſition, made in curſ# Rebe#ionts, within the year, and 
for a debt due before Rebellion, excluded not the Liferent-eſcheat, March 
19. 1628. Mr James Rae contra Buckie, Hope Horning , Laird of Frer- 

S | draught 
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dranght contra Meldruw,; Gorgon + of Lesyoor contra Gordon of Haddo. But 
Infettmentsin cru Kebellzgnis upon ſpecial. obliegmentss: togrant;the ſame be- 
fore Denugagiatyon ,. are valid.vide T7. .:::114+ $53 ito! "26,97 I 


CONTEST 1ST DLDUL B ; ag 
As to Legal Diligences of Creditors, whirher Appryzing and Infeftment 
han Ka 9 Rebellion, will exclude theLiterent-eſchear was declar- 
ed the laſt Title-in the ſecond effect of Appryzings, the ſum whereot is, that 
they are thus far, preferable” to voluntary, Dilpo LONs,. Thar being done in 
Carſu Rebellionis, for adebt before Rebellion 3 Ebert being Intefttment, or 
Charge itt cars Rebellbowts, they exclude the Liferent. ane 


Secondly, Single-eſcheats require general and-ſpecial Declarator : Life. 
| rent-eſcheats require. but one Declarator .for. all, wherein the Title is the 


* Horning, : the Gift, andthe Superiors Seagine, without farder inſtrufting the 
Superiors Right, and without Continuation, Fuly 2.1622, Carmichael con- 
tra Lermont, March 6. 1624. Dowglas:contra Baſinecbit, Juve 23. 1625, 
Viſcount of Stormont contra N And there is no neceſg. 
ty to inſtruct the Lands holden of that Superior by. the Defender. The rea. 

-::fon is. becatiſe that is preſumed, unleſs, the Defender | diſclame., or that the 
Superior be i Singlar Succellor ,, never acknowledged by the Vaiial , or his 

 Predecefſors. 3; Ts” | 
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 * 27s Shipwrack, and Wath Goods, or Treaſure in the ground, whoſe 
owner appeareth not, are Confiscat as Caduciarie, whereby the owners are 
rckmed to Relinquith, br looſe the ſame.. And lo a jure. ſup cadunt, and the 
things become '»wllins, and yer belong nor to the firſt Poſleſlor, as things re- 
linquiſhed do, by the ,Common Law,” but 'do belong to the, King, by his 
Royal Prerogative, of to others having Right from hum, We have ſpoken 
of theſe before inthe Title Real Rights.An fhall only add this, that by that 
juſt and Noble Statute, Par. 1429. cap. 124- lt is declared, that where Ships 
break in this Countrey, the Ship and Goods ſhall be eſcheat to the King, [f 
they belong to ſuch Countries as uſe 'the like Law anent Ship-wrack in 
there own Land, otherwayes they ſhall have the'fame favotir, 'as they keep 
to Ships of this Land broken with them.” It is alſo declared amongſt the 
Statutes of King Alexander the Second, cap. 25+ Thatif any Living Manor 
Beaſt.,as Dog, Cat, 6&5. come quick out of the Veſſel , the ſame ſhall not 

' be accounted Ship-wrack , but ſhall be preſerved tothe Owner, claming and 
inſtrutting bis Right within year and dayz Or otherwayes it ſhall belong 
to the King : So was it found, where an ox eſcaped alive out of the Ship, 
and the Admirals Decreet findingthe fame Eſcheatable,as Shipwrack was Su(- 
pended Simpliciter, December 12. 1622, Hamilton contra Cochran, In which caſe 
nothing was alleiged, but this old Statute, the genuine meaning whereof ſeems 
only to be where any perſon'came to Land theShip and Goodsſhould not be 
confiscat as Wrack, but the poſterior AZ, Par. 1429. cap. 124- Repeats not 
that provision;” but regulats the matter according to the cuſtom of other Na- 
tions, to.do to them as'they do'tous, ' without any other Limitation. And 
therefore where ſome Perſons came to Land, the Ship being broken, the ſame 
with the Goods diſperſed 'were Confiscat, If Confiscation in the like caſc 
ſhould be proven to be the'Law, or Cuſtom of that. place, to which the Ship 
belonged, Jahyary 20. 1674. Jacobſon, contra Earl of Cranfoord, 


28. For- 


: Confucations. - | 7 
.- 38. Forefaulture is the great Confiscation, comprehending all other Penal 
Confiscations, It 1s extended tothe taking away of Lifez Lands and Goods, 
Par. 1424. cap. 3. For it is the Penaltic of the higheſt Crime; to wit Treaſon; 
which at, firſt , and' by-/its native. Siguification, it exprefſeth Crymes 
againſt the Life of any partie under Truſt : So the Slaughter of any perſon 
under Truſt, Credit, or power of theSlayer , is declared Treaſon, Par. 1587. 
cap. 51. Wa | 


29. Thence it is alſo called Treachery, and the Committers thereof Trait- 
ors. And becauſe of that Truſt betwixt the King and all the Leiges, astheir, 
Superiour and Soveraign: The chief point of Treaſon is againſt the Kin 
Perſon, as appearethby the A@ laſt Cited :. Theſe alſo, who without 4 
wilfully raiſe afray in the Kings Hoſt commit Treaſon, Par, 1455. cap. 
54, Upon theſame ground, /becauſe/of the Truſt betwixt the Superiour 
and his Vaflal, ſuch Crimes againſt -the Superiour, is alſo called Treaſon, and 
thereby the committer Looſeth for ever, all Lands and Heritage he held of 
that Superiqur, quoniam- Atachiamenta, cap. - 19. But this Treaſon infets not 
a Simple. Fortaulture,, but only is a ground of Recognition : But as now 
the Terms 'are take., Treaſon, and Forefalture of Life, Lands and 
Goods are adequat, and wherever the one is expreſt in any A& of Parliament 
the other isunderſtood for the Stryking or Slaying of any perſon, within the 
rarliament Houſe, during. the time of Parliament, within the. Kings Inner- 
Chamber, Cabinet ar Chamber of Peace, the King being within his Palace, 
or within..the Inner-tolbooth , the time. of Sefſton fitting, or within the Pri- 
vy Council-Houſe the time. of the Council fitting, or 11 his Majeſties Pre. 
ſence any where, is declared Treaſon, Par. 1593. cap. 173. Impugning the 
Dignity or Authority of the three Eſtates of Parliament, or procuring any [n- 
novation, or Diminution of there Power, is prohibit nnder pain of Treaſon, 
Par. 1534. cap. 139. And alſo declyning the King, and his Council, in any 
matter tobe inquired before them, Par. 1564. cap. 129. Purchaſers of be- 
nifices at the Court of Rexe, are ordained to. be denunced as Traitors to the 
King, Par. 1471. cap. 43. Par, i488, cap. 4. Par. 1540. cap. 119. So for- 

ers of the K:ngs Coin, and home-bringers thereof, incurr the loſe of Lite, 
Finds and Goods, Par. 1563. 64p. 70. Saying of Maſs, reſetting of Jeſuits, 
Seminarie Prieſts, and traffiquing Papiſts : And theſe themſelves are lyable to 
Treaſon, Par. 1592. tap. 120, Pay, 1607. cap. 1. Raiſing of Fire wilfully, 
or burning ofHouſes,or corns,whither folk be therein or notis declaredTrea- 
ſon, Par. 1592. cap. 146. Landed ,men committing or reſetting Ryot or 
| Robbery, incurr the pain of Treaſon. Par. 1587. cap. 50. And generally, 
Reſetters, Maintainers, and Asfiſters of declared Traitors, commit Treaſon, 
Par. 1592, cap. 144. Accuſer of others of Treaſon, if the accuſed be acquit 
commit Treaſon, Par. 1587. cap. 47, 


20. Forefaulture confiscateth the fortaulted perſons whole Eſtate, without 
any acceſs to: his Credizprsz Yea without conlideration of Diſpoſitions In-- 
fettments, or other Real Rights granted by the Forfaulted Perſon , ſince or 
before the committing of the Cryme of Treaſon, for which he was forfaulted, 
which fall and became #-#U, by Exception, Hope, Forfaultur Viſcount of Ro- 
cheſter contra Teuents of Callavrock, July 14. 1610. Campbel contra Lif- 
nories, Spots Conjundtfie, Crawfoord contra Laird of Murdieſtonn, unleſs theſe 


one have beenconfirmed by the King as Superiour , or Conſented to by 
- S 2 31. It 
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- I only remains dabivs, whether Feu Cy 
ſons, before committing'of the Cryme be alſo avzwuiled bythe Forkuiltur.Ang 
the A& of Parliament anent  Feus, Par: 155. 'oap;” 72, Should not 6nly det 
fend them againſt Recognition, and theCiſualities of Superiotiflc »/ but even 
againſt Fortaultur it ſelf} it being therein declared, 'that the Kink Will Ratifis 
the faids Feus. The like 4s to be underitood of :other Superiots's So that 
though de fado they be not confirmed; Yet the Declaration, and Obleigment 
of the Statute ſtandeth asa Confirmation thereof, or at leaſt asan Oblugment 
upon All Superiors,againſt which,they nor their Donators cannot 'eome. This 
is to be underſtood, whileFcusr2 allowed byLawgide Fule Infeftats'34.Sect, 


It was ſo decyded Febrzary 12. 1674. Marques of Huztlie contra Gordon 
Cairn orrow, November 16. 1680. Campbel of Sikertraigs contra-Lawd of Anch- 
inbrcch, arid the Earl of Argyl, not only-beeavſe the H# of Payltattient, 1587; 
ImportsaConfirmation of Feusgranted thereafter ut alſo becdul&Foretaulture 
is by Penal Statute, and not by the Feudal Right” like unto/- Literent-ef 
cheat , which returneth the! Fie to the Superiours, but+with the biirdens put 
thereupon by the Vaſſal, whether Fea, blenſh Ward, or: by Analrent of 
Tack,. And therefore whenany Perlon is Forefault,that is not" th& Kings im- 
mediate Vaſlal, his Eſtate , both Propertie and Superiority falls to the 
King , butwith the burden of all Real Rights conſtitute by- the VaRlal 3 Yer 
Foretaultur of the Kings immediatWard Vaſlal, proceedeth upon Crimes in- 
terring Recognition: And therefore returns his Ward Lands tothe King, as 
they came from the King free of all burden.So that-the A& of Parliaminty 45 y. 
Which unqueſtionably ſecures againſt 'Ward, - and Recognition: muſt alſo 
ſecureFeus againſt the Forefaultur of theVaſlal granterof theFeus,but wil not 
ſecure any other Subalterne Right,without the Superiours conſent;as a Blenſh 
Infeftment, Jar. 13. 1677. Marquesof Huntlie contra Laird of Grant. 


32. Tacks alſo being Neceffary. and Profitable, are not excluded-by For® 
faultur, Maitland December 14. 1570; Home of Manderfoun contra Fenents 
of Oldbamock, Leſtie of Wachtcun contra  -+ + {+ > 5 - + The like 
as to Tacks for acompetent Dutie , but not in Tacks for graſſ#w?, January 
28. 1674. General Dalzzel contra Tenents of Caldwal/. i. | 


33. But by the A#of pay. 1644. Forfaultur was declared to” be without 
prejudice to all Perſons not acceſlary to the Cryme 'of the Supertaur of 'the 
Rights of Property ofany Lands, Wodl(et, or others- holden by them, of the 
Forefault Perſon; or of the payment of their Juſt Debts,or reliefof their Cau- 
tonnes our of the Fortaulted Eſtates, which 15 now'reſcinded by the general 
AZ velciflary, Par. 1651, Caps 15. DEN, fore oe 


34. Forefaultur could not be pronunced in abſenceof theForefault Perſon, 
by the Juſtice Gerneral, but only by the Parliament. So that no Certificati- 
on'of the Juſtice could reach Lands, but-only Moveables, So July 8. 1662, 
William Yeaman contra Mr, Patrick Oliphant. Neither could itextend to He- 
ritable Bands, November 31. 1671. Anthonie Hag contra; Moſcrop and' Ruther- 
foord : But now the Juſtices may poquene £0 Forefault ablſevts,in caſe of open 
Rebellion, and ryfing in Arms, » 1669, cap. 11. | 

-25. Becauſe of thedefficulty the King-or his Donatar mighthave, in know- 
ing the Rightsof Foreſaulted Perſons,by Labouring the ſame with their own 
Goods, ſetting the ſame to Tenents, and up-litting the Mails and Duties, as 
their 


Confiſcittion: : 73 
theirHeritage,and fo being reput Heritable Poſſeſlorsfor the ſpare of five years» 
immediately preceeding the proceſs of Forefalture,the lands fo labored,or pos- 
{cfſed pertain to the King,and his Donatar,though they can produce no Herit- 
able Right,or Title thereof in the Foretault Perlon : For tryal whereof Com- 
mſsion may be granted nnder the teſtimonial of the great Seal,to ſuch perſons 
as ſhalþe thought fit by the advice oftheSecret Council,to take cognition, by an 
Inqueſt,whatLands were brooked by theFotefault perfon,asHeritable poſſeſlor 
thereof, ſo commonly reputand eſteemed by the faid five years ſpace , with 
power to call before them all parties pretending intereſt, which being retur- 
ed to the Chancelarie ad perpetuam' Remanentiam, ſhall be a ſufficient Right- 


Par. 15C4. cap. 2. 


This ripht was ſuſtained to a Denatar, though nearcſt of Kin'to the Fore- 
fault Perſon, and preſumeable ro have his Right July 11- 1623. Maxwel 
contra Weſteraw. But here the Doratar was made to'depone.that he had juſt 
reaſon to affirm, that the Rights were wanting, Hope poſleflion inter eoſdem. 
This right was not elided, though it was offered to be proven, that the 
forefaultPerfons Right was reduced 1n foro contradiForioupon Recognition be- 
fore his Forefaulture, F«6. 20. 1613: Hairſtons contra Ramelel. So the ſaid 5. 
years poſſeſſion being repute, Heritable poſletſor infers preſumprionem juris &* de 

wre, of the foretaulted perſons Right, which admits no conttary probation, 
Astothe forefaulted perfons Right,if the Quinquennial, Feaceable and Lawful 
Poſieflion be proven: But the probation thereof by 1que?, will not exclu de 
a contrary probation, by Reduction,of the poſſeſſion of others, within the 5. 
years: And if the poſſeltion be not Lawful and Peaceable, bur interrupted, or 
Viticus, the Statute takes no place, for by poſleſtion, Lawtul peaceable poſlefli- 
on of the forefaulted Perſons muſt be underſtood : And it any perſon have 
moved Aion within the 5. years, for taking away the Rebels right and 
poſseſſion,they will be heard after the forefaulture,as before ; Yea, Citation be- 
fore the 5. years, and Inhibition 1n the 5. years, with aſubſequent Security, 
was found 1tuffcient to take off the benifite of this AF, July 23. 1666. Earl 
of Seutkeskcontra Marques of Hanilze. This priviledge 1s not competent by 
Exception, or Reply, offcring to prove 5. yearspoſlefſion, butby a reture 
upon aCommisſion ſerved by an Inqueſt, July 13. :1665. Sr. Henrie Hoom contra 
Sr. Alexander Hoom, In this Statute, it is alſo provided, that where there 
wereTacks,or polle:ſions of Lands,or Teinds poſſeſsed by the foretault Perſon, 
in reſpe& that the rights thereof might alſo be abſtraQed, that the King and 
his Donatar ſhould continuein that ſan® poſlesſion for five years, without an 
accompt for the profits thereof, and longer, if a Right be inſtrufted of the 
forefault perſon : And if a Fewer be forefault, the Land is not lyable for the 
Feudutie, precceding the Forcfaulture, becauſe the diſcharges thereof might 
have been abſtracted, Poſlesfion for feuer then 5. years, by the Forefaulted 
perſon, was found ſufficient to continue for 5 years, though no Tack was in- 
ſiructed, Jannuary 24. 1667. Sr. Henrie Hoom contra Sr. Alexander Hoom. 


36. Itis alſodeclared in this Stature, thatthe Forefaultur of the appear- 
and Heir,carries therewith the right of the Lands,to which he might ſucceed, 
though he were never entred Heir, nor Infeſt, whereof Craig mentions a caſe, 
Lib. -2. Dieg. 8. That the Daughters of the Laird of Laiſndrum wereexclud- 
ed from their Succeſsion to their Goodfir, becauſe their Father was forefault, 
though he was never received , nor infeft in thele Lands. 


T 37. Craig 
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37. Crajz,in the forecited place moveth, but determineth not this queltj- 
on, whecher the Forefavulture inſerreth a Corruption of the Blood, of all the 
Deſcendents ofthe Forefault Perions,, whereby,. till. they be reſtored, they 
are incapable of any Succeſſion, though deſcending,to them by the C7 uy. 
al Lyne. "(his Corruption of the Blood is frequently in * »g/a7d , whete 
perſons are ſpecially attainted and convidt of Treaſon: And {ooretimes with 
us, it is called drſbabil:tationyand 15a part of the Doom or Sentence, that the 
Succeflors of the Perſon convid, ſhall be incapable of Lands, Eltate, Hy. 
nour or Office ; Yea, thetr Fame, and Memorie, is tometimes cordemijed, 
and their Surname aboliſhed, as was done in the Forefaltue 0i rhe Earl of 
Corrie: But it is not conſonant toour Culioms, that Forctaulturc in oth 
caſes ſhould infer this Corruption of Blood ; Firlt, becauſe of t1:&Wulriplicy, 
tion of cales, to which Foretaulture is now extended, as to T heit en Lo 
men, and falſe Coyn. 2. If none of the Deſcendents of Borctulred p ertous 
' were Capable of Succeffion to any perſon, that could not be, by realon oiun 
ſpecialty..in the matter of Succeſion, but of ſomething in their perſon , by 
realon of the Forefaulture , excluding them thence, which w ould not only 
take place in-Heritage, but in Movcablesz Yea, the Oye, or f1;ther OX. 
ſpring of the Forefaulted perſon could not ſucceed to their own unfmcdiat Py. 
rents, which would inferr, that. they could be capable of no Goods, or 
Means, but the ſacmhe would be inſtantly Confiscat. , 3. Though Forctaul. 
tures in Scotland have been very frequent, the off-[pring of ſuch haveordina- 
rily acquired Lands,and Goods, and their Children Succeeded them therein, 
withour obtaining Reſtitution of their Blood: So.that this Corruption of the 
_ Blood is, rather to be thought a Speciality, in ſome Arrrocious Treaſons by the 
tenor of the Doom of Forefaulture, then a general conſequence thereof, 


38, But whereas it hath been ſaid, that the appearand Heir being Fore- 
faulted, the King hath right to the Heritagey to which he might ſuccecd ; It 
may be Queſtioned, whether that my be extended tothe appearand Heir, if 
he be Forefaulted, during his Prediceſlors Life: Or if it be only in the caſe, 
that the Heir apparent, 1s forefaulted, after the death of his Predeceffor. 
Where de preſent, he may be Heir, there is no doubt, if the perſon fore- 
faulted ſhould be fugitive, and ſurvive his Predeceflor : But the Heritage 
 accrcſingto him, wherein he might de preſenti infeft,would fall under forefaul- 
ture, though he werenot aually infeft ; And it ſeems no leſs clear, that be- 
ing forefaulted, if he ſhould die before his Predeceſsor, that his brother, or 
Collatcrals might ſucceed to their Fagher, or any other to whom the foretaul. 
ted perſon, 1f he had ſurvived thent, would have ſucceeded.[t is more doubt- 
full,whether his deſcendents could, if-any were,for theſe would Exclude the 
Collatcralls: And there ſeems no reaſon toexclude them from their Grand- 
fathers Heritage, not being diſhalzlitat ; And ſeing T have not found it ex- 
. tended further, I conceive 1t more favourable, that the Heir appearand dieing 
bctorc his Predeceſsor, ſhould not hinder his Deſcendents ito ſucceed to that 
predeceſsor: But unleſs the forefaulture did #ncapacitat the Predecelsor, to 
diſpoſe upon his own eſtate, the forefaulture in that caſe, would be improfi- 
tablez .Yet ſeing we have no complaints of ext eredatione in Scotland : But 
that Parents may freely diſpoſe of their Eſtates at their pleaſure, it would be 
hard, to bind up the Parent more in Relation to the Fisk, then tohis own 
Child, unleſs fraud to prevent the effeR of the foretaulture without a ration- 
all cauſe do appear. 


39. For 
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39. For the further Security of the King and his Denatar, it 1s provyded, 
Par. 1594. cap. 202. ' That no Letter of Penſion, Fattory,.Band or Ailg- 
nation, granted by any forefault perfon, ſhall be valid, unleſs it be confirmed 


by the King, or authorized by Decreet of an ordinary Judge, obtained be- 


fore citation in the Proceſs of Forefaultnre, which ſeems to mn{inuate, that 
Creditors ſhould be fſatished out of the forefault Eſtate, but 1 will reach no 
further then the Moveables fallen by foretaultnre, which teems to be attefted 
in the ſame way, as falling by Single-eſcheat, the fall Dominion 1n both be- 


"1ngtheKings, but-with the burderr of admitring the diligence of Lawtul Cre- 


ditors before Declarator,butTI have not obſerved this practiced, 11 moveables 
of torefault perſons: The reaſon'of this Statute appearerh- by the Ad imme- 
diately preceeding, whereby a former Ad of Parkhament in tavours of the 
Vaſsal of forctault perſons 1s refoinded , and appointed to be delet out of the 
Books of Parliament, which reſcinded AF, though it be not Extant, bur delct 
as aforeſaid hath afteRed forctault Eltates, with the debts of the torcfult per- 
ſon, and with the ſubalzerrn Infettments, granted by foretau)r per ous 1:Qt co 
firmed: And therefore ſuch Rights being Conttitute by a Law «hen {randing, 
could not be derogatby'a fublequent Law : And theretore ut was Neve +a: y 
to Caution, by the foreſatd AF 202. That Swaw/at or antedated Kights, 
might not affect Eſtates Foretaulted , betore the ſaid reicibory Act. 


40. Sentence of Forefaulture being pronunced, is declared Irreducible, 
upon any »a{/atie in the proceis, upon which it proceeded, till the Criue be 
remitted by the King, or the partie tryed and acquite thereof : But rcltututi- 
on ſhall only be granred by way of Grace, to the parties forefaulted, or their 
Polteritie, Par- 1594. cp. 135. Which was not found to extend to Dis- 
habilitation of the Son of the & oretaulted perſon, but that it might by 47 of 
Parliament be taken off, without: Citation of any partic, who ld acquire! 
Right upon the Diſhabilitation from theDonatar, which tell in conſequence, 


February 24. 1665. Dam Elizabeth Douglas, and Sr. Robert Sinclair contra 


Laird of Wedderburns. 


41. The Doom or Decreet of Forefaulture, when paſt in P.rliament, gives 
immediat acceſs to the Mails, and Duries of the Eſtate potscſt ly the Forefault 
perſon, and needs no Declaratar, becauſe it is a Decreet of P.ur/zamert, and 
hath the like effe&tas Ward, which requireth no Declarator, Jaz. 6. 1681. 
George Hoom contra Mr. Patrick Hoom. The like though the Doom of Fore- 
faulture was by the Juſtices im abſence. ſcing it was ratified in Par/izament, not 
by a Ratification pasfing of Courſe, but by a publick Law, ratifleing that 
Foretaultnre by the Juſtices, asf it had been done in Parliament: And all 
ſuch Forefaulturesby the Juſtices, being for open Rebellion, and ryſing in 
Arms againſt the King, December 15. 1680. Gordon of Troquhen contra a 
Wodlſctter of Barſcow. 


42. Baſtardrie and laſt Heir makes things befall to the Fisk, as caduciary, 
becauſe ſuch things can be Lawtully Clatmed by none. And t herefore are ap- 
plyed to the Fisk. | 

Ere wecan conceive the effects of Baſtardrie, we muſt underſtand the 
efficient-that makes a Baſtard , which. being Relative and Detective, is beſt 
taken up by the oppoſite, viz. A lawful Child begotten of perſons lawtully 
Married:: So then a Baſtard is a Child,whoſe Farents werenot lawtully 
Married 3 And therefore ſuch are Baſtards, Firſt, Whoſe Parents werenot 

| #2 : at 
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at all Married. 2. Theſe whoſe parents were Married , yet werenor inde. 
prees capable of Marriage, 3. Thele who were Married, and in'capable de- 
grees, yet the Marriage was inconſiſtent, becauſe of ſome impediment, a3 
if either party were Married before, and the other Spoulc on lite, whether 
that were Solemnly, or Privately, by promiſe of Marriage, and Copulation 
following, im which laſt caſe, if the impediment be Secret, and not known 
to both parties, Craig obſervethas his own opinion, and the opinion oft the 
Carcortits, that the ſaid ungediment, though itbe ſufficient to 4:44 the Mar- 
Hlage, yer notto take away the Legitimation of the Children, procreat bora 
fide by any of the partics, before knowledge of that impediment. 


But, becauſe, who are the Parents, is ſometimes dubious, procrcation be. 
ing Secret both in the Actand EffeR - For clearing thereof, 1t is the commoy 
rule in the Civil Law. And with us, Pater eſt quem juſie Nuptie demonitrant 
L, 5.& de in jus vocando. So he is preſumed to be the Father, who the time 
thar the Conception might be, was Married to the Metherz But 1n this caſe, 
Lawful Marriage is not oppoſed to Clandeſtine, or Irregular Marriage, as not 
being atter Proclamation in the Church, or by a perſon having power ty 
Marry by the Canons of the Church, or Statutes of the Countrie: Bur thatis 
only underſtood, as unlawful Marriage in this caſe, which materially is unjuſt 
and inconſiſtent, where Marriage could not have ſubſiſted, albeitit had been 
order]y performed, as being by perſons in degrees prohibited, by Divine 
Law , or where either partic had another lawtul $ poule then, living, and un- 
divorced: Yea, Marriage betwixt the adulterer and the adultereſs, aftcc dif 
ſolution of the former Viarriage doth not inferr Baſtardrie of the Children of 
the ſubſequent Marriage, though it may debarr them from Succeſion. The 
preſumption, that the Children born in Marriage ate the Husbands, requites 
ſuch time as they might have been lawtully procteat, when both parties were 
tree, and unmarried, which if it was 9 moneths betore the birth, it is ſufficient, 
but if leſs, the preſumption will not ſuffice; Unleſs it appear the Child was 
unrype, and born before the time, otherwiſe the Child will be preſumed to 
be the former tHusbands. This is preſuzptio jaris, and admits contrary pro- 
bation. As firſt, 1fthe Father were ablent, or impotent, the time that the 
conception could be, which abſence 1s not necetlarily beyond Sea, asthe Er- 

gliſh require the fathers abſence : And therefore, if he be within the tour Seas 
during the,time the birth is in the Womb, this preſumption prevaileth againſt 
his ablence with them : But with us it will be ſufficient, that his abſence be 
ſpecial, and circumſtantiat, that thereremainethno doubt, that he could not 
have been preſent. As if the Father were in priſon, or ac very great ditk- 
ance: So that a ſhort time might not ſuffice him tote preſent. - This pre- 
ſumption will alſo-be taken off, by the Teſtimony of both Parents agreeing, 
that the Child belongs toanother Father, and fo is a Baſtard! : But the Teſt- 
monie of either of them will not ſuffice, as Craig relates, of a Lady, chat hav- 
ing controverlte with her Son, ſhe wasaccultomed to conſelic that he wasa 
Baſtard : And of a Queen, related by the Do@ors, whoſe name they tor- 
bear, Who, at the time of her death , declared toher Son, that he was not 
the Kings Son, yet he was received as King, inhis Fathers place. Ir hath been 
more frequently feen, that the Father hath diſowned the Child born of his 
Wife, which thovgh it might inferr ſuſpicion and reproach, yct not Balt- 
ardrie, unleſs the Mother alto of confent, or by proceſs were made ro ackuow- 
ledge it. It will not be fafficient ro eleid the toreſaid preſumption, though 
the Witcs adultcrie ſhould be proven; Yea, though ar a time anſwering ro 
the 
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the time of conception, though it hath an ordinary courſe 'of 9 moneths 
yet hath had ſuch variations. that the Child hath buen accompred belonging 
to the Father, by reaſon of the Marriag,though it prece:ded the Birth of the 
Child,only by the. ſpace of 2, 7, or the beginaing of 6. nzoneths; E pecially 
it by the judgement of Phiſu ians immatarily of the Child concurred; Yea, this 
preſumption will atribute the Child to the Father, thougi: the Child be botn 


9. Io, or 11. monc<ths after the Fathers Death : But in theſe cafes; the Proba- 


. bility of the circumſtances may make the Mothers Feftimony alone ſufficient 


to inſtru the Baſtardic of the Child : Nether is Marriage here accompred, 
by th « Solemnization thereot in the Church, which inſomeplaces is ordi1ati- 
Jy without that,and though with us, it be a requifit ſolemnity, y: t it is not of 
the being of Marriage. Ani theretore, Cohabitation, as Man and Wife ſup- 
plyeth the Solemnity of publick Marriage, which being a tranfiert 4@, and 
having no record, could fcldom be proven; Yea, though it could be proven 
by the Oath of both partics, or otherwiſe . that there was never a formal 
Marriage,if the parties were capable of Viarriage, Cohabitation wor 1d ſupple, 
for after Contract, or Promiſes of Marriage, or Spor alia, it copulation follow 
there is thence preſumed a Matrimonial Conſent de prejenti, which therefore, 
cannot be paſt from by either, or bath partics, as having the eflential requi- 
fits of Marriage. If diligence be ufcd ivr performing that Sole mnity, though 
it take no effect, the Contractot Viarriage will make the Child lawful, as 
when, inthe time of the Proclamation thercot, the one partie died, where- 
of Craig relateth a caſe : Yea, in the caſe of Eanard Tonnger there mentioned, 
who having begotten Children under promiſe of Marriage, butrctuſing roac- 
knowledge, or perform it, the Woman having obtained Sentence of the 
Commiſsars ( who are Judges of Matrimony and Legitimation ) againſt 
the ſaid Fdward, tor Solemnizing the Marriage, which though hcobeyed nor, 
the Children were accomptcd Lawtul , and capable of Succeſſton. 


Marriage, asis bcforc ſhown, Title Conjugat Obligations, is proven by Co- 
habitation of the Father and Mother as married hp which was ſuſtained 
upon 10. years Cohabitation, as Vian and Vite, thuugh it was oftcred to 
be proven the Child was reput Baſtard, July 7. 1626, Somervail contra Hal- 
tre. And there being a mutual probation, whether a Dcfun@ was lawful, or 
a Baſtard, and fix Witnefles being examined on either fide, though ſeveral 
of the Witneſles onthe one fide proved, that the Defun& was reput Baſtard, 
and that his Mother gave signes of Repentance publickly in the Church, for 
Fornication with his Father: But others proving that they were in there 
houſe, and ſaw them Cohabit, as Man and Wife, but did not mention how 
long, the Defun& was found to be no Baſtard, but a lawful Child, Jar. 5. 
1676. Mr. Robert Swinton contra Marion Kaills; Yet this was eleided by 
contrary probation, that the Father had then another Wife, and a lawful 
Child thereby, and that the perſon in Queſtion was reput Baſtard, Hope 
Baſtardrie, Archbald Chirnſide contra Tjobel Grieve, and Christian Williamſon. 


Baſtardry is alſo cleided, by proving the perſon in Queſtion, to be holden 
and reput Lawful, unleſs the purſuer condeſcend, and inſtruct the contrary, 
by particular circumſtances, Hope Baſtardry, Hog contra Hog, Ninian Chirn- 
fide contra William Hoom. The like where the perſon in queſtion was 50. 
years old, James Hope contra Scot: The like being $0. years after 
the Baſtards death, whodied an old man. The Lords would not grant pro- 
Uu cels 
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cels de Statu defunForum poſt tantum tempus, Feb. 25, 1642, Malcom Cray- 
foord contra Heller and B8ejſze Ruſſels. 


43- Baſtardrie hath no cff-@ till Declarator, which proceeds upon a ge- 
neral Citation againſt all and fundrie, at the Mercat Cro's of the Shire where 
the Baſtard dwelt, at the inſtance of the Kings Advocat, or Donitar, becauie 
the Baſtard can have none to reprefent him, but if the Ba'tards debitors be 
called ſpecially, there willaot only follow a general Declarator, that the 

erſon was Baſtard , buta decernitur againſt the debitors, which is a ſpecial 
Dots, though theſe may be diſjoyned in ſeveral procelles, but if any 
partie appear, asneareſt agnat, he would be admitted to defend, Decem. 11, 
I679. Tames Somervail contra William Stains. 


It was found that a Declarator of Baſtardry was not relevantly Lybelled, 
that the Father and WVother werenot Marri-d, unlef: it were added, that the 
Defun& in his life, was holden and reput Baſtard, which was found and in- 
ſtructed , by his taking Legitimation trom the King, Feb, 19. 1669. Kings 
Advocat contra Craw, June 15, 1672. LevingWoun contra Burns, Jan, 6, 
1580. Somervail contra Statns. 


44. As to the effeftsof Baſtardrie, from the former principile , Pater eſt 
quem juita matrimonia monſirant; Children not begotten of parents lawfully 
Married, are called »zlgo queſiti, And are compted in Law, to have no Fa- 
ther egnats, nor Kinsmen on the Fathers fide, and therefore they cannot ſuc. 
ceed to their Father, or any of their Agzats: Neither can any of theſe Agr ats, 
ſucceed to them, either in Heritable or Moveable Rights, but only their own 
Sugcefſion, by Lawful Marriage. So then Baſtards dieing without Lawful 
it}ue, their goods become cadxciarie and void, and ſofall to the Fisk: Yea, 
if the Lawful Iflue of the Baſtard at any time fail for the ſame reaſon , their 
goods become caduciarie, un return to the King, either by reaſon of the 
Baſtardrie, or as »Uimns Heres, July 13. 1626. Haltro contra Somer- 
vall, 


Though Baſtards can have no Afcendent or Collateral Heirs of Lyne, yet 
they may have Heirs of Tailzie, in Lands which did exclude the Fisk, when 
the ſame was provided to the Baſtard, and the Heir of his bodie, Which 
failzing, to any other perſon and his Heirs, Spots Baſtardrie , YVeir contra 
Kings Donatar. They may alſo be Heirs of Tailzie ſpecially nominat, as 
Craig obſerveth, in the caſe of the Earl of Errol! contra Hay of Cockztoun, 
who, and the Heirs of his Body made a member of Tailzie, which was ſuſt- 
ained, though he was Baſtard. 


Baſtardrie hath only effe& againſt Succeſſion tothe Baſtard, but doth not 
incapacitat the Baſtard, to diſpoſe of hisown t. ſtate, Heritable or Moveable 
in his leige parffie: And likewiſe the Baſtards Wife hath her ſhare of his, 
Moveables as other Relis have : But if the Baſtard have no Illue, he hath 
no power of Teſting, and can neither nominat Executors nor leave Legacies 
unleſſe he obtain Legitimation from the King, 


45. Legitima- 
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45. Legitimation, though it have many ample Clauſes, yet the main effett 
of it is that the Baſtard having no Lawtull Children, hath thereby power to 
Teſt, June 18. 1678 Commiſtonersof the Shire ofFerwick contra Jokn Craw. 
But it hath no effect, asto his Heritable Rights, which his Teſtament cannot 
reach: It will have the like effeR, if the Baſtard obtain from the Ki 12, the 
power vf Teſting: And therefore a Baſtards Legatar was preferred ro the 
Donatar of Baſtardry, July 7. 1529. Wallace contra Myure, In which caſe 
it was found, the Relict had her half: Aud it the Baſtard had Lawfull Chiles 
dren ſurviving, he may Teſt without any gifr.nune being concerned, but his 
Children, to whomalſo he may name Tutors, as was found, Mar:h $ 1628, 
Mare contra Kincaid, and thcie will ſucceed him as Heirs, or Executors. 


The effects of Baſtardry, in hindring there Succ« ſion to others, falleth to 
be conſidered in the fublequent Iitles, concerning Succeilion, 


46. It remains to be cleared, whether the Baſtards Debts follow his Eſtate, 
and that diligence of Lawtull Creditors will exclude, the Donatar or Fisk: 
It was io found, that the Baſtards Creditor, arreſting before h's death, had 
acceſs, notwithſtanding the Baſtardry, Feb. 26. 1611. Clerk contra itarl of 
Perth. The difficulty will be, of the diligences competent atter the Baſtards 
death , ſeing he hath none to repreſent him, yet Baſtardry is but a ſp-cies of 
altimus Heres, the ground in both being the ſame, that the King is Heir, be- 
cauſe there can be no other Heir, and fo is laſt Heir. And theretore in both 
caſes, the Eſtate is1lyable to the Debt, which may atfect it, contra Heredita- 
tem jacentem by Adjudication, calling the Officers ot State, and Donatar, 
Craig is of the fame opinion, lib. 2, Dreg. 17. It was ſo found, July 25. 1560, 
Kings Donatar contra 


It was alſo found, that the Donatar of Baſtardry purſuing for payment of 
a band due to the Baſtard, was lyable to tulfill the Baſtards back-band, Zure 
20. 1671. Alexander Alexander contra Lord Salton. | 


47. Ultimus Axres may ſeem to be a Succeſſion from the dead, and to 
come in amonyg(t other Heirs, yet thoughit hath the reſemblance of an Heir, 
becauſe it hath effect, when there is no other Heir, and makes the Heritage- 
lyable to pay the DefunRts debts, it is only a caductarie Contiscation of the 
De:uncts-Eſtate , with the burden of his Debt, but no proper Succeſſion to 
him therein, which appeareth, thus; The Heir 1s one perſon in Law, and 
is therefore perſonally obleiged forall the Defuns debts, fo is not the Fisk, 
againſt whom, or the Donatar, there lyeth no Perſonal Action for payment, 
but for Reſtitution, if he have intrometted, and of Real Action, contra Hwere- 
ditatcm jacemtem, which is moſt proper by Adjudication, being the Supple- 
ment of ordinary Actions, or Executions competent by Law. For there be- 
ingno partie to repreſent the Defun& debitor, there can be no Decrect, but 
cagnitionis cauſa, and Adjudication tollowing thereupon, in which the Fisk, 
or Donartar is tobe called paſſzve, as the party having Intereſt, to ſee that the 
Debt be due, which will affe& the Dctundts caduciarie Heritage, to the detre- 
ment ofthe Fisk, or Donatar. $0 then wltimus Heres, and Baſtardrie, are of 
the like Nature, which being caduciarie Confiscations, fall to the Fisk, becauſe 
no other can have right, there may be this difference betwixt thems That in 
thecaſc of the laſt Heir, Creditors, for their ſatisfaftion, may confirm the 


Defuncts Moveables, and ſo recover the ſame, for their own Satisfaction, in 
U 2 which 
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which caſe, they would belyable, as other Executors, to the remanent Cre- 
ditors of the Defun&, and tothe Fisk,, or Donatar, for the ſuperplus: As in 
the place of neareſt of Kin,$ to theRelict alſo for her part,but this being only 
for obtaining their own Satisfaction, and for ſhunning a more extraordinary 
way , by Adjudication (| whichalfo they may ule at theiroption ) they ought 
not in prejudice of the Fisk, to have the third part of the Defuncts part, as 
other Executors, but in the caſcs of Baſtardry, Confirmation of Executors is 
nor competent, becauſe the Baſtard, bemg excluded fromthe power of ma.. 
king Teſtament, can have nd Executor, 


Concerning laſt Heir, the greateſt doubt is, who they are, and in what 
Caſes they take place « As to the firſt, Crazg, /ib. 2. Dieg. 17. is not poti- 
tive, whether Superiours be laſt Heirs of the Deftunct, in the Fies held of 
them, or if the King be the laft Heir for all: Aad according to the anti- 
ent Fendal Cuſtoms, there is no doubt, the Feus return to the ſeveral Superi- 
ours, tor thereby none could fucceed( without Expreſs provision in the con. 
trary ) but the lawful Iflue of the Deſcendent of the firſt Vallal, whoſe 
Perſon and Race was peculiarly choſen, and confided in by the Superiour. 


But row Fiesnot being gratuitous, as at firſt, but for overons cauſes, beſides 
the reddendo &- ſeruice,and ordinarly granted to the Vaſlal, and his Heirs what- 
ſomever: Which failzirg, the King, by his Prerogative Royal, excluderh 
all other Superiours, who are preſumcd to retain no right, nor expectation 
of Succeſſion, unlels by expreſs proviſion of the Inveſtiture, the Fics be pro- 
vided to Heirs Male, or of Tailzie, which failzing, toreturn tothe Superior: 
In which he is proper Heir of Proviſion. 


As to the other Doubt, in what caſe the King 1s laſt Heir, Craig, in the 
forenamed place relateth, that ſome were of opinion, That it the Detun& had 
no Heirs within the 7th degree, the King taketh place as laſt Heir. And that 
others thought it to hold in Collateral Succeſlions, but his own opinion isin 
the contrary: That any Heir, of what degree ſoever hath Right, which ſuit- 
eth with the ground now laid, that the King hath right, as laſt Heir to the 
Heritage become caduciarie 3 Becauſe no other partic can be inſtructed law- 
fil Heir. Sohe reporteth, it was found in the caſe of the Earl of Marr, who 
was ſerved Heir to Lady Elizabeth Dowglas Counteſs of Marr,beyond the tenth 
degree. And that the Lord Seatoun, that he might havea Title to the Re- 
demption of the Lands of Longnidrie, againſt Forreiter, ſerved himſelf Heirto 
the granterof the Wodfett, beyond the 7th degree, whereof ſeveral degrees 
were Collateral. And the French King Heryte the 4th Succeeded to Henrie the 
3, though not within the 15. degree. 


The gifc, orright of «ltizms heres hath no effect, till Decreet of Declarator 
be obtained thercupon,in the ſame way as in —_— 20. 1662, Laird 
of Balnagoun contra Dingwal. July 31. 1666. Thomas Crawford contra Town 
of Edinburgh. 
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YJucceslion. 


Whether in equity there be 4 Rulein 
Succeſſion. 

That Rule is the expreſſe will,orpre- 
ſumed will of the Defun®, 

The firit degree of Succeſſion by the 
preſumed will of Defun@s. 

Whether in equity, there be right of 
repreſent ation. 

Failing deſcendents, aſcendents 
ſucceed in equity. 

Failing 'both brothers and ſiſters 

ſucced, 


.. Failing theſe the neareſt Agnat ſuc- 


ceeds. o 

The ſucceſſion of Cognats. 

The Jewiſh ſwcceſſion, whereby all 
the (ons ſucceed, and exclude the 
daughters, and the eldeSt ſon hath 
a dowble portion. 

Fathers. could not prejudge the pri. 
mogenitur of their eldeſt Sons. 

By the Jewiſh ſucceſſuon, failing de- 
ſeendents the inheritance paſſeth to 
Brethren, and theſe failing, to Fa- 


thers Brethren, and failing theſe 


to the neareſt Kinſman. 


12. Whether #n the Jewiſh Succesſion 
there be right of repreſentation, 

13. Why no Femals but daughters ſuc- 
ceed among the Jews. 


14. Why Parents Succeed not amongſt the 
Jews. 

15. Saccesfion amongſt the Romans 
was firſt by Teſtament, 

16. If there was no Heirs tnititute by 
Teſtament , the antient Roman 
Law called all the Children of the 
Family unforisfamiliat male & 
female , wot excepting adopted 
Children toSucceed. 

17. Theſe . failing, sbe neareſt Agnats 
but no Parcmts thereb 1 Succeed, ; 

18, The Romans Succesſion be the pre- 

torian Law. 

19. Their Succesſion, by Juſtinians #0. 
vel conſtitution, 

20, In Fenda! Succesſion, the firit Rule 
is the expreſſe will of the partie 
by the inveſtitur, | 

21. The nixt Ruleis, the conjeftured 
will, according to the nature of 


the Fee, 
X 


22. Primo 


32 a 


22, Primo-geniture now eſtabliſhed, by 
common cuitom in Feudal Rights 
23. Succesſion in Scotland, is wholly 
different. in moveables and im- 


moveables. 2 
24. The ſeveral degrees of Succesſion in 
moveables, 


25, Succesftion in Heritable Rights. 
26. The difference betwixt the two ſuc- 
CesſtON Sa 


27. The priviledge of Heirs, not to be 


Succesſz0n, 


29. Againit# what rights Death-bed 3, 
extended. 3 

30. Death-bed annulls no deeds for 
cauſes onerous, 

31. Diſpoſitions in Teſtaments,are asor 
Death-bed. 

32, Annus deliberandi. 

33. Kinds if Heirs in Scotland, 

34. No place for Adopted, or Cognais 


in ſuccesſion with us. 


3 Ss, Parents Succeed to their Children.,c5 


exclude the Payents Collaterals, or 


prejudged by their prediceſors 
theſe repreſenting the Colaterals 


deedes on Death-bed. 
28 , What is eſtimate Death-bed. 
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. UCCESSION to Defuntt, is the moſt Im- 
Ki portant Title in Law, for thereby the Rights of 
all perſons, do neceſſarily paſie once, and fre- 
y—_ often,. in every generation, and there- 

ore the Rule and Courle of Succſiion ought to 
be accurately ſearched out,and followed; and be- 
cauſe the Channel of Succeſſion is with us divid- 
ed in two currents, by the one whereof, all He- 
ritable Rights; and by the other all Moveable 
Rights areconveyed from the dead toxhe living, 
The firſt paſſing unto Heirs, the ſecond unto Ex- 
cutors: We (hall inthis Title confider, that which is common to Sueceſlion, 
and in the ſubſequent Titles, that which is proper to the ſeveral kinds 
thereof. y 

As to the common Conſideration of Succesfion, we mult ſeverally inquire. 
Firſt, what Natural Equity holdeth torth of Succeſſion, 2, What the Judi- 
Clal Law. 3, What the Civil Roman Law. 4. What the Feudal Cuſtoms. 
ary" What our own Law, and conſuetude, provideth concerning Suc- 
celion. | 


x. For the firſt, it may ſeem, that Succeſſion hath little Foundation, 
far leſle a competent Regulation, in Equity, or by the Law of Nature ; Be- 
cauſe the matter of Succeſſion is ſo variable, That every Nation, Yea, al- 
moſt every Province, and many Cities, haye their ſeveral Conſtitutions and 
Cuſtoms for Succeſſion, arguing it to be wholly in the Arbitriment of 
People, and Authority over them. 


Yet this will not follow, that Succeſſion hath no Riſe, nor Rule in Equity; 
For, as hath been ofttimes ſhowen before, moſt of the Rights of men, arc 
oxdered in Equity; Yet fo, as they are put inthe owners power, who may 
alter 
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alter the ſame by there will. So it will be found in the matter ofSucce:ſ.on, 
which appeareth thus, 


Firſt, Succesfion was before Conſtitutions or Cuſtoms, of Conſtitution 
there will be no doubt, theſe are but Rare to this day, Succesfion being 
yet ordinarily by Cuſtom, and Cuſtoni neceſlarily implyerh Antecedent As 
of Succesfion, Indudtive thereof, which- therefore, behoved to have ſome 
other Rule , then the Cuſtom thereby introduced. 2. Where there is nei- 
ther Law nor Cuſtom, concerning Succesfion: As when People fromdivers 
Countrics do gather into new Plantations, in America, and live not ſeverally, 
as parts of their Mother Countries, but joyntly : Such have goods, which 
by their death, become not caduciarie or nul its,to be appropriat by the firſt 
Occupant» lt therefore, they remain in theProperty of ſome perſons, which 
needs mulc bc by ſome Law, 1t can be by no other, then Natural Equity, or 
the Law of rational Nature. 3. It 1s not to be thought, that GOD, who 
hath allowed Propertie, would leave Man diſtitute of a Natural Rule, where- 
by to Regulate it after the Owners Death, though there were no Law, nor 
Cuſcom about it. 


2.But it isnot ſo dubious, that there isa Rule of Equity in Succesfions, as 
what it is, for clearing thereof, we ſhall porcel it out thus : Firſt, every 
Right, being a Faculty, or Power of Exaction, or Diſpoſal; It is a chief 
intereſt and effe& of it,that the Owner may diſpoſe thereof, not only to take 
effe& preſently, but 1f he pleaſe to take effect after his Death, and by the 
Law of Nature, the fol will of the Owner is ſufhctent to paſſe, or tranſmit 
his Right, if communicable, both in his lite, and after his Death, 


Fo then, the firſt Rule of Succeſsion in Equity, is the expreſſe will of the 
Owner, willing ſuch perſons to Succeed him in whole, or in part. It may be 
objeed, that the will of the owner isnot the Rule of Succesfion, becauſe 
there lyeth upon cheO wner a NatutalObligation, to provide for his Relations, 
not only during his Life, but aiter his Death; As it is ſaid, 1 7:4 5. v. 8: 
He that providerb not for his own, eſpecially theſe of his own Familie, hath denyed 
the Farth, and 15 worſe then an infidel., Which importeth, that infidels have 
naturally that Principle: And therefore, the firſt member of Succesfion, in 
Equity, muſt be thoſe of the DetunQs Family, and not thoſe of his Inſtituti- 
on, or Choice. This doth indeed well conclude a Natural Obligation on all 
men, to. provide their ownz But firſt, it will not extend fo tar, as to inca- 
pacitat the Owner, to diſpoſe of his own., either in his Life, or after his 
Death: So that there remains a competent proviſion for hisown, otherwile, 
he might not even gift in his Life , but he may gift, both to take effe& in 
his Life, and after his Death - And 1s not necesitat, to inſtirute his own as 
Heirs, but to provide them. 2. The dutie of Proviſion, is a Perſonal Obli- 
gation, but the power of Diſpoſal, and Succesfion thereby, is a Real Right, 
which are too genere different Rights; Now Real Rights are not hindred, 
nor altered by Perſonal Obligations, though the Diſponer hath tailed,and re- 
mains Debitor, asan obliegment to diſpone,is no Dupoſition: But the pre- 
ſent diſpofitive 4& of the will doth only Confrtitute, or convey the Right: 
Which, though it be "poſterior to an, obſiegment, in favours of any —_ 
that doth not a»ull the Diſpoſition, though it oblidge the Diſponer. If 
there beno expreſs will of the Defun&, the main difficulty is; what is the 
ſecond Member of Natural Succesfion - _—_— the preſumed will of the De- 

2 
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fun& takes place, which hath this Rule, quod maturaliter inefſe debet, pre- 
Jumitur, 

And thcretore the Detuncts will ispreſumed to inſtitute his own, whom he 
1s naturally oblicged to, provid 1n the firſt place - So thatir is not the oblig- 
ment to provide, but the Detunds will preſumed thence,which diſpoleth up- 
on his Succeslion, tor the oblidgment to diſpon, and the actual dilpoſiton 
are dittcrent toto gexere: And it the oblidgement to piovide,were the Rule 
the exprets will of the ownCr could not over rule itz Where there is E 
cuſtom of Succeshon, the Defunds will 1s preſume |, to be according to that 
cuſcomz But that hath its ethcacie, rather fromthe Cuſtom, asir is a poſinye 
Law then from Equity. | 


The preſumed will of the Defun, to provide his own, is not indefinit 
Gf all his own 3 But ut hath anatural order, or ſubſ irution, ſtanding in the 
neareſt degree 0: Conſanguinity: For natural reaſon ſheweth, that as there 
is not an cqual Relation , ſo there cannot be an equal Deviſion to all, and 
there b11g no Natural Rule of propcrtion, the neareſt Degree muſt exclude 
the farther Degrees in Succesſion, whichis clearly held forth in the forclaid 
Text; haviny an Explicatorie, and Applicatory Term, eſpecially theſe of 
his ewn Family : Andasthe proportion is unknown,lo the bencfi:e, being ex- 
tended to all degeees, would evaniſh. Therefore, what ever Natural Atte&i- 
on, or Charity, may obleige the Defun& to have done expreſly , his pre- 
ſumed will. hath no Rule beyond the firlk Degree. 


3. Fourthly, Therefore the firſt Degree of Succeſsion , by the corjeur- 

ed will ofthe inteſtat, 1s of Children, according to that, Rom, 8. 17, 
children , then Heirs : Which conſequence doth neceflarily import, That all 
Children are Hcirs: Netther canths be an allution from the Judicial Law, 
by which all Children were nt Heirs ; But the Male excluded the Fernale: 
Tlrcfore it muſt needs be a conſequence form the Law of Nature, and 
Ing there 1s no difterent proportion, held forth by this Text,or by the Light 
of Nature 3 Tle Succcfſion of all Children muſt be in Equal ſhares, whether 
Male or Female, forin all Communions,and Partnerſhips,an Equal Diviſion 
takes place, exceptan Unequal be exprefled, : 
4. It is more dark, whether by the Law of Nature, there be competent, 
the Right of Repreſentation,, whereby the liſue of the DefanR Children re- 
veſent them, and come in with the ſurviving Children, to get that Share, 
which their Dcfun& Parent would have got, if alive; whereby they would 
not ſucceed in capzta, the whole Succelſlors getting Equal Share, but in ir- 
pes. Whereby the Ifſue of the Defun& Children , though they ſucceed 
cou2lly. among themſelves, yet uncqually with the ſurviving Children, be- 
cauſe the whole Iſſue ofthe DefunR, get but an equal ſhare with each of the 
ſaryiving Children « As if a Father having three Children, the eldeſt dying 
before him, lcaves one Child, and two Oyes by another Child, if there be 
place for repreſentation, the Heritage would divide 1n three, the twoſurviv- 
ing Children, will have two third parts, the other third will divide in two, 
whereof the Child of the Defunds will get ove half,and the other half will 
divide <qually betwixt the.two Oyes: So then the queſtion is , whether 
the Deſcendents will thus fucceed,or if theSurvivers will wholly exclude the 
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Chis Right of Repreſentation, taketh place withus, and moſt other Nati- 
ons,in the Right of Immoveables; Which we call Heritable Rights, whether it 
be of Deſcendents,or Collaterals: But doubtleſs in that the Courſe of the Law 
of Nature is altered, for the preſervation ofthe Stock or Stem of the Familic- 
So that it is clear, that there is no Right.of Repreſentation; in Collaterals, 
by the Law of Nature, as thatthe Child, or Grand-child of a Brother ſhould 
come in with a Brother, becauſe the Propinquitie of Blood, Narural Aﬀection, 
and fo the Prefumed Will, of the Defun@ is diminiſhed: Bur it is not fo 
clear in Deſcendents , neither ſhall we be poſitive init, but it ſeems moſt 
ſuitable to Reaſon, and the, Text adduced; That if the Ifſue of Defun& 
Children remaininthe Familie , that they ſhould come in by Repreſentation; 
in the place of theixg Defunct Parent,for; theſe that are in the Fami- 
ly, extendeth to all that are not Forisfamiliat, whether Childret or Grand- 
children, to whom there remaineth like. afteftion, in the common Parent: 
but when the Defun& Child was forisfamiliat, and fo preſumed to have been 
provided, and to havegottena Share, and therewith put out of the Familie, 
to liye in a diſtia&t Familig 3: In that caſe, there ſeems no ground for Re- 
preſentation, which doth agree toour Cultom, in the Succeſſion of Move- 
ables, wherein there is no Right of Repreſentation, but. the neareſt of Kin ex- 
clude the Iſſue ofthe Detuncts, which were of the ſame degree; which Suc- 
ceſſion is certainly more near unto the Natural Succeſſion, 


What hath been ſaid, may ſufficiently clearthe Natural Succeſſion, of the 
Defunts deſcendents, whether Children, or Grand-children, and while 
there are any Deſcendents, there is place for no other. 


5- The third Branch of Natural Succeſſion, failing the expreſs will of 
Defuncts, and their Defcendents, or the l{ſue of their Bodies, 1s of Parents, 
among whom , theſe in the neareſt degree are preferable, as Father and 
Mother : Andif the Father be dead, there ſcems to be place for Repreſen« 
tation to his Father, to come m with the ſurviving Mother Equally ; But 
other Parents of, or by the Female Line,who are mn another Family,from the 
ground laid in the Text, of providing theſe in the Family; ſeem not to 
come in toexclude Brothers, and Siſters; and other Collaterals in that Fas 
mily, as the Grand-father, and Grand-mother, on the Mother fide : It will 
not be oppoſite to this, which isfaid; Children are not to lay up for Parents, but 
Parents for Children, which is not to be underſtood abſolutely , but compa- 
ratively, and according to the ordinar courſe of Nature. 


6. The fourth Link of Natural Succesfion, is Brethren and Siſters, among ' 
whom Brethren and Siſters German, being :related by both Bloods, exclude 
theſe who are only of one Blood, by the Fathers fide: the reaſon is, becauſe 
the preſumed will of the Detun&t, being from their Intereſt and Relation, 
theſe of double Relation , by both Bloods; are preferable to theſe of fingle 
Relation, 


7. The laſt degree of Natural Succeslion is, of Uncles, Aunts, Nepheiis, 
Neices, all which being in equal propinquity to theDefunR, come in together, 
And failling theſe, the Succesfton would befalt equally, to the neareſtdegree 
of Couſines, among whom the neareſt degree excludeth the father, without 
Right of Repreſentation : And theſe conjoyned by both Bloods,exclude theſe 
onjoyned by one. Husband and Wite, _ not ſucceed properly, either to 
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other, buthaving acommunion of goods, there is a Diviſion by the Death of 
ether. | | ; 


3. The main queſtion is here, whetherthere be Naturally, any difference 
in Succeſſion, betwixt the Collaterals -on the: Fathers ſide, whoare called 
Agnats, and the Collaterals on the Mothers fide, who are called Cognars, 
Fujtinian in his 2ovel Con#7itutions, cap; 4. 127, took off all diftinionot Ap. 
nats,” and Cognats m Succesfion: For which he is'generally reprchended by 
Interpreters, Who behold ſuch a difference, even 1n equity ; Cognats be.. 
0g conjoyned by Women, who ordainarily, are underthe power of Others, 
even naturally 'by Marriage. And ſo being of andther Family, they are not 
of the Defunts own Family ,' as the Agnats are (' amon [t thele,the Mother, 
Fathers Mother, or other Aſcendents, on the Fathers ſide in his Family, are 
not hereby excluded ) and ſo neither theſe or other, by their expreſs, nor Pre- 
ſumed will, can tranſmit any Goods,” or Eſtates. Yet this point remaineth 
more dark;; And 1 conceive, what hath come by the Mothers fide, or by the 
Grand-mother, @#. therein the Cognats of her Blood would naturally ſuc-. 
ceed, becauſe there are two grounds of Prefumption joyned, Propinquity of 
Blood, ' and 'Gratitude,' or Remuneration to that Linage , by whom, ſuch 
things by.. Succesfion came. So that Paterna Paternis, Materna Maternis,” 
ought to take place in equity, as the preſumed will of the Detan&, unleſs 
the expreſs will, or the Law, or Cuſtom of the place be to the contrare, 


So much for the Natural courſeof Succesfionz which hath been the more 
inſiſted in, not only to ſhew the goodneſs and righteouſnefs of GOD, inſtru- 
Ring man, with an in-bred Law, written 1n his heart ; though he were deſti- 
rute of any buwane conſtitution or cuſtom, ſo that he might walk juſtly, in 
this important matter of Succeſſion - Albeit all the Lines of this Divine im- 
preſſion, be.no clear, to our Sin-dimmed eyes; But alſo that, where 
poſitive Law,, or Cuſtomis dubious, in the matter of Succeſſion, or isdefeQive 
therein, Emendation, 'and Extention'may be fetched thereto, from the Law 
of Nature, we ſhall now proceed to the 'politive Law of God, given to Ij- 
reel, concerning Succeſſion, 


9, The Judicial Law, in the caſe of the Daughters of Zelophehad, Num. 


6. 27.Determineth the order of Succesfion,in Lands or Immoveables,toſtand ' 


as a perpetual Statute to the -Children of 1ſrael.-- Thus the firſt degree of 
Succeſſion is , of all the Sons, whereby theDaughters, and their Deſcendents 
are excluded, butthe Sons do not Succeed equally: For the firſt born had a 
double Portion, of all that the Father had , Dext. 21. 17. By which the 
eldeſt Son had. twiceas much as the other Sons: So that the Heritage being 
divided 1n one - Portion more then there were Sons, of theſe the eldeſt 
had two, and- each of the-reſt one 3 As-if there be two Sons, it divides in 
three, whereof theelder hath two third parts, and the younger one third 
partz ſf there be three, the Heritage divides im four parts, whercof the cl- 
acit hath twa fourth parts, which 15 the half, and each of the rc{t hath one 
toarth part, | 


10. Thisight of primogeniture, was ſo ſecured, that the Father coul:] not 
prelcr any other Son thereto, Deut. 24- v. 15. + Failling Sons, the inheri- 
{aice patles tothe Daughters equally; For though the Text exprellcth jt to 
patlc 
ſ 
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paſſe to the Daughter, inthe Tn; nar number ; Yet it iscleared by the con- 
rext, thatall the Daughters are therein included, for the Daughters of Ze- 
lophchad , though mote innutnber, are found to have the faid Right, and to 
gt an Joheritance among their Fathers Brethren, by which it appearet! that 
the Right of Repreſentation had place there, forall the Daughters of Zelophe- 
had were but to have that ſharewhich theirFather would have had,if he had 
been alive among his'Þrethren, for they claiming the Right of their Father, 
whom they ſhow not.to have been im the company of Corah , thereby fore- 
faultirig his right - So then, right of Repreſentation muſttakeplace amongſt 
all de{cendents: $0 that the Children of the Sons, though thefe Sons 
ſurvive not their Father, would exclude the ſurvivingDaughrers, 'or would 
come in with the ſurviving Sons, not ually, and in capita, but in ſtirpes, 
whereby they would ftfeceed to the ſhares of their pre-deceaſed Fathers, 
by Aight of Repreſentation, | 


11. The third degree of Jewiſh Succeſſion, is failing Deſcendents, the in- 
heritance paſſcth to rhe Detundts Brethren, and theſe failing, to his Fathers 
Brethren, and theſe failing, to the neareſt Kinsman of his Familie, that is, 
the neareſt Agnats on his Fathers fide, where all the male Agzats,of the ſame 
degree are underſtood, It doth not appear whether in this. Collateral Suc- 
cc:iion, therebe place for Repreſentation; and though there be no mention 
of the Succesſion of Women, or their Iſſue, but only of Daughters, Some 
have thonght, fromthe paritie of Reaſon,in everie degree, failing the Males, 
the Females are to Succeed, and to exclude further degrees of Males, as if 
there be no Brothers, but Siſters , theſe ſhould exclude the Fathers Brother: 
It way be alſo thought ſtrange, that in all this courſe of Succesſion,there isno 
mention of the Succesfton of Pareats, 


12. In anſwer totheſe doubts, as to the firſt, Iconceive, that in Collateral 
Succesfion, there 1s alſo place for Repreſentation, ſo that the Brothers Song 
as repreſenting the Defuntt Brother, their Father would exclude the Fathers 
Brethren. And fo of the reſt, becauſe it is ſaid, if there be no Brethren, the 
Inheritance ſhall pafle unto the Fathers Brethren, which filling, unto the 
neareſt Kinſ-man, and ifthere be noRight of Repreſentation, the Couſin-ger- 
man , or Father Brothers Son would exclude the Nephew, or Brothers Son, 
for Uncle aud Nepheware never underſtood by the name of Coufinsor Kins- 
men , but have that ſpecial nominate relation of Uncle and Nephew, or Fa: 
ther, and Brother Son, and therefore the Brothers $on , as relenting the 
Brother , mult ſucceed, and exclude the Fathers Brother. 2. C#teris paribus, 
$uccesfon will certainly deſcend to the Brothers Son, and not aſcend to the 


Fathers Brother. 


13. As to the ſecond doubt, Thold , that only Daughters and their Iſſue 
do ſucceed, and no other Females, or their Iffue; the reaſon 1s, Firſt, from 
the Text, where failling Sons, Daughtersare expreſt , butfailling Brothers 
Siſters are not fubſtitute, but Uncles. 2. The Diviſion and Succesfion, and 
the Lind of Canaan was Typical , and was not to paſle from Tribe to Tribe, 
and therefore, Daughters ſucceeding, are appointed to Marry in their own 
Tribg ; becauſe ordinarily they were to be Married, when their Fathers ſfucw 
cefion did probably appear ; but this could not have been, if Fathers Siſt- 
ers, and theſe of further degree had ſucceeded, 
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14. As to the third, concerning Succeſsion of Parents, it is ſure, viotuers, 
and all Cognats, by the Mother fide, being ordinarily of other Tribes, and 
Families, were forthe reaſon now adduced , excluded from the Succeſsion. 
The Text is clear, that only Kinſ-men in the Family, that. is on the athers 
fide ſucceed 3 Bur the reaſon why there is no mention of Fathers, &@c. May 
be, becauſe the Land of Caraar, being Typical, is fixed: to Tribes and Fany- 
lies, it ules not to paſle by Teſtament, or PRricn, or to be acquired fur- 
ther then by Wodfer, to returnt the Jubile ; Therefore among the Fewes, 
Lands pafled by the qrdinar courſe of Legittime Succeſson , and ſo came 
from tie Fathersto the Children, which preſuppoſes the Father to have been 
pre-deceaſed , and could not ſucceed. 


By this Trad of the Jewiſb Succeſsion, itis clear, that GOD, by his Po- 
fitive Law, altcred the effect of Equitie, and of ,his Moral Law, in ſuc- 
cc{ston : For, it hath been now ſhown from that place (' if Children, then 
Heirs,) Thar all Children muſt needs be Heirs, not by the Judicial Lay, 
but by Equity 3 .And yer by the Judicial Law, not all Children are Heirs, but | 
Sons exclude Daughters, and Females. are excluded by Males of a far diſtant 
degree, which necelfarily inters, that for expedience, the courſe of Succeſsi= 
on may be altered. 


Thelike muſt alſo be 19 other ettects of Equity, which 
are iN QUr POWET. | . 


13.. The order of Succeſſion-in the Civil Law, did exceedingly varie, be- 
ing ww many points different, in the Ancient Law of the twelve Tables, in 
Honoraric Law, introduced by the Edits and Cuſtoms of the Pretors, who 
had Authorky to Supply, and Corre& the Ancient Law 3 and in the {mpe- 
rial Conſtiturions, efpecially in the Novel Conſtitations of Jsſtiniar, they 
did ail agree in this, that the chief mean of Succeſſion, is the Will, or Teſta- 
mcnt pt the Defun& , which they held fo. Sacred , That all PaGtions, or 
"2 which might any way hinder the Free Liberty of Teſting, or any 
Ad, whereby Defuncts might be Reſtraied , or Conſtrained in the free 
Diſpoſzl of their Eſtates, were not only ll, but excluſkve of ſuch Per- 
ſons , from having any intereſt m the Defuntts Inheritance 3 Yet werethe 
Remans (o ſenſible of the Natural Obligation of Parents to provide their 
Children, that their midle Laws, neceſfitat Fathers either to inſtitute ther 
Children ,: or exprefly toexheridar, or diſherifh them, expreſsmg their de- 
linquencie of Ingractude , the kinds and meaſures whereof, the Law did 
determine : So that if the Children were paſt by in filence, and neither In- 
ſtitute nor exkerrdat , the Law declared the Teſtament void, and if they 
were -exkeridat without a due and true offence, it did allow the Children 
querelam inofficioſt Teſtamemti, that is, complaint againſt the Teſtament made 
contra officum , which is the Natural Obligation, or duty of Parents topro- 
vide their Children; For the like Reaſon, the ſame Complaint was compe- 
tent tothe Fathers, againſt the Teſtament of their Children, but becauſe that 
remeid might have been eleided, by. exhauſting the Heritage by Legacies, 
whereby the inſtitution of the Children might prove ineffettual, for their 
proviſion: Therefore, the Law allowed Children a Legittime Portion, be- 
ing the ſourth part of the Heritage; which that, it might extcnd toall Heirs. 
Fuſ/cidins was the Author ofthat Noble Law , reſtraining Legacies, ſo that 
there might remain a Portion to: the DefunQs Heirs, which Law and Porti- 
on » in Honour of his Name, was called the Falcidian Law, and Portio Fal- 
cidia, whereby the fourth part of the free Goods of the Teſtator, remained 
always 
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always Securcaganiſt Legacics,and whey a new. Sybtilty was invented,to fruſ- 
trat the Falcidian Law -, ,By.tjaking away the Heritage, not - Directly by 
Legacicsz bur Indirealy by Trait..ar Fidei-comifſes. 'lrehelliams procured 
that Ordinance of the Seate, called Senatus-Corfultum Trebelli;rm, where- 
by that Portion called, allo Trepglliastca , thould remain ſafe. againſt Fidei- 
Commiſlaric Truſts: And though-iz,be the Common Opinion of the Deors + 
That ifthe Defunt Expreſily Prohibit the Heir, :to take the benefit of his 
Falcidia or Trebellianica , they , will be thereby, excluded, yet the Common 
opinion, is that it cannot be extended.to. Children, as to their Legittime , 
whom the Law hath fullie fecured, either by Ordaining them to be in- 
ſtirate Heirs in Whole, or atleaſtin a fourth Part; which is . their Natural, 
or Legittime Portion: And it they be Inſtitute jn. leſs, they; have Right to 
the Supplement of their Legittime Portion, or otherwiſe they muſt beExpreſs- 
ly, and Juſtly Exheredat, and they have the Cammon benefit, of other Heirs, 
of their Palcidia, or Trebellian, Which | the Teſtator cannot Fruſtrate, with 
out expreſs Prohibition, }- -..; - 4420060 rigs | 


16. If there beno lawfull Teftamentby theLaw-ofthetwelveTables(which 
isthe Ancient Rewar Law,and in compariſon-. of the Pretarjan, or Imperial 
Law, is only called the Law,or the Civil Law-;) the Suceefhon of Detune, 
falleth in the firſt place to the defunfs Children, or neareſt dgſcendents with- 
out Diſtinion of any lawful Children, t Adopted, or .. Poſthymss, or 
though of diverſe lawful Marriageswhether Male or þ emale: So that they re- 
main 1n the Defunds familie, and in his Paternall power, for theſe whaare. 
emancipat, and demitted from the familie, and fromunder. the Paternall pow- 
er, they are either really or preſumptively provided, and fa have no ſhare. of 
the Succeſſion ( of this Paternal Power, a Emncpaton,, ſce before, Tit, 
Obligations of Parents) Theſein the familie were called Haredes Sui & ne- 
ceſſarij;becauſe they were ip/o fafo Heirs without ſolemnity 'or entrie; A 
theſe, the Right of Repreſentation had place, ſothat torexample, the Gra 
Children ſucceeded with theChildren but not equally, et per copita;but per ftir« 
pes: For theGrand Children had but the ſhare of their detun& Parent equally 
among them,and ſo of all other deſcendents begin the Familie. The Pretors 
did in a part alter this, and brought inthe Children or Iflue emancipat with 
thoſe in the family, without diſtintion,, providing the emancipat brought 
in their goods,and adjected the ſame. to the Inheritance;per colletionene box 
yet becauſe only the Law,that. is, the Ancient Law, could make Heirs: The 
Emancipat were not called Heirs, but, bozorum Poſſeſſores, The Pretorian Law did 
alſo take off the neceſlitie, and da e ofthe Succeſſion, that none might 
be neceſſitate tobe Heirs, yea all Heirs had the benefite of an Inventar, being 
timeouſlyand duclie,made beyond which they. were not lyable for the defunts 
Debts. | | 


17, The next wy 5 of Succeſſion, by the ancient Rowan Law, was failing 

Deſcendents in the Familie,the neareſt Agnats of the ſame degree ſuc $' 

Butthere was no Succeſſion ofParents,nor-of ts related by the Mothers 

fide (here Mother comprebendsGrand-mother and all other Aſcendentsof that 
kind ) So the next Degree was of Brethren and Siſters, &«. 


18, The Pretoria» Law did alſoemendat this, and firſt broughtin the Fa- 
thers, with the Brothers and a orof both Bloods: And —_ * 


go Title twentis, f:x. 
the Tertulllar Senatus-conſolt, failling the Fathers, brought in the Mogher 
with the Sifters-intheir ſhare;but not with the Brothers German, who if there 
were no Siftcrs'German,ezcluded their Mothers "totally, and, if for cy; 
there were a'Btother Germanz and a Siſter German, the Father ing 4-14, 
the Brother hadÞ the half, and*the' Siſters half, was devided Eqi Ty FR vixt 
her and her Mother, and1o the Mother is preferredto the Fathers ! ather,and 
to-the Defancts Brethren, -and' $iftersof one blood. Failling thoſt ofthis de- 
grec, the Brothers, and Siſtetv-By the Fathers fide, and thee (rilting the 
neareſt Degree of Agnars, if which theparitie of reaſon 'inferret!;, that as in 
Brothers and Sitters, foin otRerCollateralls,thefe of both blood make 7 neares 
Degree, then tlide of on&blood. Failing all theſe, rhe Perorian Liw ad- 
mitts Spouſesto be: Heirs, each to other, the Husband to the Wite, and the 
Wife to- the Hutband, and liſt;' the Fisk! takes place as laſt Heir, 
9; But the, O ES: 

Emperor Juftinianby the N ovel Conſtitution, 118, cap.4. Took off 1!! {c- 
ſtinion of Agnats, and Cogtiats , -and broughcirr the Morher, equally (ict; 
the Father : with what or approbation, we have touched before. 


This is theft "of Succeſſion, by the' Rowen Law, wherein there is no 
$10 ot yveables, or Imnioveables, 'and which takes up no ſmall part 
ofthe bedie of tht Law,and writings of the Lawyers where to infiſt particy- 
lake; would 4+ 4' great bulk, unnecefar for our purpoſe : Whercunto, we 

onetivent is 'Sumrm arie may ſeiſfice, | 'Bnt'/while the Koman Empire, and 
Laws were trampied'down, by the- Northern: "Nations, the Fendal Law aroſe, 
and: doth yerogin ke with the'Civill Law'of the Romans, and other Na- 
tions? by which there is a great 'diſtinion introduced, inthe Succeffion in 
Moveabtes, and-tri'Lands,or Immeveables, which are now of a feudal nature: 
We hall'thercfore- po on tothe Common Fengal Cuſtomes. 


20+ The Fenda! Caftoms are-locall, and"tris hard- to find a common rule 
therein, for Suceeſfion; which is'variable, ingto the diverſity of place 
only, #wecalt tro mind what 'was formerly faid, Title, Infeftments of the 
Piſtinction of Aneient and Proper Fees.and' of Declining; and Improper Fees: 
Fhe- nature of Proper Fees,wil hold forth the matter offuccefſion therein for a 
ProperFee,being y granted by the / / rap «lan hisVaſiall, for Military ſer- 


vice, the Ws 'choſen by po amey a ſpeciall truſt re- 
poſet'm> him, and'the like hope of his Ifme;: Patrem ſequitnry [ua profes: It 
wasat firſt-fo fimplie-done; that the entermg of theVaſhY m Poſteition,in pre- 
(ance 66-hixPeers vas @ fafficient Conſtitution of hisRight, and the Inveftiture 
ſipnified; thennor & muchthe A c ng, as the Write evidencing the 
Fee; iti the which aſt{fromthe-nawre- oftheright, it is conſequent, firſt that 
none-fhould fieceed in the Pee, but fuch as were fitfor the Militane Services, 
and ſo Women, and their Ilsue wereutterlie excluded ; and all the Males Snc- 


ceeded an——_ 2. In Proper Fees, none could Succeed but the Lawful Ifsuc 


ofi the-firlt Vaſall, whoſe and Iſcuewss ſpecially choſen,among which, 
firtthe Male I&ue ofthe Vaſlal who-dyed-laſt infeft, accordmg to theirnear- 
nels, do- ſuceced with theright/of Repreſentation, and ſo nor per capitay but 


por ſtexpes;, next unto the Deſce theCollateralls,Brothers and their 
Male Iſsue: and among; theſe, the Brothers German, and' their Iſſue, exclude. 
the Brothers by one blood ; and after Brothers, Father Brothers and their 
Mele Wine; AndſGother Agnats of the laſt deceaſed being, alwayes of the 
Male of the-fir{Þ Vaſlall, whichbeing extin&<the' Fee ceaſeth; and return 


eth 


\\ Saccaſpeny,r. | ot 


' ethto the Superior not 22, the  Vaſgalls,,; but by vertue..ofthat Direliums 

Dominium, which ſtill remained in the Syperios. In this eautſe of Beudall/Siic- 
ceſſion, there could be no place to theVaſsalls Father, or otherAlcendents, be- 
cauſeif the Fee were a:newFee,ar Conqueloby the Son, his Father not his/Bre- 
threncould not Succeed, as. not being ofthe 1{Jue of the: firfe Vallallc! and-if 
it were an ol Forypor granted, Wo aw lj whertunt@ tie did tuccecd, 
it doth neceſſarly, preſuppole the Death. ofthe Father, and other Afſetndents, » 
to whom the Son could not be.Heir, nor ſacceed, till they: were! Leads: 


But when by the courſe of time,Fees declined from the: nature of 
Ancient Fees,and the Inveſtiture did expreſs the Tenor, and ſpeciall nature 
thereof. theTenor of the Inveltiture became: the firſt rule bf Seceſſion infach 
Fees,and came jn. phaceof the, Teſtament or Will of the Defun&z for: ſeing 
che Vaſzall could. not alter theSucceſſion, without: conſent of the Superior; he 
could not effectually Teſt thexzeupom | on 

| | | I 1G 37, FT -j2 3 Ren” 
21. In the next place, whatis fot the Expreſs Will of the VaſHll; andthe 
Superior by the Fenorof the Inveſticure,is regulate by ther Conjectured Will; 
from-the nature of Ea $o tray tt nt mr 

cu 7 ne we re" mr Inno 'S 

be not MilitarieService,butMteney.Grairt,or Services competenttora Wornjah, - 

or Menuat Services, wherein there isnochoiſeef Perſons, as Tilling,evt. And 
ſo. genatallie Fees holden Blench or Feu :-Irr alf* theſe Womari tiay Sticre 
beeauſk theyare not. exctuded/by "the Nature-of the Service” '2. If the Fee 
be Gratited:to Heits whatſomever, notonlydoth the Huc of the ffrit Yallall, 
bur all other his LawfulbHeiry or the Lawfull' Heirs of the laſt Decraſving, 
Vaſſall, whether of the Iſſue of thefirſt Vaſlall, or not, do fucceed: Andnow 
Fees being.ordinarily.acquiredby Sale; Excambion, or the like Onerous Tithe, 
Fewtdla' ad inſtar Patremontetues fm redatia 5; Heirs whatſomever are com- 
monly expreft, and-if they werenor, they would! be-underſtbod, for that 
whichis Ordinar & Preſumed. - T | 


22, But now Cuftome hath altered'the Courſe of Feudall Sticcefrioti, and 
given the: Prevogative of Primogeritave, to theeldeſt Afale of the neareſt De- 
Cree to the Defuntt Vaſſall; who'excludesnot only the” Fewales of that- Des 

, but the Males alſo, and their Iſſue; not only among us, but in Fxgland:” 
| 9s and moſt other Nations, and therefore before we deſcend to our 
own-Cuſtomes,. it wilt-be-fit to.' confider the Juſtice, 'and Expediency 'of 
this- common Cuſtome in Feudall: Snocefvion. : AYSHCN 9441, 


The LawfulnefSob Primogenitare, will beeafily evinced/ from what hath' 
been! ſaid: alreadyupon Succeſsion;. wherein the will of the Proprietar is the 
Rule even in Equity : and though he be Naturally oblidged to' provide for his 
own, thatPerſbaxObhgation reatcheth him, bur not the Inheritance, nor 
doth it Oblidge him to maketheſ to-Jucceed, but to give them Competent 
Proviſions, and therefore the Judiciall Law which is the Pofitive Law 
Gods, evideneeth (afficiently, theRawfulneR, and in ſome Caſes the Expedien- 
cy of alteringrthe/Naturall Courſe of Succefvion;and thereforenot only the 
Male Hue, is thereby preferred tothe Female 3 All the Fexwales are utterly 
excluded, but only Daughters, that the Inheritance may remain within the 
Tribe; and the Preference of Males, is: beeatiſe Feryoler are lefs fitted for 

7. 2 Management 
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Management of Lands, and therefore are to have'a Portion, which the Julie 
ciall Law calleth the: Dowry of Virgins. / 


The Publick E ncy, is that the Eſtateof Great Familycs, remainlhig in- 
tire and undivided 3 They with their Vaſlals and followers may be able'to 
defend their Country, eſpecially = Sudden invaſions,for with us in Fraxce 
Polland, and many other Places, the Great Families are the Ballrarks of thei; 
Countrey : Having meang to Maintain them fclves, and ,their Followers, 
for ſome time without Standing Armvies,Conſtant Pay, and Stbfidics. 


The ek Eran Primogeriture, is partly Publick, arid partly Priyitez 


The Private Expediency, is for- the Preſervation of the Memorie,and Dig- 
nitie- of Families, which by frequent Diviſton of the Inherttance , would be- 
came; deſpicable, or forgotten. Primwogemitzretaketh Place in Germanie, and 
France, in proper Feeslike unto Our Ward-holdings, but not in Allodialls 
and Lands holden Freely, or for Cane or Rent, Gadelinus, de Jure noviſſumo, 
lib, i2: cap. 13+ | TElateth, that in many of theGermar and French Provinces; 
the Male two.third parts, and the Femraler one, in the other Provitices 
the Children of the firſt Marriage, ſucceed in all the Lands the Parents had, 
dyring that Marriage, and ſoin order, the Childrenof after Marriages; And 
in. other Provinces and Cities, the Youngeſt Son Succeedeth in all, Exclud- 
ing the reſt, and Generally, Baſtardsare not admitted, even to the Succeſſi- | 
on of their Mothers, and in Exglaxd, . though Primogenitzre, havethe Prero- 
oativeby the Common Law, yet it hath an Exception of the Cuſtom of Kent, 
where Priwogenit»re hath no Prerogative ; therefore that Cuſtom iscall- 
ed the Gabell kind of Kent, which1sasmuch as togive'to all the kind, 


t j ; j 

The Cuſtoms. of | Exglend, and Germazy, . are contrary.in this; That in 
Germazy, Parents .come in the next .place after Deſcendartts, and exclude 
Brothers, and Siſters, and all other Collateralls, but in Exgland, Parents do 
never Succeed; ſoif the Defun& haveno Iſlue, Brothers nor Sifters, nor their 
Iflue, the Fathers Brother Succeeds, and excludsthe Father, though his Rela- 
tion be by the Father , and much further diſtant then the Father: And it 
ſometimes fallsout,that the Wſncle Succeeding, dying without Iflue, the Fa- 
ther Succeeds his Brother , agd fo Accidentally, and Mediatly to his own 
SON, | 


33. To return to our Cuſtoms in. Succeſsion, in reſpect of the Martter, it is 
divided in two Branches, the one isof Moveables, the other of Immoyeables, 
which doas much differ,astheCuſtomes of diverſeNations;TheSucceſlor in Im- 
mayeables doth only retain the Name of Heir,and therefore Immoveabſes are 
called Heritable Rights, and that part of the Moveables, which belongs to the 
Heir, iscalled Heiehnp-maveable. 

The Succeflor in Moveables, from the Office of executing the Defunts 
Will, expreſs, or preſumed, is called Executor. 


We ſhall here Summarily, at one view, ſet forth the whole matterof Suc- 
ceſhon with us, which we thall more fully, and diſtinally follow, in the 
enſuing. Tutles., | | 


Heirs ut Law are called Univerſal Succeflors, quis ſuccedunt in univerſi» 


Cucceſ5ion.. oy ,»0J « 
jus, quod DefunFus habuit,they dowholly repreſent the. Defun&, and» are * 
as one Perſon with him, ard fo they do both 'Succeed to him a&tve; in all 
the Rights belonging to him, and paſſzve, in all the Obligations 'and Debts 
due by him3 and when they do: not orderly enter, they become Succetlors 
paſſwve,lyable to the Defundts Debt; but not Heirs aire, having powet to 
claim his Right, till they be enterat according to Law :  t)ther Suceciiors 
are called fingular Succeſlors, as Afigneys, Purchaſers,: but. Heirs only are 
univerſal Succeſsors: And now,. when Heirs are' of divers kinds, as ome in 
Moveables, ſome in Lands, : and other Heritable Rights, and of theſe he 
cording to the Inveſtiture, ſome ſucceed to Lands provided t& Heirsof Line 
ſome to Lands provided to Heirs Male, ſome to Lands otheriwasys Tailzied, 
in all which ſome Heirs Succeed alone , and in ſolidum, ſome Suceeed#'ih 
parte E+ pro rata, yet all may be faid to Succeed in wniverſun jus quoi Deb 
fundus babuit, by univerfuxe jus, the whole Right, not ſimply, &- i ſolide 
but the whole Rights of ſuch a kind, either in-. /olidu»9, or at leaſt Pro W974 
parte, as he whoSucceeds in a-half, or third part-of all the Defn&« Rights 
ative &# paſſive, Sacceedeth in univerſa &- Jrguls Juraz 1n all and every right, 
thought not in #otwm &- ſolidum, the whoſcor every part of every Right. 


As to Moveables, we ſhall not repeat, what hath been ſid, Title R4g 
Rights, of thediſtinition of Heritable, and | Moveable Rights , whetket 
Goods, or Moveable Debts; bnt ſhall only hold forth, 'what- beconieth' 'of 
Moveable Rights, after the Owners deceaſe.'” And firſt;*if the Df 
Married, there was thereby acommunion of Goods, - betwwixt - the Dekio 
and the 'other Spouſe, which being difolved by Death ;i the- furviver may 
withdraw their ſhare, . which ſhares eſtimate”! by the condition of the Fi. | 
milie at; that time. for-if in' the:Family thete were a Hifband; a Wife an 
Children; not forisfamtiliat ,-! 'the Wife her ſhares the thirds: but if rs 
were no. Children wiforigfamiliat,” the Wites ſhare is the half, ' - which; "ls 
not properly a SucceGjor but a;Divifion. i « regs! EDT 


; ? 


of the Detun, by-his Teſtamenc;; or 'Codic#; Whereby- the Defimd | 
name Executors, and diſpoſe of his Moveables,. tither in 'part by particy 
Legacies, or in- whole, by an-univerſal Legacie, whereby; in effe* 
unrverſal Legatar is Migtute Heir-'in the Moveables , and2 if the Exe) 
nomivat;: be not alſo. 1 Legatar, | he hath but one office, ard is' tit 
Heir for himſelf, but in name, -and to the behove of the Legatar ,”af 
hath but fidei. comiſſum of the MOveables. TTY "M 
; | ; t 2 pM; 4:79 » 'r O (47 " 4M 


Theſe Legacies, nyhether Particular or Umizeifal; doth immediately” tif 
Teſtarents, or'Legacies : very plain with us; \but we ſhall leave theih-to 


11: 77 30! y eBiu: 0 211, fil Sor ro 10: Dt2, 
24. The firſt degree of Succeſsion, in Moveibles with ns, is by the pil 


the Title:Execatrre,”! 19G 1 fn: | {- Dau! 
| 3b 3517 17 100A fg 3691 lt niger 1 | en"tgU 2717 ae 
Thewyl of the: Defant is reftramed with ns, Ar three cafes, the Firſt is. 


Baſtards cannot atalli Teſt, or leave Legacies} unleſs they be Lepirtimat' oz 

bave power from the King cf making /Feſtamency vir have lawki River: 

2- A Father is bound: up'im'reſpet-of bis: Childeerin his Family; which '6& 

not forisfariliag, ant provided for;theſe have mecedlarily their Portion Ng” 

tural , and; 'Bairns part: of | Gear, wherefrom!-theit Father/cafnot exttage! 

> bv Lemire or otherways, as by Donations, in contemplation of 
S non - <a | HEY Wl ve an Aſ-- 


94. T itle tweuty fix- 
tion to a Moveable Band granted on Death-bed, was found ll, as to the 
reli, and Bairns ipart, Sporſ. Afignations, Margaret” Pyrie contra Ramſay. 
Yea, it was found, that the Gift of Money by the Defun&, out of his own 
hand, on Death-bed was awll as to them. ibid, Mr. Andrew Moncrieff con- 
tra Mr, Archibald Monerieff. The like of an- Aſſipnation,' to a confident Per- 
ſon, to the behove of the Defundts Bairns, which was found not to prejudge 
the Relidsthird, Durie, Jah, 20. 1628: Cart contra' Edgar. : And there- 
tore, a Father hath only r to difpoſe upon ſach a part of his Goods, 
which are thence call Dead; part, whichif he have a Reli, and 'Bairns 
ain the Family, the Bairns part the third ,- the ReliQs part is alſo a third, 
* and ſo the Defunds part is only athird, but if there be no Relict, then the 
Bairvs part is the halt,and theDeads part is the other hal Bur if there be ne- 
ther Wite nor Bairns, the Defun& may difpoſe of the whole, as Perſons 
never married, or Wives upon whom there'is no Reſtriftion, though they 
bave Huſband or Children , for-they may diſpoſe of their ſhare of the Hus- 
bands. moveables, or if they acquired, or ſucceed to any moveables;in Vidui- 
ty they may iuiirley Diſpoſe thereof, though they have Children.” 


' If his Legacies exceed his own part, then they abate- proportionally, un- 
tes there be a preference granted bythe Teſtator , or a priviledge, whereof 
I know none with us, for even a 'Legacie, 'ob pias cauſes, viz. * A'mortifica- 
tion to-a Kirk, was found to have no priviledge, but it; and other 1c 
ſuttered proportional deduRion z{cing they exceedetl Deads part, Durie, 
£9 6.” 1630, bn goo _ contra I CRIED ofthis 
& cheriction is, that Natural Obliegmens on” of Children, of 
which before, it is extended only to _————— , aid "not to 
Grand-children,, - neither doth: it Reſtri& the 'Mother, but only the Father, 
.3. Thethird Reſtriction of the Defunds will; is in'favours of their Heirs of 
Line, for Heirs having the ſole intereſt in Heritable-Rights, 'are by out 
cuſtome. juſtly. exeygded, from coming in with other Children, inmoveables, 
except that which is called Heirſhip-moveable, which'is ' the beſt of: every 
kind of moveable, wherein, the DefunQs will cannat prejudge the Hear. 


| The ſecond member of Succeſfsion in moveables is;ifrom the Inteſtatz So 
that failing the Defun&s will , - with the Reſtriions aforeſaid, the neareſt of 
Kin have intereſt, both in the Defuns moveables, &nd office:'of Executrie, 
and though they claim not the office, yet have they gy Right to the Goods, 
hy: ving 'a third.” 'of Deads part: to the Excoutors, WF adininiſtration of the 
 _ _ | Myr ar ort (0! 3617 i444 
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Theſe neareſt of Kin, takeplace all in all the neareſt degree, Male 
or. Female, 'come / in equally,and there-wetfio Right 'of R tation 1n 
moveables. The firſt Degree is Chil Male -or Female, 'with whom 
Grand-children'comenorin'by Right of Kep 0nin; place of theirDe- 
fun& Parents: So Children have an intereſt in their Fathers Moveables, 
viz. their Bairns part, wherein their Father cannot prejudge them, and 
their intereſt, asneareſt of Kinz Whereby they ſucceed *o the deads part, 
in ſofar as inteſtat, next unto Children, are Grandechildren, or any De- 
ſcendents of the neareſt degree. Next untotheſe, are Brethren and Siſters, 
wherein, Brethren and Siſters German, or by both Bloods, 'exclude'thefe by 
one:Blood. Next unto Brethren and Siſters, are there 'Deſcendents, in the 
neazelt degree, without Repreſentation. - And Jaſt, are the neareſt'degreeof 


j 
c 


* 
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Agnats, Male and Female joyntly, without Repreſentation : If there be no 
'* Deſcendents, or «Agrats, 1h the caſe of Baſtards, who can hive none, or 
"others, who happen de fa&o, to have no Children, or Agrets., their goods 
0 become caduciary, and are Canfiscat to the King, as laſt Heir or by reaſon 
| of Baſtardry, of which before, Title Conffscation. 


In the Succeſſion of Moveables, the ſame Goods, or Debts, ate not inall 
caſes accompted Moveable, fince the A& of Parliament 11641. cap. 34. 
Whereby Bands, bearing Annualrent, which before in all reſpeQs, were 
Heritable, by the Deſtination of the Annualrent, (-Which, being perfeRed 
by Infeftment, is an Immoveable, and Heritable Right ) are declared tofall 
. under Executrie, and ſo to be Moveable. And' yet by.the faid Statute; the 

Reli&, and Fisk, are Exchided, The Reaſon: expreſt in the Statute," is, 
becauſe the Obliegment upon the Debitor, to pay Annualrenr, is, for the 
Profit of the Creditor 3 and not a Deſtination ot Infeftment of Annualrent, 
in Favours of the Heir, to exclude the Bairns: And therefore ſach Clauſes 
- make not ſuch Sums Heritable, as 'to the Bairns, and neareſt of Kin: un- 
leſle they bearani Obliegment to Infeft the Creditors in Land, or Annual- 
rent In which caſe, they are properly  Heritable, and belong only to 
the Heir ; but if not, the ſame belongs to the Bairns, and. neareſt of Kin, 
Excladendo Fiecum © RelifSam : Whereby there atiſcs a Different Diviſion 
of Moveable Sums, falling under Executrie -- One of ſuch as were Moveable 
before the ſaid AF, which, if there be a Wife - and Children, are divided 
in three - Whereof the Bairns , - is a third part, and\ the Deads part & 
third. Another in. the Teſtament, of Bards bearing Arthualrent, which 
If their be Bairns, is Deviſible in two . whereof the one half is the 
 Bairns part, and the other half the part, and the Relict hath no part, 
being Excluded. So that in caſe of Eſcheat, fach Sums are not Moveable, 
nor tall not under Eſcheart, Wn . 


Yet, if ſuch Debts become Simply Moveable, by a Requiſition or Charge, 
or by the Death of the-Debitor, or Creditor, before the Term of Payment 
of Annualrent: Or, otherways they remain in the Ancient Condition. And 
the Statute doth not Exclude the Fisgk and Relict. But wherea Charge 
could not be given through the Debitor, . or Creditors Death, and there 
was no Requilition provided, and .Decreet for Payment,was not found to 
make the ſamine Meveable,'as it would:have-been, if the Band had been He- 
ritable, by a Clauſe of Infeftment, And that becauſe, by a Poſterior Band 
of Corroboration, for the ſame Sum, Executors were Excluded , which no 
Charge nor Requiſition doth alter 3 . but itis ſtill preſumed, -- that the De+« 
bitor would re-imploy the Sum, inthe ſame way; to. bis Heirs , Excluding 
ating And therefore, a Proceſs and Decreet . for payment, was.not 

nd to make it Moveable, though theſe would make it Moveable; as well 
as a Requiſition or Charge, if it had. been Heritable, by a Clauſe of Infett- 
ment, El 12. 1676, Cryitie contra Cryitze. 


It is alſo conſequent from the ſaid Statute, 1. That ſuch Bands, bearing 
Clauſes of Annualrent, - may be Exhauſted by the Debts, due by the De- 
fun& , bearing Clauſe of Annualrent, 2. It is Conſequent, that the. Exe- 
cutor, will get no Relief againſt the Heir, of. Debts, bearing Clauſe of An- 
nualrent, . without Clauſe of Infeftment z in ſo far, as there are ſuch 
Debts in the Executry , but the ' Heir will have relief thereof; againſt the 
- Aa 3 "2 _ Executor. 
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" 'Executor,  .3. It followeth, that' Debts, - bearing Clauſe of Annualrent, 
and no Claule of Infeftment, will not Exhauſt the Relids part ;_ Becauſe, as ' 

"ſhe is Excluded from any Share ' of fuch Debts, due to her Huſband; $9 
ſhe mult be free of any fuch Debts due by him, as was found, . December 23, 
1668, Margaret Mckenzie contra Robertſons. 


25. Succeſſion, in_Immoyeable, and Heritables Rights, proceed wholly 

. ina different manner; . Fof $uccelſhion, in Moveables, is more near to the 

- Courſe of Natural 'Succeſſion;, and tothe Civil Law of the Romans, eſpeci- 

ally 'their Ancient and Midle Law; bfit the Scceflion. in Heritable Rights, ag- 

... greeth more tothe Recent Feudal Cuſtoms, of moſt Nations, whereby Pri- 

,,:0gcxitwre is eſtabliſhed, for the Honour and Preſervation of Noble Families, 
' aud in them,for the goodand fafetie of their. Kings and Countryes. 


26. Succeſſion, in Immoyeables and Heritables, do mainly differ, Firſt, 
that in Moveablcs, the expreſſc will of the Defun&,. by his [Teſtament and 
Legacies, and Donations, 1 Contemplation of Death, have: the firſt place, 
. but in Heritable Rights, they have.no place at'all; Yea, no Ferional Con. 
-tra&t, or Qblicgment of the: Fiar, can have any cttect in prejudice of his Heir, 
0 rake from him any part ofthe Hericage, .dire&ly or indizeQly, by Legal 
,\Purſuits thereupon, it the foreſaid Perſonal Right, or Contratt'was done 1 
' fo 'egretudinis upon the Fiars Death-bed : | And though the ſame Diſpoh- 
» ton, 'or Contra, were: made 1h the: Fiars Health, or. Ziege pouſte, it doth 
{410t alter-the;Succefſion, | unleſs: it be:in the inveſtitwre, though, as being of jc 
. ſelf, or baving in it vartwabie, a Perſonal Obligation, it may by Proceſs cor 
-;P£1] the Fiar or his Heir, to. denude themſclves, and :to obtain new Inf 
nents, conform thereto; as. if by Contra, any partie may be provided; iv. .. 

be the ContraRers Heir, in whole, or inpart; his proviſion doth 'not make * 

that partie Heir, in any Right, whereupon Infeftment hath followed, which 
_ only'properly are -Heritable Rights:' ' Neither can that partie be ſerved Heir 
of proviſtong to'the Concrafter thereupon, . yet theiContraQer-may be com- 
pelled; 'ta.take his Right —_— to himſelf: And theſe Heirs of Pro. 
-vi801; -whuch-ifhe have not done, his'other Heirs may be compelled to en- 
ter, arid: ro denude. 'them{ves, in'ifavours of that partie provided to be 
'Hcir, confarm:to the ContraQ 3 but: Diſpolitions, Obligations, ot Contrags 
of; any. Heritable Right, .on Death+bed, arc all, and reduceable, in fo tas 
as-wiay. prejudge the Heir: :- nf 23\e46 3 Int Y 
oft 85414128} 51 + INV 


- 27. 'The priviledge of Heirs, not bring prejotiees, by their Prediceſſors 
Deeds, - done'- on Death-bed, is, as molt of our Eaws,'by Atictent Cuſtom, 
tinie outof inind, and not by Statute, 'or written Law, for, thoughthe Books, 
called - Regiamw'' Majeſiatenv, - treat rthereok;' yet theſ& are no part'of our Law, 
but have beet-compyled by ſome Stranger, who ' hath not fully knowri 
our Law, but by miſtake , hath refolved moſt Cafes, by the.Cuſtoms of 
other Nations, eſpecially of E»g/azd. The reaſon of this Cuſtom, may be 
eonjecured ; not only from the Nature of Feudal Rights not diſpotable by 

*Sſtament,' but only by inveiiztare, 'but- alſo for* publick utility , becauſe 
Perions on Death-bed -areweak, the mifid being'rafily affeded with the 
trolble of the bodie, and f6'is cafiero be wrowght' upon by 4risinuafions, 
or- importutiitics, todo deeds contrary their Interefr, and fornier Reſolutions] 
Eſpecially by 'the Popiſþ Clergie, who, having, for their own corrupt ends, 
Forged Purgatory, and Prayers for the Dead, their yowe ' of Indulgenee, 


bi 
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and Prayers for the Dead, their power of Indulgence and Pardon of Sins; 
did thereby deceivethe Chriſtian World, and obtained upon Death-bed fo 
large Donations to their Clergie, to the prejudice of the Donators lawtull 
Hcirs which therefore Our Ancient Cuſtom hath wilcly provided againſt. 


28, The main Difficultyis, in what caſesthe Law accounteth Parties to 
be on Death-Bed, or when theyarein Health, and Liege pouſtie, for 
theſe are the two oppoſite Terms of Law, Liege poxſtie or Death. bed; for 
clearing whereof, theſe Points muſt be conſidered. Firſt whether it be ne- 
ceflarto Provethat the Detunct beforethe Dced in queſtion, had contracted . 
diſcaſe, or become ſick, and whether it be neceſsar to condeſcend and in- 
ſiru& the ſpeciall kind of Sickneſs,or that it was Morbus Sorricus, or a diſeaſe 
affecting the whole Bodie and- Brain, or it the keeping the Houſe, and the 
Parties Dying before he went abroad, be ſufficicnt tomnfer Preſumptive, that 
he bad Contracted the diſcale whereof he Dyed, ſo ſoon as he keeped the 
houſe. 2. Whether a contrair Probation of the Parties being in health, be 
ſufficient, in that he was of a ſound Judgement, and Memorie, and kept the 
Ordinar time of putting off, and on hiscloaths, and ofeating and drinking, 
as when he was 1n health, or Writting Securityes, that require clearneſs 
and diſtinctneſs of Mind, be ſufficient, or if doing his ordinar Afﬀeairs, make 
ing Bargains, and Accoumpts, Tryſting for others, or himſelf; playing at 
Ca-ds, or other Games within Doors, giving Evidence of | being Merrie, be 
ſufficient toinſtrutt Health,and Liedge Pouſtie, 3. If Sickneſs contracted,be pre- 
ſumed or proven, whether there be neceflity to prove the Continuance of 
the Sicknels till Death, or that the Defuuct died of that Sickneſs, or .if the 
Sickneſs once contracted be preſumed to continue, unleſs Convaleſcence, and 
Recoverie of Health be proven, 4. Whether Liedge pouſtie, by Convale- 
cence, be ſufficiently proven by the Detuncts going to Kirk and Marcat 
freely, without help: And whether it be ſufficient to go to the Marcat place, 
or to the Kirk, though there be no Convention, nor Congregation therez 
or whether it be requiſite, that going to Kirk and Marcat, be when the 
Congregation is conveened, or in Mercat time, 5, Whether 1n that caſe 
Supportation _ proven, It is morepreguant aud preferable tothe Pro- 
bation of walking treely, and be what Ads Supportation 1s inferred; whe- 
ther by helping the Defunct by his Oxter, by his Elbow, or by his Hand, 
be ſufficient, or if helping um up Stairs, or down $14irs, to and from his 
Horſe, or upon a Ragged way, or whether being helped by a Szaffe, will inferr 
Supporration. 6. Whether going freely to Kirk and Marcat unſupported, 
may betaken off by any. probation, that notwithſtanding thereof the Sickneſs 
did continue, whereof the Defunct dyed. 7. Whether Convaleſcence and 
Liege pouitie, may beproven by any other Ads, then going unſupported 
to Kirk and Mercat, or-if equivalent Acts may be ſufficient, and if going 
abroad about the Houſe unſupported be ſufficient, 


Death-bed is of ſo great Importance with us, as reaching the Eſtate, 
and Heritage oi Parties, that the Lords have been very careful tor clearing 
and fixing the ſame, that it may not be under uncertain conjecture or pro- 
bation, and whereas by an ordinar Act of Litiſconteſtation, the Purſuer 
might prove his reaſon of Death-bed, by any two Habile Witnelſles, or the 
Detender might 1n the ſame manner prove,the going Abroad to Kirk and 
Merecat, or Acts equivalent in Defence, or the Perſuer might prove Suppor- 
tation, by way of replv,and all by any two Habile witnefles: The Lords have 
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, takena farr more ſecure ſway, to allow probation to be Adduced for either 
Party, concerning the condition of the Defunct, as to Sickneſs or Health, and 
concerning his going abroad thereafter, and the manner thereof, whereby 
neither Partie hath the choiſe of the Witneſſes, to bein a Capacity to influence 
them, but either Partie adducing Witneſſes, there is ſcarce any one un- 
examined, who knew any thing of the Matter, and fo the Truth comes to 
clear artd evident Light, and which probation ſtands in place of Litiſconteſta- 
tion; for albeit it bear to be Before Anſwer to the Relevancie, and that after 
the probation is cloſed, they are permitted to reſume the Debate, as to the 
Retevancie,as to ſuch Points as they defire chiefly to be noticed, and wherein 
they do believe, that ſufficient Probation 1s adduced; which probation is 
clofked,and may not particularly be debated upon, how fatr any point is pro- 
ven, which is only proper to the Lords, to conſider with cloſls Dos yet, 
no ne\ Lttifconteſtation can be-made, or any new FaR admitted to be 
proven, after the Probation, before Anſwer is concluded and adviſcd, or 
renounced, unleſs the Lords, ex officio & proprio mots, for cleariig of 
any part of the probation that remams Dubious, require further, as they 
may do at the adviſmg of any caufe, even upon Litifconteſtation; as was 
found upon Decey. 5, and 6. 1672. Clellands contra Clelland, of Falkin. 


To come thento the Points propoſed to be cleared, forthe firſt Point, whes 
ther keeping the Houſe prefumeth Sickneſs contracted, or if Sickneſs 
maſt be proven, and what kind of Sickneſs. Albeit, the ordinar Stile of the 
reaſon of ReduRion bear, thatbeforethe Deed in queſtion, the DefunR 
contracted the Mortall Diſcafe, whereof he Died ; yet it is not neceſſar to 
alkedpe or inſtru, that itt was Morbus fonticus, January 7, 1624. 
Schirw contra Gray, Neither that the DetunCt was Bed-faſt when the Deed was 
dem, Feb. 1. 1622. Robertſon contta Fleming. And albeit, the Pre- 
ſumption ofthe contratting of Sickneſs, from his keeping ofthe Houle, benot 
alwayes fafficient alone, yet it is of great Importance, anda ſmall probation 
of Sickneſs with it, will ſuffice; otherways, it wereeafie to keep all acceſs from 
the Defunct of tndifferentPerfons, that mightprove his Condition, and none be 
admitted,but Contrivers, and Concurrers im the Deed: And therefore a Deed 
done be a Man mctofed for the Plagre, was found- reduceable as done on 
Dexth-bed, as being done after the Defun& was imcloſed on ſuſpition 
of thie Plagye; and Dying beforehe came out, without neceſſity to prove he 
was 9ick, 'or Trifected when,theDeed was done,ſeing there was no further ac- 
ceſs Yor fuſter Probation, Febrazry 23. 1665. Fack contraPollock and Ruther- 
food, This Preſumprtion doth withſtand a far ſtranger oppoſite probation 
of Heath, when the Defumnct went not abroad as was found in the 
{nll ettfe, Robertſon contra Fleenting. That it was not Relevant to eleid Death- 
bed:thitthe Defanct was in Strength and Ability, to have come to Kk and 
Marcat, nor that the Defunctput on his Cloaths daily, and that any Dilſcaſc 
he had was but Lent, and not Izpedimentum rebus agendis; as was found in 
the ſhiel caſe, Schaw contra Gray. Neither that the Defunct hved a year and a 
balfafter the Deed in queſtion,and was only hindered to come abroad by a 
Palſte, which troubled his walking, and made him not come abroad; al- 
beit he did all his Aﬀairs within Doors, as formerly, July x. 1637. Cranſon 
RidHell contra Richardſon. And albeit, there be remembered a cafc of a Diſpo- 
ſition made be David Graham Merchant in Edinburgh tor a Pijous ule 
to the Kicrks that his having on his Cloathg the Contriving and Writing 
':he whole Diſpoſition himſelf, was fufkcient to cleid Death-bed and to in- 
{tut Healthz yet the Circumſtances of that caſe arc not fully known, not 
| being 
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being obſerved by any of the Lords,and the Decifion hath ever been decryed 
fince. But in the caſe of the creditors of the Lord Balmerizo,again(t the Lady 
Conper, for reducing of the Diſpoſition of his Eſtate to her,which wasDecyded 
June 25. 1671. It was not found Relevant to inſtrutt Liege ponitie, 
that after the Diſpoſition,my Lord made Bargains and Counts, ſeemed tobe 
Merry and Laughed, keepcd on his Cloaths, keptthe Table, came from his 
Chamber to the Hall Whiſſed to himſelf, and Danced, Albeit, no particular 
Diſeaſe, but only Sickneſs was proven. And inthe foreſaid caſe,Clefand contra 
Clelland , Health was not found proven, albeit, ſoundneſs of Judgement and 
Memory was proven: And that the Detunct did not only all his own 
affairs, but Tryſted for others, and thathe lived two years and a half, after 
the Diſpoſition, and was in hke condition, as he had been ſeven year before; 
ſo that it ſeems, that if the contrating of Sickneſs be proven, no contrary pro- 
barion of any Ads within doors, will be ſufficient to eleid the Reaſon of 
Death-bedz By all with deciſions, the ſecond Point propoſed is ſufficiently 
cleared. 


As to the third Point propoſed, whether 5 ickneſsbeing proyeh once Con- 
trated, the Countinance thereof till Death mult be proven. It is commonly 
held that ifitbe proven Sickneſs was contracted, and that Death followy 
ed,probatis extremis preſunmmtur media; AndSicknels once being proven is pre- 
ſumed to continue,otherways it were ſcarce poſſible by a poſitivePtobationto 
inſtru& the Continuance of the Sickneſs till Death, and thisis only Preſumptio 
juris: Laying the Burden of probation upon the Party that alledges Conva- 
leſcence. 


The fourth Point for proving Lzege pouſtie, either that there was no Diſ- 
caſe, or by Convaleſcence, if there had been a Deſeatc; by going freely to 
Kirk and Mercat unſupported, is the ordinar and unqueſtion- 
able defence againſt Death-bed, upon which Law and Cultom hath 
pitched, as the molt publick,and ſure evidence of Health andConvaleſcence: 
Sothat albeit, the going to Kzirk, and Mercat, were but of delign to Validat 
theDeed, yet if the attempt,be pertectly made out,it would beſufficientz and 
much more will be allowed,when the going abroad is Principally to hear 
Sermon or for Devotion, or about affairs to the Mercat: In which caſe, taking 
the Party by the Hand, or helping himata ragged Ground,would not inferr 
Supportation, there being no deſ1ignof Cautiouſnels in the Partie, but uſeing 
his ordinar way; as if a Gentlewoman accuſtomed to by led be the hand, 
ſhould go ſoled to the Kirk or Mercat: By reiterated Ads it might be ſuffici- 
ent for 1nferring Health or Convaleſcence, but if it did appear to be upon 
deſign, ſhe behoved to forbear the prerogatives of herQuality, and go free- 
ly alonewithout being led,or if an old man, infirm by age,or any defect in his 
Legs or Feet, notariling from inward Sickneſs, ſhould be helped in difficult 
places, in reiterated Acts in going to Kirkand Mercat: without deſign. And as 
tothat qualification,whether it be ſufficient to gotheKirkor Mercat Place, 
orart the Congregation orGathering at the Mercat, Thavenot obſerved it pers 
ticularly debated or decided, but thatParties whenthey went tothe Kirk,ordi- 
narls went to thePrayers,and certainly it is the moſt ſecure way,that the geing 
be to the Congregation, orViecting at the Mercat, otherwayes pick't out wit- 
neſtcs, may be Choſen to wait upon the Party to the Kirk or Mercat-place, 
which in many caſes will be very private, and will not expoſe the Party to 
publics View. 
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The fifth point concerning Supportation, is the ordinary reply againſt 29- 
inz abroad, and as hath been ſaid, it is cver to be conlidercd, whether the Act 
appear to be of deſign or not, and that it the Ads be retterat, and of courſe 
nothing that was ordinar for the Defun@ in taking of help, when he was 
inunqueſtionable Health,will import Supporrationz and taerctore 11 the caſe, 
Pargilleis contra Pargilicis, decided Febr. 26. 1669. It having been proven 
that the Detun& was a very old Man,and that atter theDilpoſttion quarclled, 

' he had ſeverall times come tv Calder, and done Affaires there: And that. he 
went up from the Merca -place, in the Mercat time, to the place of Calder, 
b-ing a Steep way,borrowed Money from the Lord Torphichen,told and receiy- 
ed the ſame, which was found ſuthc1ents Albeit, he was helped up Stairs, and 
down St.irs: and was helped to his Ho7je, aid trom his Horſe, and his Vian led 
his Bridle, and thathe had a Staffe 1n his hand, 


But when the going to Kirk and eMercat, 1s upon deſign, the leaſt defet 
in the cxact Performance will render it Inefectuall, and fo in the caſe of 
the Diſpofitionmade by che Lord Couper, it having been evident that it was, 
of dcſign to Validat the Diſpoſition, that the next day after the Diſpotirion, 
my Lord went to the XMercat atConper,the laying hisHand upon Thomas ( )gil- 
bies and, who walked by him, and that only at ſomeimes, and in Ragged 

*places where he was accuſtomed to take any walking by him, by the Hand 
fore: Yet ſecing be put nature to the outmoſt reach, tom2nife(t Health by 
that Act,and could not fully perform it, it wasnot found Sufficient; but he 
was found to be Supported, and in the caſe, Clellands contra Clelland of Fakir, 
the Defunct finding that his Diſpoſition was quarrelld and ſtopped at the 
Exchequer : As being donein Leo; Immediatly after he cauſed make a Chair, 
With a Fixed Foot/7oo! to bear his Feet, in which he was carried with Men 
till he came wichin two pair or thereby to the Kzrk, and thence he walked 
to the Kirk, but there was no Congregation: And returned back to the 
Chair, and fo was carried Home, and the Witneſſes that were about him, 
being examined, whether he Walked freely,or with help, many deponed that 
ſeyerall Perſons having walked cloſe about him, they could not Diſtindtly 
know; and ſeverall Witneiles having Deponed,that he Walked Freely wich- 
out Help, and two having Deponed that he was Helped by themſelves, his 
ſo going Abroad was not found Sufficient, neither was his being carried in 
the Chair found equivalent, as if he had Ridden upon his Horſe; becauſe 
a Sick-man might have required help even upon Horſe-back,, and would 
not have been able to have Ridden Freely without Help, and yet might 
have been Able to fit in a Chair: In this caſe alſo it was found that Sup- 
' portation was more poſitively Proven; Albeit, be fewer Witneſſes : The 
Witneſlcs themſelves being Supporters. | 


As to the ſixth point propoſed, whether going to Kirk and Mercat un- 
ſupported, inferreth Health, or Convaleſcence, preſumptione juris ,& de jure, 
So that a contrary Probation, that even then he was Sick, and fo continued 
nll 1Dcath,hath not yet been delſtinaly decided : Albeitzin Pargilicis caſe, it 

' was not regarded, that the Witnefles deponed, that Pargilieisr, when he 
came to the Mercat, appeared Sick, and continued Sick thereafter; Neither 
can any Conjeural Probation, in ſuch cate be Reſpefted 3 Becauſe Squa- 
lor 974i, d th ordainarily remain, afterConvaleſcence,which,if it were ;uſt- 
ained, would render that Defence uncertain, and conjectural ; So that there 
ca: be no queſtion, unlefle the Probation ofthe being then Sick, were poſs- 

true 
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tive,and pregnant, as if a Perſon in a hot Fever , wherein there 1s ordinarily 
ſtrength enough, ſhould comeabroad to a Mercat, the Foam, and Furie of 
the Fever continuing in his Face, or if the Partie did Groan, and Bemoun 
himſelf, as Sick Perions uſe to do. 


For the laſt point offered to conſideration, whether Contaleſcence, can be 
proven otherways, then by going un-ſupported to Kirk and Mercat, Ihave 
leen no decifion , whereby Death-bed hath beenelzded, upon ſich equiva- 
lent Acts; But on the contrare, it was found, in the Caſe of the Lord Sal- 
ton, that his coming to a Green, near his Houſe un-fupported, and ſtand- 
ing there, till he ſaw men play at Foot-ball, was not ſufficient: And in 
Cogpers caſe , his coming frequently with Strangers totheir Horſe, and ſome- 
times goingup and down Stairs un-ſupported, and oftimes going out, and 
walking in his Garden, and once to a Houſe, a quarter of a myle off, 
and all un-ſupported, were not found equivalent, to going un- 
ſupported to Kirk and Mercat. And in Cle//ands Caſe, his going ſeveral 
times to his Barn, and to ſome Trees, a pair from his Gateun-ſupported, were 
not found equivalent to going to Kirk and Mercat. Yetit cannot be doubt- 
ed , but theremay be A&s equivalent: As if any Perſon ſhould go a far 
Journey, but the equivalence muſt not ſtand in this, that the Detona did 
Ads, requiring as much ſtrengh, as going to Kirk and Mercat. In reſpe&t of 
this Difference, that going to Kirk and Mercat, expoſes the Partie to pu- 
blick view: Whereas other private Atts about his Houſe, may be proven 
by a few Perſons, prompted tor that purpoſe : Which probation cannot be 
ballanced with any other 3 for clearing, that there was ſupport, or help, as 
in the Caſe ofgoing to Kirk or Mercat, or going a long Journey, where 
they may be had many un-prepolletied Wrneſles. 


Death-bed was not found elided, by ryding on Horſe-back, a Journey, of 
abo:'r tixteen my les, Seing the party had a man,who rode behind him, and 
tor ſome part of the way, was tyed tothe man, which was found to be Sup- 
portation, Nor was it reſpected, that long before his Sicknetle, he had in 
his Teſtament left the ſame things in Legacie: And therefore was not prevail- 
led upon, with Importuniry; Seing his purpoſe might have altered, after 
that Teſtament, December 11, 1677. William Lockhart contra Crommel Lock- 
hart of Lie. 
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29.As tothe extent ofDeath-bed,it doth not only a»»#7Diſpofitions of Lands; 
but Aflignations to Heritable Bands, Feb. 24. 11624, Dozaldſon contra 
Donaldſon, Or to a Band, Moveable, it elf, becoming; Heritable, by a 
Poſterior obliegment; to imploy it for Annualrent,Spots, Juramentum calumnid, 
Margaret Arthur contra James Watſon. Yea, it will aunullany Band , though 
Moveable, in ſo far, as thereupon the Heritage may be Appryzed, or Ad 
judged, Jan. 7. 1624. Schaw contra Gray. . But an Heritable Sum being 
payed to the Defun@, on Death-bed, his diſcharge thereof was not Reduc- 
ed, ex capite ledi, though the money was inſtantly given away, after it 
was received, which was found zalid, as a 'Legacie, out-of the Deads part, 
March 15. 1634. Margaret Brogn contra Thomſon; but ſuch Deeds on Death- 
bed, will not prejudge the Relic, or Bairns part , but is ### as to them, as 
well as to the Heir; As hath been now ſhown- DL ON 
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Death-bed was extended aganiſt Bands, though grantcd by a Father to a 
Son, having no other Provilian, which were not iuttaincd, though ufiored 
to be reſtrited to a competent Portion, due Naturally by Parents, to Ciu]- 
dren, July 1. 1637. Cranſton Riddel contra Richardſov, Yoa, Death- 
bed was found relevant, to Reduce a Di(poſition,in Fivours of the Dilponcrs 
only Daughter, in prejudice of the Brother, and Heir Male : Thuwugh the 
Diſpoſition contained a power, to alter the Tailzie, or diſponc at avy time 
in his Life, but bore not etiam in articulo mortis, Feb. 25, 1663, Adum 

burn of Humbie contra Hellen Hepburn. But where the Di'potition v. as 
nelther to an Heir Male, nor of Line; That clauſc was ſufficient, to Cipacnat 
the Diſponer, on theſe Terms, to buxden, though it mentioned not D -ath- 
bed, or in articylo mortis, June 22. 1670. Douglas of Lum'sdean contra 
Doxglas. And Death-bed was not ſuſtained, to Reduce a Dilpottion , by a 
Father to his Son ; Seing the Father reſerved ſuch a Sum, to be at hiis 
diſpoſal, in his Diſpoſition to his appearand Keir, though i: mentioned nor, 
at any time in his Life, Jayme 28. 1662. George Scaton of Burrs Cuntra 
Chart. Seaton. And now, fince the Lords have frequently decericd Aim: nt 
to Bairns, againſt the Fathers Heirs, having competent Eſtates, nt ;s ijke 
the Lords will allow, all proviſions on Death-beg, in fo far 2s they nay be 
competentAliments. 


Holograph writs without Witneſſes, prove not their own datcs to have 
been Prior to the Subſcribers Death-bed, and therefore, they are prehumd 10 
be on Death-bed, withoutwhich, that priviledge would be evacuat 5 it Le- 

ing as cafie toinduce a Sick Perſon to Antidate a writ, as to Prejudge tas 
Heir: Butif it be proven by Witneſſes, that the writ was ſeen, and dc1i- 
vered , before the granter contracted the Sickneſs, whereoj hc died Or if 
it was Subſcribed before his Sickneſs, though not delivered ; it it was in fta- 
yours of hjs Children,or had a Clauſe diſperifing with delivery, or vid re- 
ſerye his Liferent : The preſumption to have been dorie on Death-bed, wi :i] 
be thereby elided. But a Diſpolition to Neices, having been proven, to be 
Subſcribed , before the Subſcribers Sickneſs ; but blank in the Nan:e, was re- 
duced, as upon Death-bed, becauſe the name was not filled tip - All cit the 
Writter did depone,that it was delivered to him to fil it up,w1th the Neices 
name, fcing he filled ir. not up, till the granters Sickneſſe, July 22: 1678, 
Bzrmes contra Polmais and Browns. But Death-bed, was not tound to hinder 
the recalling of a Dilpoſition, made by a Grand-tather to his Oye, and de- 
livered to athird Party in Leige pox37ie; if it ſhould appear, that che delivery 
Was not Sit yo the” behave of the Oye, whereby it became Irrevocable ; 
bur Copgitionally, that the Diſponer might recal it; for evidence whereo), 

it was proven, by that thixd Parties Oath, That the Deftun&t, on Death-bed, 
Falled forit, {and he deliyered it; and that the Defun&, on Death-bed, de- 
Fyered two Blanks , for dividing the Right, in the firſt piſpoſition, which 
he detivered; with his fatd firſt Diſpoſition, to a Nottar : And ordered 
the filling upof the one half 0 the Heir, the other half to a ſecond Son, but 

for further clearing the Partie,to whom the firſt Difpefition was firlt aelve- 
ted, was appointed to be examined, what the pefun& expreſt, when he de- 

Wyre the firſt Diſpoſitiort to him , Decem, 9g. 1676. Jane Ker conira 

Niman Ker. But thereafter, the third Partic not being found to be examine, 

The Lords found, that there being nothing proven , expreſt at the delivery, 

The recalling, and the re-delivery did import, that the dehivery was not 


imple, to the behove of the Oye, making it [rrevocablez But thar 1t was 
Conditi- 


— 
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Conditional, to be delivered to the Oye, if the Diſponer did not recall it, and 
that his recalling ot it for a ſpecial effe&, rodivide the ſame betwixt his Heir 
and the ſecond Son» was efteRual, both againſt his Oye, to whom he tirſt 
piſponed ; and as effeftual againſt his Heir , as tothe one halt, albeit the 
Revocation was onDeath-bed: Seing thereby, the Heir had no prejudice, 
but benefit, being tormerly Excluded,'by the Dispoſition to the Oye, deliver- 
ed in Liege Powſtie, January 25. 1677. inter eosdem. 


30. But onlyFreedeeds onDeath-bed,are thusReduceable,for if there were 
an equiwmlent Cauſe Onerous, which was truly Imploy'd upon the DefunR, 
or might atfect the Heir, it is not tothe Heirs Prejudice, and fo not Re- 
; Ss RI the Reaſon of Death-bed was clcided,becauſe the Band quarel= 
ed, was offered to be proven for Furniſhing, truly Delivered to the DefunR, 
July 13. 1632. Pollock contra Fairholme. 


The like ofa Diſcharge, granted by a Baſtard, after he was Infe&cd of 
the Plague , againſt the Donatar of the Baſtardry , November 23. 1609, 
Marr contra Auchinleck, In all theſe Witneſſes are Suſtained to prove the 
Cauſe Onerous in the write. And likewiſe a Band granted on peath-bed, 
being proven for a Cauſe Onerous in part, iz. Droggs, and Service to 
the Defun& on his Death-bed, was ſuſtained pro tarto, and Redured for 
the reſt, January 7. 1624. Schaw contra Gray. But a Liferent g.ant- 
edto a Wite on Death-bed, and a Liferent-Tack of Teinds, of the Lands 
Liferented,were not reduced, Hope Teinds Lady Dunlap contra Laird Dunlap, 
The reaſon whereof is obſerved to have been, becauſe the Husband betore 
Sickneſs, was boundto Infeft his Wifein Lands, or Anualrent equivalens 
Nicol. de hereditarijs actionibus inter eojdem, 


31. AsDeeds on Death-bed, prejudge not the Heir : So deeds in Teſta- 
ments, though done in Leige Poxtie, have no morcEfteR,thenon Death-bed 
And it is not habilss modus, by Teſtament to dilpone any Heritable Right, 
December 14. 1664. Colin contra Colvin : Death-bed is not competent 
by Exception, but by Reduction, Jamnary 11. 1566, Grizel{ Seatown 
contra Dundas ; But in Declaratorie or Petitory Actions, as Recognition, 
it 1s receivable by Exception , Fuly 20. 1669. Barcley contra Barcley ; 
Or in a Reduction it is competent by Exception or Reply , February 3. 
1672, Barbara Hoom contra Bryſon. 

A third difference is, that Succeſſors in Moveables, or Executors are not 
lyable Paſlave, for the defuncts Debts, in Solidum, but Hers are ; Though 
they farr exceed the Value of the Inheritance, without the benefit of an 
Inventar. And though Craigs Opinion is, that Heirs may Renounce, even 
after their Entry, it the Heritage appear overburdened. The courſe of De- 
ciſion fince his time hath cleared the Contrary. 

32. Becauſe Heirs entring cannot Renounce, there is Arms deliberandt, 
allowed to them by Law, in which they may abſtain from entering, and 
Immixing themſelves with the Heritage, and then they are not convecnable 
for the Pefunds debt, upon Charges to enter Heir or otherwiſe, but if they 
enter, or meddle ſooner, they arelyable: This Arnus deliberandz, 1s or- 
dinarily accounted, a year from the Defun&s Death, which was ſo account- 
ed though during a great part thereof, the Heir remained unborn; 
February 7. 1610. Knows contra Memzes, But the Contrary was found 
thereafter, rhat the year was accounted from the Birth of the Poſphumus Heir 


Cc 2 that 


100 Title twenty ſix. 


that the benefit of Deliberation, might be profitable tohis Tutor in his Nan« 
Spots, Heirs, Livingfiown contra Fullertown ; If the Lay of Cumpcarance | & 
after the Charge to enter Heir, and after the year, it will Le Sukftained, 
Jane 27, 1667. Dewar contra Paterſon: In which caſc it was found, that eve; 
Actions Real, as Reduftions, Declarawvors, @c. which require 1g 
Charge to enter Heir, are not Competent within the year of Deliberatio:; 
becaule in theſe the Heir cannot Defend, without the Hazard of behaviis 
as Helr. 6 oy 

33. Succeſſion in Heritable Rights in Scotland , are either by the will of 
the Fiar, or by Law, Proziſfone Hominis or Legis, Heirs by the Coutt.; if 
Law, are called Heirs of Line, as befalling by the Line of Succetiion an- 
pointed, and known in Law, all other Heirs do Croſs or Cut that Linc: au 
therefore are called Heirs of Tailzie, from the French word T.z/er, to 
Cut;whence Craig conceiveth this Tailzied Succeſſion , hath been iirit de. 
nominat amongſt the French and Normands,and thence betny bo: gt 1.0 
England, by the Normand Conqueſt, both in Cuſtom a1:d Nome, bach Len 
Derived to Us; Yet itis liker to have come to us Immediatly fron Fruxce, 
with which we keeped greater Intercourſe, then with E2/4z:4 of Old ; And 
our Tailzies, at leaſt to Heirs Male, are Ancienter than the Exx/iſh, which 
begun but from the Famous Law, called the Second Statute of Yr eitairſicr, 
in the Reign of Edward the Firſt, of that Name of the Norward Line, 


Heirs of Tailzie arealſo called Heirs of Proviſion, which terms are Equi- 
parat, both comprehending all Heirs, which are not according to the Line or 
Courſe of Law; and among others, Heirs Male,and Heirs of Marriage: Yet our 
Stiledoth ordinarily diſtinguiſh tkemſo, that wherethere is no alteration from 
the Lineall Heirs Male, and where thereare ſeverall Subſtitutions of certain 
Perſons, or Lines, failling others by the tenor ofthe Infeftment, they are 
Specially called Heirs of Tailziez but when there 1s an Alteration oftheLineal 
Succeſſion, yet not Simply to Heirs Male, nor to divers Members of Tailzie 
they retain the common Name of Heirs, of Proviſion, as is moſt ordinar by 
Contracts of Marriage, providing Lands to the Heirs of the Marriage, where- 
by the Heirs Lawfully Procreat betwixt the Married Perſons whether Male 
or Female do ſucceed; So that Daughters of that Marriage will exclud- 
Sons of another Marriage, or Heirs of the Bodie of the Members of the 
Tailzie, whereby there Collateralls, or Aſcendants are excluded: And in 
properTailzies,thereare alwaysdiversLines andPerſons, Male andFemale,fubſti- 
tute asMembers of theTailzie,as when Infeftment bearethLands to be granted 
to the Fiar, andto the Heirsof his Body,orto the Heirs Male of hisBody,or 
to his Heirs of fuch a Marriage, which Failling to ſuch an ather Perſon 
Named, and to the Heirs of his Body, or tothe Heirs Male of his Body, &*c, 
And ſo to a Third or Fourth, which all Failling to the firſt Fiar, and his 
Heirs whatſomever 3 or to return tothe Superitor,or to any other Perſon, 
and to their Heirs whatſomever: And where ſuch Perſons and Lincs are not 
Subſtitute,it is notproperly called aTailzic, but if it be ſimply toHeirs Azale, 
it is ſo ſpecially Denominate 3 all other Heirs which arc not Hcirs of 
Line, or Heirs whatſomever, retain the Name of Heirs of Proviſion, the 
Chief whereof;areHeirs of a Marriage, which Failling the Husbands, or Wits 
Heirs whatſomever.in which there 1s but oncBlood or Line , and not drvers 
Perſons, and different Lines Subſtitute im theſe Tailzics, the Perſon No- 
minat may Succeed, and be ſerved Heir of Tailzic, though otherwite Inca- 

pable 
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able of Succeſſion as Baſtards, as hath been ſhown inihc former Titlez Bur 
the Perſons Nominate are never the Immediat and {:1'{t irs in Lands, but 
always the Fiars Heirs of his Body, which Failling, the i cilons Nominate; 
for it the Heritage ſhould be granted for examplc to Ji, and aticr his De- 
ceaſe to William and his Heirs: John would be thercby Naked Literenter, and 
WilliamFiar, who could not be ſerved as Heir to Jobr : But if it were Gran- 
ted to John, and the Heirsof his Body, which failing,to /T'liam; Theſe fail- 
ing, Wi/zam would be ſerved Heir of Tailzic to Jon : But this holds not 
m Bands, or Securityesfor Sums of Money , for Parentsdo {1cquently take 
thier Bands and Infeftments for Security thereof, to themſclves, they being 
onLite,and after their Deceale, to ſuchChildren Nominat,yer the Parcnts are 
Fiars, and the Children are but Heirs Subſtitute. So then, all Succeſhon with 
Us, is either of Heirs of Line, Male, Tailzic or Proviſion, Heirs of Line arc 
alſo called Heirs General,ſo alſo are Heirs Male, and ofConqueſt, and theſe 
may be ſerved Heirs by a generall Service: But other Heirsof Tailzie- or 
Proviſion, by Inveſtiture, cannot beſerved Heirs, but by a Special! Service , 
ſerving them to ſuchParticulars,whereunto they Succeed, by Infeftment or 
Proviſion 3 Heirs of Line are alſo Called Heirs whatlowever, becauſe they 
are abſolute withoutLimitation,and in all caſes where Heirs whatſomever,is not 
ſpecially altered by the Infeftment rights follow the Lineall Succeſſion, as 
among Heirs aMale, the ſame courſe takerh Preference, except that Female 
Heirs are excluded, as that firſt Deſcendents , then Brothers, ec. do Suc- 
ceed, and Among(t Heirs of Viarriages, the Eldeſt Son doth exclude the teſt, 
and fo inthe Members of Tailzies. 


We ſhall not need hereto debate the Lawfulneſs, or Expediency of coti- 
ſtiruring Heirs Maſe, or of Tailzie, or of Proviſion; having now cleared, 
thar the firſt Ground and Rule in Equity, istheWill of the Propriatar, though 
he be Perſonally Oblicged to provide Competently for his own, eſpecially 
thoſe of his Family z And therefore, though ſeverall of our KINGS, intheir 
generall Revocations, have Revocked Tailzics, it can inferr no more, but a 
Scruple in them, and a Preſerving of their Power, againſtthe courſe of Pre- 
(cription : But doth not infringe ſuch Rights being Lawtful 1n themſclves, 
The Expediency of Tailzies, isthe ſame with Primo. geniture , to preſerve 
the memory, and Dignitic of Families: But as Prime-geniture, for that end 
excludeth Females of nearcit Degree, Heirs Male excludeth thein Simply” 
and Heirs of Tailzic, have had their Riſe from Diflatisfaction, with ſome 
of the Fiars Race, or preference of them, otherwayes then by the Propinqui- 
ty of Blood; Some have alſoTailzjed their Lands, ſo as by Infeftments, to 
Introduce a Primo-geniture among Familyes, as the Law hath done amon 
Males; as if the Land were granted to the Fiar, and the Heirs Male of his 
Bodie, which Failling, to the ElIdeſt Heir Female of the Bodie, without di- 
viſion, and their Heirs carrying the Arms, and Name of the Family : The 
intent of theſe Heirs ofProvition,is alfo to preſerve the Unity and memorie 


ofthe Family, 


Tocome now to the Heirs of Line,the Law hath ordred them thus; firſt 
the Eldeſtlawfull Son, and his Deſcendents in order,by Right of Primo. gent- 
tre , excludeth all other Deſcendents, Male or Female, Failling Sons, the 
Daughters, and their Deſceridents do all ſucceed Equally, exceptin Rights 
Indiviſtible,which fall to the Eldeſtz Failling Deſendents, the next Degree is of 
thenext immediatBrotherGerman, andhisDeſcendents,and among Middle Bre- 
thren,the tmmediat ElderBrother ſucceedeth in Conqueſt,whereunto the De- 
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fun&t did not, nor could not ſucceed as Heir , but im all others,the imniedi- 
ate Younger Brother ſucceedeth, and therefore is called the Heir of Line; 
and the other the Heir of Conqueſt: If the Fiar be a Woman, her Brother 
German excludeth Siſters German, and of her Brothers, the immctate | der 
Brother ſucccedeth inConqueſt,and the immediatYounger in heritage;Pailing, 
brothers German, SiltersGerman,and their Defcendents exchude both Brethren 
and Siſters, by the Fathers fide only, Pune wit. 16:29, Mr. Robert 
Cuningham contra Multray, Failting Brothers, or Sifters German, Brothers 
by the Fathers fide, ſucceed to the Defun&t , whether Male or *Fermale, 
the immediat Elder inConqueſt,andthe immediatYounger mFternage, Failing 
all Brothers and Siſters, the Father or other Maſculine Aiſcendent of his Eine, 
ſucceed tothe Detuntt, whether Male or Femate, and exchude the Brothers, 
or Siſters of that Afcendent, as aGrand-grandfather excludes his Brethren: Fa- 
thers Brethren totheDefunct: FaillingAſcendents,the Farhers Brothers,and Fa. 
thers Siſters, and their Deſcendents, ſucceed 1n all pointsas Brothers and 
Siſters, the double Blood excluding the tingte Blood,and the rmmedirat Elder 
Brother ſucceeding in Conqueft, and the mmediat Younger m heritage, and 
all Failling the Grandfather; and Failling him, his Brothers and Siſters rhe 
ſame way: And fo upward, till there can be any Propinquity of Blood 
proven, which all Failling, the King taketh place as Laft Heir. 


34. In this Line of Succeſſion, obſerve, Firſt, that there is no place for 
Adopted Cl::ldren, or their Iiſue, but only for the Natural Ithue of the Vaſſal; 
Which cannot be changed by a Voluntar A& of Adoption, without conſent 
ot thg Superior, in the Inveſtiture,neither is Adoption in uſe with us in any 
caſe. 2 Theſe Naturall Heirs, muſt alfo be Lawtull, whereby Baftards are 
excluded 5 who are fuch , appeareth by the former Title. 3, There 
is no placefor Cognuts, as to the Mother, Grandmother, or other 
Feminine Aſcendent, or theſe of their fide, but only to Agnats conjoined by 
the Father, Grandfather, &#c. Which holdeth, even though the heritage 
deſcended from the Mother, or theſe of her fide, for in the ſervice of Heirs, 
the neareſt lawfull Heirs are only inquired, and retoured either by the 
Lineall Succeſſion aforeſaid,or by expreſs Tailzie, or provifton m the Infeft- 
ment, without reſpe&t from whence the Inheritance flowed; for which we 
have no Satute norCuſtom; But inErgland,it is otherwayes forPaterna paternis, 
and Materna Maternis takes place, but with us the contrare was found in the 
caſe of John Gilbert, as Craig obferveth, Lib. 2. Dieg 17. And he there re- 
lateth that many afterward changed their opinion therein, and though there 
be equity in it, yet no Law nor Practique fince, hath favoured the Maternal 
Line, but the Father was found Heir to his Son, evenm the Lands where the 
Son was Infeft, as Heir to his Mother, and did exclude his Brother Oterin, by 
that Mother, Febrnary 5. 1663. Lenox contra Lintown. 4. Inall this Line 
of Succelſſion,thereis place for Repreſentation of Deſcendents, in place oftherr 
Defun& Parents : So that Females of a further degree, by the Right ofrepre- 
ſentation, exclude Males of a nearer degree, as the eldeſt Sons Daughter will 
be preferred in theGrandfathers Inheritance,to his other Sons 1n privateRights, 
though that be contraverfe, by the more comon FeudallCuſtoms,as 1s largely, 


and learnedly diſpute by 1zraquellus. 


35. In 


Sutcof{;hn, to3 


35. Inthis Lineall Succeſſion,the Father, Grandfather, or other Aſcendents 
of the Paternall Line,ſucceed in heritableRight,next unto Brothers and Silters, 
and before all other Collateralls, or Agnats. We have ſhown before, why , 
there is no mention of Afcendents inthe Jewiſh Succeffion, beeartfe ſach a caſe 
could hardly occurr among them. Craig, Lib. 2. Deig, 13. affirmeth that 

it was doubtfall in his time, whetherAſfcendants could ſucceed in heritable 
Rights,and that he heard the opinion of ſome Icarned men in the contrary, 
ard that Ie had not found the Lords decide in it , and that it # cofittare 
to theFeudal Law, and alſo to his own opinions yer he brings both evidene 
reafon and example m the contrary, the reafon is, that no Inqueſt can juſtly 
Retoure, that the Father Brother, is nearer then the Father : He bringeth alſo 
the Example of the Earl of Angus , ſerved Heir in the Earldom of Anges, to 
his ownSon,whom he had inteft therein: And theLord Colerl in likemanner , 
having infctt his Son in all ms eftate,- though ſum afhrmed that this was by 
provilion, 1n the infeftment; yet that the Sefviee was, is furegbut that proviſt- 
on is uncertain,and though ſome alſo weredoubtful, whether the Earl of Ar 
gus was ſerved, and infett as Heir to that ſame Son, which well inferreth 
that the Father was notinfeft as Heir to hs Soh, but not that he was not 
ſerved Heir to him therein, for he might have been ſerved, and not infetts 
Whereby, the ſervi-e as incompleat, becarne void, and the next Earl behoved 
to ſerve of new tothe Son, who died laſt veſt, and ſeaſed as of Fee : The 
* Cuſtom. and common opinion fince, is for the Aſcendants, and fo the Earl of 
Roxburgh was (erved as tcir Male to his Son; The Lord Ker, and many o0- 
thers which onght to be the more favoured, asrore confortt! to equity, and 
the Law of nature,which tn Dwbio ought to take place, where there is no 
Law, nor cuſtom to the contrary, as withus there is none 3 Neither did 
ever hearof one who attempted to exclude a father, by the Fathers Colla- 
terails: And though there had been no' Decifforr upon it, neither have 
there been upon many other uncontrovertedCuſtoms,efpecitatty im Succeſſion, 
bur the acquiefcence of all Parties, having imereſt in mattersof ſo great mo- 
ment, ts aſtrong Evidenceof the Nationall conſent by Cuſtom : But it hath 
alio been ſo decided by the Lords, Hope, Succeffion, Mr. Robert Burnet contra 
Mawutd ; Yea a Son, being mfeft as Heir to hrsMother dymg without Iilue, 
his Brother uterin by the Mother was not found Heir to him, but his Father, 
February 5. 1663. Lenox contra Lintoun, 


As to the alledged oppoſition of the Feudall Law, as hath been oft times 
fard,it is Local; And therefore, as in Exgland,all Aſcendents are excluded , ſo 
in Germany they ſucceed in the next place after deſcendents, and are prefer- 
red to Brothers and fiſters,according to rheNaturall courſe ofSucceffion. The 
reaſon why Brothers and Siſters of the DefunA, are preferred to the Fa- 
thers with us, may be, becauſe ſuch Fees do commonly proceed from the 
Father : And therefore by the continuance of that ſameFatherly affection, are 
derived to the Brothers and Siſters , and becauſe they are in more need of 
Proviſion then the Father, 
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1. Appearand Heirs may purſue exki- 
bition, ad deliberandum. ' 

2. They may defend their predeceſſors 
Rights and Poſſeſſuns being cal- 
led, or compearing for their in- 
tereſt 5 and their executors have 

right to the Rents of theſe years, 
they were appearand Heirs. 

3. The Aliment of Heirs from the Do- 
natars, and Life-rentars. 

4. Heirs not entred, have ihe benefit of 
Clauſes, which by Nature import, 
they ſhould not be aFual Heir. 

5. Heirs have intereſt in all Rights 
granted to their Predeceſſors though 
not mentioning Heirs, .who are not 
excluſive of Heirs, by their Te- 
nor and Nature. 

6. Heirs have the benefit of all Rights 
heritable, by Deſtination, or hawv- 
ing a future Trad of time, after 
the Defuni?s Death. 

7. Heirs have Right to Moveable heir- 


ſhip,” or obleigment for . Sum; 
wherein Executors are excluded, 
8. Heirs of Lyne, are heirs generally ; 
their intereſt. 
g. Heirſhip" Moveables, 
10. Heirs of Conqueſt their intereſs, " 
11. Heirs Portioners their Intereſt, : 
12. Heirs Male, Tailzie," and Proviſj- 
on, their intereſt. 
13. All Heirs are hable pafive for the 
DefunGs debt, but not in the 


fame way. 
14- / Heirs Portioners how far lyable, 


I5. The effedts of different Proviſions, 
or Obligations by Defunds , in 
Favours of Divers heirs Porti. 
oners. 

16. Heirs not being Portioners, no ſub- 
Fitute in Bands are ljable infoli- 
dum. 

I'7. The order, by which feirs are ly- 
able paſſive, and may be dijcuſt. 

.12. Hers 
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18. Heirs of Tailzie rtpreſent not the 
Defun@ , in obligations contra- 
ry to the Terms of the 1 ailzae. 

19, Heirs of Marriage, may quarrel 
their Predeceſſors Deeds, being 
meerly gratouitns in their prejudice, 

but not ſuch as are onerous, 0r 
rational Deeds. 

20. Heirs having the benefit of dif- 
cnsſtng,may propone theE xception, 
that all parties having interest, 
are not called without inſtrutiug 
the Right whereto they may ſuc- 
ceed. 

21. The exception of the order of dif 
cuſing , is not ſutained without 
condeſcending on the heritage, 

whereunto the anterior heir may 
ſucceed, and what is diſcuſing. 

22. The order andeffe# of a Genral 
Charge to enter heir. 

23. The order, and effe# of a ſpecial 
chargeto enter heir. 

24. Renounciation to be heir, its order 
and effet. 

25. The entrie of heirs general, and 

effeFs thereof. 

26. The entrie of heirs upon precept of 

Clare Conlſtat, . 
27. The entrie of heirs by "heſp "and 
Steeple within Burgh. | 

28. Emrie of heirs by Brievcs out of 
the Chancellarie. 

29. To whomitheſe Brieves are dire(F- 
ed. 

30: The manner of citting the Inquiſt, 
and Proclaming the Brieve. 
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31. Exceptions competent againſt ment. 
bers of Inquist. | 

32 IThe appearand heirs claim. 

33, Exceptions againſt the Claim. : 

34. Firit head of the Brieve. 

35. The 2,head of the Brieve. 

36. 3. head of the Brieve. 

37. The 4. head of. of Brieve, 

38. The 5. head of the Brieve. 

39. The 6, head of the Brieve. 

40. + The 7. head ofthe Brieve. 

41. The Service. 

42. The Reture. 

43+ Redudtion of Retures by a great in- 
quiſt. | 

44. RedaGtion thertof otherways. 

Reduion of Retures how compe- 

tenths 


46. Precepts out of the Chancellarie; 
to Swperiours to Infeft. 

47. Suſpensions of the precepts, andike 

reaſons competent therein, 

48. The certification of the loſs of the 
Superiority, during the life oft 
Superiors diſobeying. 

49. Further reaſons of Suſpenſion of 
the(e precepts, 

50, Whether the PerſonsneareF at the 
Defun@s deceaſe, #ay be entred 
where a nearer is in ſpe. 

51- Who we Fiars of Conjund-fees, 
or Proviſions ſul flitate.* 

52, The Theentrezſt of heirs of Pro. 
viſton, and import of Clauſes of 
Conquiest jin Contratfs of AH ar- 
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=7!Y the former Title, it appeareth who are 

SES Heirs; let us now Confider what their In- 
4 tcreſts are by being Heirs: And that is 

1 cither Activeby the benefir, ot Pailive by 
PAR! the Burden whereunto they do tucceed; 
fr es For Heirs being ſuccellors in QOniverſun 
| C2 js quod DefunFus Habit, they do tully 
| | repreſent the Defunct both in the Rights 
| belongiug to him, and in the Debts due by 
| | him. Firſt, then of the Intereſt, con:mon 
SIR | to all Heirs; And next of the interei 
NESZ<v = -| ſpeciall to the ſeverall Heirs. : 


7. The intereſt of Heirs are moſt properly Competent, when they are en- 
tered Heirs,according to the due CourſeofLaw,of which afterward;Yet ſome- 
things are competent,not only to heits entred, but to appearand Heirs,as firſt, 
they haveintereſt ropruſueExhibition ofallwrits made by theirPredeceſlors to 
their Wives, Children, and others in Familia, but not of writes made by them 
extra Familiam, December 6. 1661- Margaret Forreſter, and Schaw of 
For nebeg her Spouſe, Contra Tailzefere- Or to their Predecellors Simply, 
to the effeR, they may know the condition of the —_— : And may de- 
liberat whether they would Enter Heirs, or not; Seing itthey do Enter, they 
are lyable for all the Defun&s Debts, though they farr exceed his Eſtate, and 
have no benefit of Inventary , as in moveables: And therefore they are al. 
lowedto purſue for inſpe&ion of all Writes, Importing a debt ofthe Defung 
Yet not ſoas to open the Charter Chiſts of Strangers, who have purchaſed 
Lands from the Defunct, on pretence of the Burden, by the Warrandice; for 
in that caſe the Strangers Infeftment will exclude them, and only diſpoſitions 
made to theſe in the Family, hinder not inſpection ofthe Heirs whole Rights 
Flowing from theDefun&, or his Predecefiors: But I doubt not, but all 
will be oblieged to produce Bands, or Perſonal obleigements,which might 
burden the appearand Heir, it he enter. As was found in the Caſe of Dil 
poſitions, and Bandsgranted by the Defun&, to Strangers, Feb. 26. 1633 
Laird of Swyntor contra Laird of Weitnisbit. But if Infeftment had follow- 
ed upon the Diſpoſition,the Defender would not be oblieged to produce the 
Diſpoſition, becauſe the appearand Heir might, by the Regiſters, find Jus 
Predeceflors denided. This inſpe&ion is competent, during their Aus de- 
liberandi, It was fo found, in Favours of the appearand Heir, purſuing Ex- 
hibition within the Year, Feb. 26. 1533. Laird of Swinton contra Laird of 
Weſtnisbit, where the Writs purſued for, were likely tobe the ground of a 
Plea, againſt the Defender himſelf; This Exhibition, ad deliberandum, 1s com- 
petentat any time, before the Heir enter, even after the Anus deliberandi, 
whichis granted to appearandH-irs, that they may be free of all Actions on 
Chargesto enter Heir, ReduQtons, or Declarators during that time, 1t they 
do not enter,or behave asHeirs: But on this accompr,the appearand Heir hath 
no Intereſt to put parties to Compt and Reckon, ad deliberandum, June 22, 
1671. Leſlies contra Alexander Jeffray. In theſe Exhibitions, the Relati- 


ons, or Propinquity of Blood, of the appearand Heir, paleth, without pro- 
bation, 
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bation, as Notorinm : So, as if the Defender be ab{nt, the Decrcet will not 
be 2#ll, tor want of Probation of the Title. Yet a Scots man horn of Pa- 
rents, refiding in Holland, was found to have no Interelt, to purſne Exhi: 
bition, as appearand Heir to his Father, till he produced an Authentick De- 
claration, and Tryal, by the Magiltratsin that place; that he was the eldeſt 
lawful Son of his Father, December 17. 1627, Fleming contra Brown. 


2. Appearand Heirs, may defend all Rights competent to them, upon Pro- 
duction of their Prediceſſors Infefrments, whether they be called, or com- 
pear for their Intereſt, Jazwary 19. 1627, Laird of Roſline contra his Ten- 
ents. and George Fairbairn for his intereſt. They may alſo continue their 
Predeceflors Poſſeſſion, and purſue for Mails and Duties of there Lands, fi1d= 
ing Caution, 1n caſe of doubtfulneſle, to make theſe torth-coming ro any 
other , having Intereſt, Spots Heips, James Oliphant contra his Tcnents, 


Yea, the Rents of-Lands, were fo far found, to belong to an appear: 
and Heir , That though he died un-entered,the next Heirs not entering to 
him,was found obleiged to pay the former appearand Heirs Aliment, in ſo 
far as he intromitted with the Rents of the Years, during which the former 
appearand Heir lived, December 20. 1662. Ladie Tarſapie contra Laird of 
Tarſapie. And conſequently , the Rents might be confirmed by his Execu- 
tors, or arreſted forhis debt. The like was found of moveable heirſhip, where- 
with the appearand Heir was intertained by his Mother, June 29. 1629. 
Robertſon contra Dalmahoy. They may alſo purſue the Life-renters of their 
Eſtate, for Aliment, Feb: 12. 21635. James Hepburn contra Dam Mareayet 
Preſton and [ſobel Seatown; 


3. The Aliment of Heirs , out of there Lands, being Life-rented, or in 
Ward, is conſtitute by the A of Parliawert, 1491. cap. 25. Bearing a 
reaſonable Living to be given, to the Suſtentation of the Heir, after the 
Puanritie of Heritage; if the ſaid Heir haveno Blenſh, or Feu ferm to ſuſtain 
him, as well of Ward Lands fallen in the Kings hands, as in the hands of any 
Barron, Spiritual or Temporal , whereby, itis clear. 1, That the Quan- 
tity of the Aliment is indeterminat: And therefore is modified by the Lords, 
according tothe Zuality of the Heir, and his Eſtate. 2. It takes no place, 
if the Heir have Blenſh, or Feu Lands, fufhcient to ſuſtain him; but if theſe 
be not ſufficient, the ſame will be madeup by the Life-renters and Wardatars 
proportionally, March 16, 1622. Heir of Mitoun contra Calderwood. Yea, 
where the Mor had any other means, ſufficient to intertain himſclf, as the 
Heir, being a Writer, and thereby able to Ahment himſelf, he was found 
to have no Aliment from his Mothers Life-rent,who brought 8000.Merks of 
Tocher, and had but 10, Chalders of Viftual in Life-rent, July 21. 1636. 
Laird of Ramorny contra Zaw., The like, where the Hcir wasnot Minor, 
but deſigned himſelt Preacher, and ſo having a calling, Feb. 11. i536. Sib- 
bald contra Wallace. Here the Relict was Infeft in no Land, but had an 
Annualrent of 400- Merks, out of Land,and the Heir was not Minor : Where- 
as, the Lords thonght the A of Parliament, was not in favours of Majors, 
who ought to do for themſelves, but all muſt be conſidered complexly, in 
this Decifion : Some Heirs, by their Quality, not being bound to follow Cal- 
lings, but the Lite-rent was a mean Annualrent, no more then an Aliment 
to the Relit, the Purſuer Major, and having a calling: And certainly, 
where the Life-rent is but an Aliment, the appearand Heir muſt rather want 
then the Perſon provided for a cauſe orerovs. 
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Though the A&# mention only Ward Lands, yet it was cxtcnded to 
a Minor, having no Ward Lands,againſt a Life-renter of all his Fitate, be- 
ing Houſes, and Annualrent of Money, Feb. 22. 1631. Fiinmie contra 
Oliphant. In this caſe, it was not found ſufficient, that the Life-renter offer- 
ed to maintain the Minor , herown Child, upon her own charges, ſhe being 
married to a ſecond Huſband : But the Tutor obtained modilication, wit], 
conſideration of the moveable Heirſhip , on the contrary, where the Mother 
was not married, her offer of Intertainment was received, July 14. 1527, 
Alexander Noble and his Tutorscontra his Mother: Neither was themogi. 
fi cation excluded, becauſe there were free Lands,at the DefunQt Death,jem 
they were appryzed thereafter, for the Defuncts debt, Hepe dekered. White 
contra Caldwall, The like, the debt being great, and the Annualrentthere- 
of, equivalent to the rent of the Lands not Liferented, Fet- 13. 1662. Ax- 
tonia ; "0s contra her Mother : But Aliment was not found due by a Father 
Lite-renter to his Son, on this A&, but only, ſuper -Jure Nature, July 21. 
1636. Laird of Rumorney contra Law. Nor by a Grand-father to his Oye, 
who had diſponed his Eſtate tohis Son, reſerving his Life-rent, of a part, 
the reſt unſold by his Son, being Life-rented by his Wite, July 7. 1629, 
Hamilton contra his Goodſir : But where the Heirs Mother brought agreat 
Tougher, and the Grand-father fellto a plentiful Eſtate by his Brother, the 
Heir was found to have Aliment of his Goodfir, though he difponed the 
Land to the Heirs Father, burdened with his Mothers Life-rent, June 27. 
1662. Heir of Gairy contra Laird of Gairn. This behoved not tobe 
from the Statute, but ex debito naturali, Aliment was found due by a Lifes 
renter to her daughter , the appearand Heir though ſhe renounced to be Heir, 
July 16. 1667, Hamilton contra Symonton. But, where a Father diſponed 
to his Son a part of his Eſtate, reſerving his Life-rent, and another to his 
Son, and his Wife in Conjundthie, after his Sons Death , hisappearand Heir 
got no part of his Aliment from his Goodfir, but only from his Mother, Fes, 
26. 1675. Sr. John Whitfoord contra Laird of Lamington. Aliment was 
found due to the Heir, by an Atigney to a Gift of Ward, without neceſlity to 
prove, thar he intromitted with the Ward Lands; unlefle he had been Le- 
gally excluded, which was Modified by the Lords : And it was not found fuf- 
ficient to intertain him inthe Afſignyes Family,but nothing was Modified for 
that time, that the Minors Mother Alimented him gratis, Feb. ng. 1679. 
Sibbald of Cair contra Sr. Alexander Falconer. 


4. Heirs alſo not entered, have the benifite of ſuch obliegments, or provi- 
ſions conceived in Favours of Heirs, which by their Nature, or Meaning, re« 
quire to be fulfilled before the Heirs entry.As when a Party was obleiged to 
imploy a Sum upon Land, and to procure himſelf, and his Umquhil 
Spouſe Infeft therein, in Lite-rent, and the Heirs Procreat betwixt them in 
Fee, the Bairnof the Marriage , who would fall Heir, was thereby found to 
have Rightto crave his Father,to imploy the Money accordingly, though he 
never was, nor aCually could be Heir, his Father being alive, December 16, 
1528, Laird of Collingtor contra Granuton. In this caſe, the Lords inclined, 
{o to decide, but decided not; But that day, Durie obſerves a like caſe de- 
cided, July 7. 1632. Young contra Young. The like was decided, Feb. 
13. 1677. Alexander Prazer contca John Frazer. In which caſe, a Father, 
by his Contra@ of Marriage, being obleiged ro imploy a certain Sum, upon 
ſecurity to i:1mand his Wite in ConjunR-tee,and to the Heirs of the Marri- 
age, and hikewite to take all Conqueſt during the Marriage» the one half io 
the Wie in Lite-rent,and the other to the Heir of theMarriage in Fe after 
the 


4 


2 PEG E & id. ff brand tf 


er 
he 


Heirs, i109 
the Wifes Death. Proceſs was ſuſtained, at the inſtance of theapparent Heir 
of the Marriage, againlt his Father, who was deceriied io tmploy the fpecial 
Sum to himſelf, and after his deceaſe, to the Heir apparent of the Viarriagez 
albeit, thereby, the Father would remain Fiar, and night diſpone, or bur- 
den the Sum ſo imployed, for reaſonable Conſiderations, bit not by Deeds; 
meerly gratu#tons, to evacuat the obleigment - And it kedid Deeds prejudi- 
cial, he would be obleiged to purge the ſame,orre-imploy ae yovo; Bur it 
was not {o found, as to the Conquelt, before the Marriage, which might be 
altered during his Life, forthat only could be accounied Conqueſt, that he 
had moreat his Death, then at his Marriage. And ſo Heirs of a Marriage; 
11 an obleigment, incaſe a Wife deceaſed, without ſurviving Heirs of the 
Marriage, theſe were Interpret Bairns of the Marriage, who ſurvived their 
Mothcr, but died before their Father; and ſocould never be ferved Heir to 
him, Jammary 26, 1630, Turnbul contra Colinſhlie, The like, where a Fa- 
ther was oblciged to L:teft himſelf and his Spouſe inConjunttfee.and the Heirs 
procrcat betwixt them, &-c. The apparent Heir was found, ro have interelt, 
to purſue the Father for fullilling thereof, and of the obleigment adjoyned, 
not to diſpone in their prejudice, Hope de beredibus, Hamilton contra Sil- 
weztonhil, . Tacks ſet to hicirs, require no ſervice , but being Notoxr, to be 
the Perſon, who might be ſerved Heir, they bave right without ſervice, 
June 9g. 1675, Hoom contra Johnſlon of Oldwels, 


5. As to the benifit of Heirs, they have Right, not only to Obleig- 
m<nts conceived in favours of the Defun, and his Heirs;But though there be 
no mention of Hceirs,unletle by the nature of the obleigment, there be a ſpecial- 
liry, appropriating the ſame to the Perſon of the Detunct only, as in Com- 
miſſions, Truſts, &c. So Heirs were found to have the benifit of a pro- 
mite, made to their Prediceſlors, for diſponing of Landstohim, acquired for 
his uſe, though it mentioned not Heirs, Feb. 22. 1610. Heir of Jear Ko- 
bertjon contra Livirgiton, The like of a Reverſion, not mentioning Heirs, 
which was thought to be omitted by negleR, ſing it bore not Redeemable to 
that Partie during his Lite , asit is ordinarily adjedted, when that is mean. 
ed, January 9. 1662. Earl of Marray contra Laird of Grazt. The like 
of an Annualrent, though it bore only to be payed yearly, and not perpe- 
tually, or heritably, or to heirs, Feb, 2. 1667. Pourie contra Dykes. And 
a Subſtitution, mentioning only a Perſon ſubſtitute, without mention of 
Hcirs, was found competent to that Perſons Heirs, January 7, 1670, Inmis 
contra 14s, 


6. Heirs have the benefit of heritable Rights, not only whereupon In- 
fefrment hath followed, or which, by Deſtination are heritable, or re- 
quiring Infettment to their accompliſhment;,as heritable Bands,bearing Clauſe 
of Infeftment , for theſe bearing only Clauſe of Annualrent, are declared 
Moveable, by , and ſince the A of Parliament, 1641. cap. 57. Revived, 
Par. 1661, cap. 32. Of which, in the laſt Title. So alſo, are Reverfions, 
Penſions, Tacks, without neceſfity of being entered Heir, Jure 17. 1671, 
John Bozd contra Hugh Sinclair, July 9. 1675. Hoom contra Johnſton of 014- 
wells, And all Rights, having a TraR or Courſe of time, after the Defunds 
Death. In theſe Caſes, where the Detunds Right is Temporary , and run- 
neth out by a certain Courſe of Time, that time runneth, whether the De- 
fun&s Heirbe entered, or do Poſifſe, or not, as Tacks, Penſions, or An- 
nuc}] Preſtations, during ſo many Years: And therefore, theſe require not 
Service, or Solemnitie 3 but that Perſon, who might be Served, may con- 
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tinue, or recover the Defundcts Poſictiion, and his Po! ichtung makes hi:n 
lyable paſſzve, as Repreſenting the Dctunct.Neither necds thure ally! Service wi 
Children neminatim, ſubſtitute immediately to their Parents, but ii they be 
Subſtitute in the Second place, a Service muſt be uſed to niliruct, t hat the 
Heirs appointed the firſt place did fail, July 21.1676. Ha, of Druacel- 
Zier contra the Earl of Tweddel.What Rights are hernable , and whac move- 
able, vide Title Real Rights. 


7. Heirs, have alſo Right to Moveable Heirſhips, and to all Obleigments, 
though the matter be in moveable Rights, zf Executors be cxpretly ſecluded, 
otherways, if the matter be moveable, and Heirs only be expreit,. but nor 
Execcutors, | yet Executors will not be Excluded, becauſe Heir is a General 
Term, comprehending Exectors, Hope Ejection, Sr. Luawis Caimie con 
tra {enents. 

Fhe ſpecial Intereſt of Heirs, are according to their ſeveral kinds, 252, 
Heirs of Liae, . and of Conqueſt, heirs Portioners, bars Male, and heirs 0: 
Tailzie, and Provition. 


- $. The Intereſt of heirs of Line, is, that they are heirs Generally, dot 
only, becauſe they may be Scrved by a General Service, but chietiy, be- 
cauſe they muſt Gencrally repreſent the Deftun&. So, that what cannot be 
claimed by a ſpecial Titlez enher as being Conqueſt, or Specially provided, 
by the Tenor of the Infettment, betalleth to the heirs of Lyne : And there- 
fore, in dubious caſes, what doth not appear to belung to other Keirs 
appertaineth to thele, in reſpect of whom, heirs Male, and of Tailzie, and 
proviſion, are accounted as Strangers, and may come againlt the Defunds 
Deeds, in favours of the Heirs of Linez But the Heirs of Lyne, 
cannot come againſt ſuch Deeds, in tavours of others, becaule , as 
heirs of Line, they are reputed as one Perſon, with -the Detuntt ; and {v 
are obleiged to maintain, and fulfil his Deeds, not doue on Death-bed, It 
was ſo found in the Calc of an heirof Tailzie, againſt an har ot Line. Spots 
Earl of Heom contra And as heirs of Line have 
generally the Benefit, ſo they have more cficaually. the Burden of the De- 
tunRs debts, which ordinarily reachthem in the firſt place : So thar oft- 
times the heirs of Line, havelittle. or nothing free. We (hallnot reed to we 
Special, what befalleth the heirs of Line; being to ſhow paricularly, what 
befallethto the other heirs : For what remaincth , belongerh to the heirs of 
Line only. Heirſhips moveable belong only to heir of Line, and not to 
heirs of Tailzic, January 27. 1668. Collonel Monegowrie contra Stewart. 

9, Heirſhip moveable,is the beſt of every kind of moveables,bclonging to the 
Detun&,which the heirs of Line may draw from the Executors, whereof there 
isan ordinary liſt : The reaſon of this Heirſhip moveable, is, becauſe, by ourl_aw., 
bypramogeniture excludeth theDetonAs other nearctt of Kin in Herirage, where- 
the nearcſt of Kin Succeeds alone 1n moveables; and as they have no ſhare 
with the heir in heritable Rights, ſo moſt fitly the heir tack no ſhare with 
them in moveables, but hath only the beſt of every kind, wiiich rherctore 
is called heirſhip moveable. In which the Detun& cannor, in his Tefranenr, 
or any other Deed done on Death-bed, prejudge his keir, as was ſhown laſt 
Title 3 but if the neareſt of Kinbe all Femals, they are both keirs +.) Fre 
cuters , Or, if but one Male, he 1s both heir and Exccvror - in which cls. 
LICcre1s No heirſhip movcable drawn. 
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Kceirſhip Moveable 1s eſtabliſhed by the AF of Parliament i474. cad.53 
Ordaining the Heirs of Prelats, Barons and Burgeſies, to bave the belt 
of every kind, according to the Burrow Lands,and fo was foundnot to belong 
to the Heirof a Defunct, who had only heritable Bands, betng neither Pre- 
- lat, Baron, nor Burgeſs. Hope de hered. Todorig contra Fwrdie, But the 
heirs of Pcelats was Extended to other Beneficed Perſons, as'was found in 
the heirs ofthe of Perſon of Dingwal, Novem. 2.16223.William Rig contra Mc 
henzic. And likewiſe, the heirs of Barons was extended to any Perſons heirs, 
dying in Fee of Lands, though not erefted in a Barrony, Hope de hered. 
Keith contra Mrkerzie, Todoirg contra Purdie, heirſhip Moveable was found 
competent to the heir of a Perſon, who died only Inteft 1n aft Annualrent, 
July 19. 1664- Elizabeth Scrimzcor contra Executors of Mr. John Murray, But 
heirs of a Burgeſs was found not toextend to an honorarie Burgeſs, who died 
not Trading, or Working in the Burgh, Spots heirs, James Leſlie contra 
Hugh Dumlar. | 


Heirſhip Moveable, is not always a fingle thing, but goeth ſometimes by 
Pairs, and ſometimes by Dozens, as in Spoons : So the heirſhip of Oxen was 
found to be a Yoke, and not a fingle Ox, Nicol. de hereditatis petitione, July 
20, 1610. + Black contra Kincaid. And heirſhip taketh place, only in corpo-, 
ribus, but not in quawtitazibus, as in Money , Cloath, Mettal, ec. And (6 
the Shell of a Salt-pan, which was out of uſe, was accounted but Iron, and 
not to fall under heirſhip Moveable, Had. Jarrary x9. 1611. Reid contra © 
1homſon, 


10. Heirsof Conqueſt, thongh they be alſo heirsof Line, as befalling by 
the Courſe of Law , and not by the tenor of the Infeftment , and thercture 
were ſet down as Lineal Succetlors, in- the preceeding Title; Yet becauſe 
heirs of Conquelt have only place, where there is an Elder and Younger Rro- 
ther, oranElder and Younger Father Brother, &c. and their liuec to ſuc- 
ceced : In whichcaſe, the Law alloweth two heirs, theimmediat Elder ſuc- 
ceedeth in Conquelt, and the immediat Younger in the heritage : Therefore, 
the one 1s ſpecially called the heir of Conqueſt, andthe other retaineth the 
common name of the heir of Line. 


Conqu:.ſt is fendur novum, whereunto the DefunRt did not: ſucceed as 
heir to any Perſon, or w hereuntothe DefunR could not ſucceed as heir, for 
it that were diſponed to him by the Defun&, whereunto he wonld have ſac- 
ceeded, it were but Preceptio hareditatis,and fo remained to be repute as he- 
ritage to deſcend to the Younger, and not to aſcend to the Elder,' as Craig 
obſcrveth, /ib. 2. dieg.15. Such heritages are rare, and befall only by Tail- 
71c, or Proviſion amongſt midle Brethren : Becauſe the eldeſt, by primogerri- 
ture, excluderh the reſt from being heirs of Lizie, but it may befall, in caſe of 
the hcirs of Lyne, when the neareſt Succeſſor, is the Fathers, of Grand-fa- 
thers brothers, or their Iſſue, there being Elder and Younger Brothers; but 
Conquelt is frequent, becauſe, not only that which is acquired properly, by 
the means and induſtry ofthe Defun@- But that which is by Gift of the De- 
functsPa1 ents,or any other, or, whatſoever the Defun& could notſticceed to, 
1s Conqueſt, Yet, if the heir of Conqueſt ſucceed, that which wasConqueſt 
becumcs heritage, and. deſcends: As if there were four Brothers; and the 
third acquiring Lands, Died without Ifſue, the ſecond would® be his heir 
thercin, who, if he Diced alfoInfett , the Lands would fall downward tothe 
Yourgett Brother, and not upward, to the Eldeſt Brother. The cuſtom of 

f 2 Englattd 


12 T itle twentie ſeven. 


Ergland is contrary, for thereby, the eldeſt Brother ſucceedethto all his Bro- 
thers, failling the Iiſuez; But with us, the Immediat elder or vounzer dorhal- 
ways ſucceed, though of differcnt Marriages, none of them buing Brothers. 
german : And therctore, in the caſe propoſed by Crarg, /tb. 2. die. 15, Tn 
fine of a Brother, by a ſecond Marriage, dying without Ifſuc, and having 
three Brothers of a former Marriage, no doubt the youngelt would ſucceed: 
according to the Opinion of Oliphant and K71g, there rclated : Albeit, that 
Craigs opinion be, that the eldeſt would ſucceed. It was fo decyded, con- 
trary Craigs Opinion , July 20. 1664. Laird of Clerh;negton conitra Stewart. 


Hrirs of Conqueſt ſucceed, not only to Lands Conqueſt by their immedi 
at Prediceſſors, but in other heritable Rights”, paiſing by Infeftments, as 
Annualrent, or ſuch as are heritable by d:ſt-nation, and which are accome 
plithed by Infeftmcnt, as Deipoſitions of Lands, or Annualrents, Appryzings, 
or Aljudications, &c. The hke, where an Annualrent was firlt Difponed, 
and a Clauſe of Requiſition, and Reverfion ſfubjoyned, J#!y 7. 1575. Ro- 
bertſon contra Lord Halkertoun, and in Reverſions, Hope de Succeſſwonibus, heirs 
of Pitcairne. Bur in this caſe, it is notcleared, whether the Lands given in 
Wodſet, were heritage or conqueſt; butit ſeems, 1f the Lands had becn he- 
ritage, as they were Wodlet, the Reverfion would alſo belong tothe heir of 
L= nc, as the Lands whereto it was acceflory would Yea, heirs of Conqueſt 
ſaccced in heritable Bands, bearing Clauſe of Annualrent: As was found a» 
morigft the heirs of Dor Craig, But the heirs of Lyne, and not the heirs 
of Conqueſt ſucceed in Tacks, acquired by the Deftunct, Hope Succeflion, 
Earl of Dumbars heirs, June 23.1663. Ferguſon contra Ferguſon. The heirs 
of Lyne do alſo ſuccecd in Penſions, or any other Right, not requiring In- 
{ftment, as in theſe which baving a trad of time , after the Defunds Death, 
dothereby exclude Executors, and do belong to the heir of Lyne , and not 
of Conquelt, though they be acquired. 


The heir of Lyne, and not the heir of Conquelt falleth ro be Tutor, or 
neareſt erat to the Pupil, to whom the heir of Lyne might Succeed. The 
heir of Lyne hath right to the heirſhip Moveable, and not the heir of Con- 
queſt. ET 


11. Heirs-portioners are amongſt Heirs of Line, for when more Women 
or their Itlue ſucceed,failing Males of that degree, it 1s by the courſe of Law 
that they ſucceed; and becauſe they fucceeed not in ſolidum, but in equal Por- 
tions, they are called Heirs-portioners 3 and though they ſucceed equally, 
yet Rights indiviſible fall to the eldeſt alone, without any thing inLieu there- 
of to the reſt, As firſt, Dignity of Lord, Earl, &c. 2. The principal 
Manſe being Tower, Fortalice, &c. which doeth not extend to houſes in 
Burghs, nor to ordinary Country-houſes, the former being diviſible, thelat- 
ter tk under diviſion, as pertinents of the Lard whereupcn they ſtand, and 
are not as ſeparata jura,or diſtin Rights, 3. Superiorities are accounted in- 
diviſible, and befal only to the eldeſt Daughter and her Iilue, and thereby all 
the Caſualities of the Superiority, cither preceeding or tollowing the Detun&ts 
death, as Ward, Relief, Marriage of the Vaſlals Heirs, Nonentry, Litc: ent, 
Eſcheat, e*c. The reaſonis, becaulec the Yaſſals condition ought not to be worlt- 
cd and made ſubje to many Superiors by ſuch Succefſions, Crag ib.2. dicg.14. 
excepteth the Superiority of Feu Lands, the Feu Duties whercot are divilthle 
amongſt all the Heirs-portioners, yet the former reaſon of the indivilibility of 
the Superioriry. inreſpeR of the Vallals Intereſt, reacheth Feu Superioritics ; 
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well as others; and 1itis hardly conceivable how Superiorities ſhbuld belong 
to the eldeſt, and yet the Feu Duties divide tothe reſt, ſeing the Superiority 
as being Dominium diredum, 1s the only Title for poynding the Ground," or 
purſuing the Poſleflors or Intrometters with the fruits thereof. Ir ſeems forthe 
reaſon adduced, the Superiority, and therewith the Feu Duty befalleth tothe 
eldeſt ; yet ſo, becauſe the Feu Dutie is conſtant and liquid, and is not like 
the other Caſualiries of Superiority, which are illiquid and accidental ; theres 
fore the other Heirs-portioners ought to have Compenſation for their parts of 
the Feu Duty,in or off other proper Lands : Or if there were moe Superiori- 
ties of Feu Lands,ſo that ſome of the Superiorities might befal one Heir, and 
orhers to other Heirs, no particular Superiority being divided, or the Vaſ- 
ſal made Vaſlal to many Superiors, I conceive it would be allowed; orothet- 
ways the eldeſt Co-heir would be dicerned to infeft the reſt in Annualrents 
out of the Fee correſpondent to their ſbare of the Feu Duty. A Vatlals Heir, 
though the Defunct had taken Infeftment of more Heirs-portioners, was not 
Grand oblieged to take Infeftment of ſome of them ſeverally, but either of all 
jointly, or the cldeſt, July 30. 1678. Lady Znſs contra Inglis, 


How far Heirs-portioners ſucceed paſſzve, and ate lyable for the Defunds 
Debt, ſhall forthwith appear. | 


' 12. HeirsMale,and of Tailzie;and Proviſion,ſucceed riot by Law, butby the 
tenor of the Infeftment or Proviſion, and therefore have that benefir and no 
more, which is ſo provided to them, or which is acceſſory thereto, whereby 
any Right or Security of Lands, or others betalling to theſe Heirs, which is 
thereafter acquired by their Predeceſſors, though the ſatne be acquired tohim 
and his Heirs whartlover, yet the fame will befall with the principal Right; 
to which it 1s acceſlory to the Heir Male, or of Tailzie, or Provifion- Asif 
a Proprietar Infeft himſelf, or his Hcirs Male, or of Tailzie, or Proviſion, in 
Lands or Annualrents, and thereafter acquire Reverſion, Apprifings, Tacks, 
or others, further or better ſecurity of the ſame Lands to himſelf and his Heirs 
whatſoeverztheſe will accreſfs to his Heirs Male,or of Tailzie,or Provifion,whe- 
ther the Inteftment 1n their favours be azterior or poſterior,which 1s rhe more 
dubious Cafe 3 for it cannot be thought thatthe Defunf having before provid- 
ed ſuch Lands or Annualrents to his ſpecial Heirs, doth by acquiring new 
Rights mean toſet his Heirs by the Ears to debate upon their ſeveral Rights 2 
Neither can his poſterior Deeds be repute an alteration of the former Provi- 
fion 3 whichcan only be done by Reſignation, unleſs the Defun& debarred ex- 
preſs)y.,his former ſpecial Heirs, and obtained his Heirs whatſoever Infeft. And 
though Heirs whatſoever do ordinarily fignifie Heirs of Line, who are heirs 
general, and take place, when the Right of no ſpecial heir appeareth, yetthe 
adequat fignification thereof, 1s'not heirs general, but heirs generally, whe- 
ther of Line, Male, Tailzie, or Proviſion, as is more clear peſſzvE in the De- 
fun&ts Obliegment, as if he oblieged himfelf and his heirs whatſoever: By 
heirs whatſoever, will be underſtood all kind of heirs in their order, yea in 
ſome Caſes only his ſpecial heirs, if the Obliegment relate to Lands or others 
lo provided, as will ſhortly appear : And therefore, heirs Male, or of Tailzie 
and Proviſion, 1n reſpect of the heirs of Line; ate as Strangers, and may come 
againtt their Predeceſſors Deeds in favours of his heirsof Line ; as it any per- 
ſon provide any Lands or Annualrents to his heirs Male, or of Taitzie, and 
thereafter diſpone the ſame to his heirs apparent of Line, his heirs Male, or of 
Tailzie, will in ſeveral Caſes not be oblicged to fulfil that Proviſion; and if 
ſuch expreſs Proviſions be ineffettual to the heir of Line, 'it ſeems a general ta- 
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king anew Rightin favoursof heirs whatſoever ſhould belels cticQual : Bt 
thedifficulty is, how ſpecial heirs can be ſerved heirs m fuch Rights {uperve- 
ment, conceived in favours of heirs whatſoever, which will be looſed if the 
heirs ſpecial may becomprehended, and foferved under the common Title of 
heus whatſoever. How far heirs of Tailzic or Proviſion may alterthe Tailzie 
of the Fee, or affe& or burden the fame,is largely conſidered, Tre 13. g. 58, 
which therefore needs not here be repeated. | 


13. The common Intereſt of heirs paſſzve, is, that they arelyable for their 
Predecefiors Debts, for they: are repute in Law as one Perſon with their Pre- 
decetiors, and fo repreſent them, not only a#ive 1n their Eſtates and Goods, 
but alſo pa{ſzve in their Debts and Burdens, Zneme ſequuntur commoda enndem 
& incommoda ſequuntzr ; and this is comman allo to Executors as being heirs 
in the Moveables, but as the Executors ſucceed only 1n Moveable Rights a&ize, 
fo they ſucceed only in Moveable Debts paſſzze, yet the Creditor hath his option 
to: purſue either, ,or both of them, whether the Debt be heretable or move- 
ale, and the heir hath relief againſt the Executor, 1n ſo far as heis diſtre(. 
ſ:d for Moveable Debts ; ſo hath the Executor releif againſt the heir of the 
heretable Nebts, Aarch 7. 1629. Falconer contra Blair. Spotſ” Executors 
Laird of Carnonſie contra Meldrun, But heirs and Executorsditier in this, that 
the Executor is only lyable ſecundum vires #nventarii, according to the Inven- 
taraf the confirmed Teſtament, unleſs he diſorderly intromet with more ; bur 
4 heirs are lyable 7» ſolidurw, though the Debt far exceed the value of the 
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Heirs are lyable for their PredeceſlorsDebts, but not all the ſame way : 
Firlt,, ys nr though jointly they be Jyable tor their Predeceſſors 
Debts in ſo/idumr, without benefitof Inventary ; yet ſeverally, each Heir-por- 
tioney is regularly lyable but prorata parte,: though the proportion whereunto 
they. ſucceed be more then the whole Debt, February 7. 1632. Hoom contra 
Heowi. Spot/. Improbation Laird of Laars contra Dunbars, John Duncan and 
the heirs of John Ogitoy. 


14. Yet one Heir-portioner was found lyable in ſolidumr, as Succeſſors in 
his whole Eſtate by difpolition poſt contraFum debitum, though there wereother 
two -Sifters, the one of whom being called, renounced, the Purſuer conde- 
{qending upon nothing, unto which the could Succeed; and the other having 
nojmheans, but being called paſſe, Feb. 15. 1634. Peter Orr contra Elizabeth 
Wat : Neither did it avail, that the other Siſters had received portions of 
menty-near to the value of the Eſtate, by the Father in his Lite, but Action of 
Relief was reſervedagainſt them, as accords, eHarch 21. 1634, Inter eoſdem: 
The#reaſon thereof adduced, 1s, that the getting Portions in Money, could be 
no 41s hereditatis, and focould not. make the Receivers Lucrative Suc- 
cefſors, p:# contraiiurm debitums, 'as the Diſpoſition of the Lands doth. Yea, 
an bejr portioner 'being convened without the other, was found lyable in 

ſoliguws, becauſe the other was found not ſakvewdo, and had diſponcd all right 

to the Defender, Jawnary 29, 1642. Scot contra Hart, But here the matter 

was but of ſmall moment, and this was a doubt jn the firſt Decilion, 1a this 

Caſe, if ſome of the: heirs Portioners ſhould be inſolverdo , whether or no re- 

courſe, might be had, againſt them that were Joſverdo , attheleaſt, to the va- 

lne Of their propoztion 3 which, though it ſeem Equuable, and is favoured by 
this Jaſt Deciſion,' yet it is not decyded in the former , neither have I ob- | 
&d it- decided fince, butin the purſuit, Decem. 23, 1665. atthe inſtance | 
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of Dam Rachel Burnet,now Lady Preiton contra the Siſters of her firſt hus! and : 
The Lords only diſcerned, again(t the heirs portioners, pro rata, but with Re- 
ſcrvation tothe Purſuer, to Infiltand Diſpute her Right againltany of them, 
for more, if any of them proved inſolvent : But it ſeems, the Portion of the ix- 
folvent, would not reach the ſolvent, above the value of their Succeiſion. Be- 
cauſe the only ground they could belyable on, for more then their part would 
be in quantum lucrantur. Foras heirs they could not belyable in pI Le 
by our Law, nor the Civil Law. And it the Creditors 1aciturunie, whereby 
the other heirs became 3»ſolvent did appear, it would prejudge the ſ#lent Cre- 
ditor, and not the heir, who did not know the debt, and ſo could not pre- 
vent the others Dilapidation. . 


I5. There is a caſe occurreth oft-times amongſt heirs Portioners, when Se- 
veral Obligations, and Proviſions are granted in their Favours, by the De- 
funt, whereby, after his Deceaſe, they become mutual Debitors, and Cre- 
ditors 3 and ſometimes theſe Proviſions exceed the Eſtate, quid juris, whether 
do theſe Obligations evaniſh, and become extin@ confuſrone; becauſe the ſame 
Perſons become Debitors and Creditorsz or whether they do all ſtand, and in 
that Caſe, whether the firſt in Order will be preferred, or, if they all 
vill be abated proportionally, to the value of the —___ Thus Maitland 
obſerves, December 20. 1550. That a Father Infeft himſclf, and the heirs of 
the firſt Marriage, and thereafter reſigned, and Infeft himſclf, and the heirs 
Male of theſecond Marriage, which failling his neareſt heirs whatſomever, 
theſe heirs Male of the ſecond Marriage failled : And therefore, not the 
Daughter of the firſt Marriage only, but ſhe, and the Daughters of a third 
Marriage Succeeded, by the ſecond Infeftment, as his heirs whatſomever, ſub- 
ſtitute to be his heirs of the ſecond Marriage. Craig bath the ſame Caſe, but 
otherways obſerved, /b. 2. dieg. 14. Wherea perſon had provided his Lands 
to the heirs of three ſeveral- Marriages of each whereof there ſurvived a 
Daughter:The queſtion was,which of the Daughters ſhouldſucceed?Whether 
the firſt, as having the firlitProviſion,or the laſt having the laſt Proviſion:The 
parties were three Siſters, Aikmans. In which the Lords admutted all the 
three Siſters as heirs Portioners, and fo confounded the Provifions, being 
all equal; and about the ſame thing, which muſt be the Reaſon, and not that 
which is thererendered. Becauſe the Defund, notwithſtanding of theſe Pro- 
viſions, in Favours of heirs might have Diſponed cttectual, to a Stranger: 
And ſo likewiſe to his own Children of another Marriage 3 For that Reaſon 
would have excluded the Daughters of the firſt Marriage , and preferred the 
Daughter of the laſt Marriage. And ashath been ſhown, Tailzies of Provi- 
fions , upon an anticedent,ozerows obligation ; Such asis Marriage, hinder the 
Fiar todiſpone, or provide the ſame to his heirs ofLyne,repreſcnting him fim- 
plic, and muſt fulfil his Obliegment 3 Albeit his Diſpoſition to Strangers, 
not ſo repreſenting him, will be effe&ual: And therefore, Craig in that ſame 

lace obſerveth, in the caſe of Iſobel Barron, who being heir to her Father of 

is firſt Marriage, by which it was | tray that the heirs of the Marriage 
ſhould Succeed to all Lands conqueſt during the Marriage - And thereafter, 
havinga Son of the ſecond Marriage, who was his Fathers heir of Lyne, to 
whom his Father Dilponed, or provided a Tenement acquired, during the 
firſt Marriage 3 Tet the ſaid Iſobel, as heir of that Marriage, recovered 
that Tenement from her Brother, as heir of Lyne. But rhe main diffcultie 
remaineth,when the obliegment in favours of the heirs portionersare un-equal 
for whcn they are equal, whether they become extin&by contuſion , ornot, 
itisalike;But if they be ſoextinG, "OX they are un-equal, there ill not be 
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an equal ſiffering, or abatement; but the greateſt obliegment will be exting, 
as well as the leaſt : Neither can ſuch obhgations be wholly extin&t, by con- 
tufion, but only pro rata, So that if there be three heirs Forttoners, {or cx- 
ample, the obliegment granted to every one of them, can only be extinct tor 
a thirdpart,becauſe they are but heirs in a third part,and as to two third parts, 
each two ofthem are debitors to the third : And it the obligation exceed rhe 
value of the heritage, ſuch of them as find themſelves loſers, if they enter 
heirs, may abſtain, and renounce,and they, or their Afiigneys, may purſue any 
of the reſt that ſhal enter, for fulfilling of the Detan&s obliegments, but 
if they be confiderat, when all the obligations joyntly exceed the value of 
the Eſtate, they will all Renounce, and Afſhignethere obliegments, and their 
Asſigneys will be preferred,according to their diligence, without confiderati- 
on of the priority,or poſteriority of the obliegments; but it they happen to 
eriter, or when their proviſions are not Perſonal to themſelves, rominatin, 
but as they are heirs of Proviſion; and therefore neceſlarily require, that they 
muſt be heirs, before they can obtain their Proviſtons, then the obliegments 
or Proviſions of each Portioner areextinR, as to their own proportion; but 
they have like Action againſt the others heirs portioners, for there proportion, 
asother Creditors have, the point will be clear by example 3 if three Siſters 
were provided by the Father, to un-equal Portions. The firſt to 15000. 
Merks, the tecond to 12600. Merks, the third to 6000. Merks. and the De- 
fins whole Eſtate, had enly been worth 18000. Merks. All of them enter- 
ing, the caſe would be thus:The eldeſt would fucceed to 6000. Merks of the 
heritage for her part,and the ſecond would be lyable to her for 5000-Merks,as 
the third of her proviſion, towhom ſhe would alſo be lyable, for 4000.Merks, 
asthe third of the ſeconds Proviſion, which being compenſed,the ſecond would 
be lyable to the firſt in an 1cco. Merks, dc clare.In like manner, the firſt 
wovld be lyable to the third in 2000; Merks, and thethird would be lyable 
to the firſt, in 5000. Merks, which being ballanced, the third would be de- 
bitor de claro, to the firſt, in 3000. Merks. So the Intereſt of the firſt would 
be 6000. Merks, asher own portion: and one out of the Second ,and Three 
out of the Thirds Portion, being in all a 10000, The ſecond falleth 6000. 
as her ſhare, outof which ſhe is lyable in 2000. Merks, to the eldeſt and 
the yoangeſt is dueto her, de claro, 2000. Merks, whereby her intereſt will 
be 7000. Merks, the youngeſt Portion will be 6c00. Merks,out of which ſhe 
is due to the eldeſt, Zooo. Merks, and to the ſecond 2000. So there 
will remain only freeto her 1000. Merks, This may clear thecaſe asto liquid 
Sums, and as to Diſpofitions, or Proviſions of Lands, or other obliegments 
in fao. Theſe, or the Intereſt, or Value, will be the fame way eftetual, 
amongſt the Heirs Portioners, as if they had been made to Strangers; Ex- 
cept, where the ſame Diſpoſition, or Proviſion is made to divers of them: 
For then either being equally oblieged toothers, as repreſentingthe Defundt, 
the ſame become void, and in-effectual, protanto. As was found in the caſe 
of the Siſters £Aikmans : But fince the A of Parliament 1621. againſt frau- 
dulent Difpoſitions,the firſt Diſpoſition,or Proviſion, conſtituting, that Party 
Creditor may give ground to- Reduce apeſterior Diſpoſition of the ſame thing, 
to another of the Heirs Portioners, as being without a Cauſe onerons, aftcr 
contra&ting of the firſt debt, but that will not hold in Bands, for Sums of 
Money, all which will have their efte&, as is before faid, Neither will it 
hold, when the Provifion of Lands, provideth the Party provided to be 
Feir, for thereby the partycannot Quarrel that Predeccfſors Deed : Other- 
wayes the firſt Obliegment, or Diſpoſition to any of the Heirs Portioners #0- 
minatin, may Reduce any poſterior Diſpoſition to others, of the Heirs Por- 
trOncrs. | two 
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Two Daughters being ſerved, both Heirs Portionersto their Father inſome 
Teinds, but one of them Succeeding to her Brother, wha was Laiett as Hey 
to his Father in Lands, excluding the other Siſter, who wes not Siſter Ger- 
man to her Brother, by both Bloods, and both being purſued, for their Fa- 
thers Debt, they were not found lyable equally, bur proportionally, accor- 
ding tothe Intereft they Succeeded to; the one being only immediat Heir 
to her Father, in a Right of Tiends, wherein, her Brother was not ſerved, 
and Infeft, the other being equally, and Immediately Heir to her Father, 
intheſe Teinds, and mediatly Heir to ber Father, by being Heir to her Bro- 
ther, who was Heir to his Father, being Infeft in the Lands, by precept of 
Clare Conſtat, without Service, June 10. 1673., Chriitian f 
Janet White, 
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16. Other heirs not being Heirs-por:1onersare lyable for the Defuntts Debt 
in ſolidum, except heirs ſubſtitute in Bands, who are only lyable quoad vatprem 
in the ſums in theſe Bonds, July 3. 1666. Fleeming contra Fleeming, 


17. Heirs are not conveenable at the Creditors, optionz3s tn the caſe of heirs 
and Executors, but they bave the benefit of an order of diſcuſſing. Thus, 
firſt Debts and Obliegments,relating to any particular Lands.or Rights, and 
no.other,do in the firſt place affect the heirs who may fucceed in thele Laridsos 
Rights before the heir general: So an Oblicgment oblieging the Defuntts heir 
of Line or Taylzie, ſo ſoon as he ſhould come to his Eſtate, was found to af- 
fect the heir of Tailzie who came tothat, Eſtate without diſcufling the heir of 
Line, Hope de Heredibys, Lyon contra Sir Robert Scot. Nicdl. de hereditariis 
aFionibus inter coſdlew : So an Oblicgment, oblieging a Debitor and his heirs 
Male ſucceeding in ſuchan Eſtate ang not all other heirs, was found to burden 
the heir Male, before the heir of Line or Execytors, July 22. 1662. Margaret 
Anderſon contra Anderſons, So likewiſe, an Qbliggment to infeft a Party in 
an Annualrent out of Lands defigned, was found to affect the heir of Proviſion 
inthefe Lands, without diſcuſſing the heir of Line, Nicol ibid. Edmonitoun 
contra Edmonstoun. This was allo the opinion of the Lords, though there was 
nodecifion in it, February 19. 1611. Laird of Blazr contra Fairlie. And in theſe 
Caſcs;the heir of Tailzie or Proviſion will have no Relief againſt the heir of 
Line, or other nearer heirsof Blood, who otherwiſe, and alſo Executors,muſt 
bediſcuſsd before heirs of Provition ar Tailzie. General Obliegmentsnot re- 
lating to particular Lands, do, firſt, affe& the heirs of Line, who are heirs 


general. 2, The heirs of Conqueſt, July 21. 2630. Fairlie contra Fairlie. 
3. Heirs Male muſt be diſcuſs d before heirs of Tailzie or Proviſion, not being 


- ſonear of Blood, Hope de hered, Dunbar contxa Hay of Murkil. The like 


muſt follow as to heirs of Marriages, who are alſo heirs of Blood, and muſt be 
diſcuſs'd before other heirs of Proviſion or Tailzie, who therefore are only 
lyable inthe laſt place, the reſt being diſcuſs'd, unleſs they become oblieged 


to rclieve the heir of Line, November 22, 1665. Lawrence Scet contra Bojwel 
of Auchinleck, 


19, But an hcir of Tailzie was not found to repreſent the Defunt&t in Ob- 
ligatio! $s contrary to the terms of the Tailzic, as to which, heirs of Tailzicare 
as Creditors and Strangers; as when the ſecurity of a Sum was by way of 
Tailzie payableto the Creditor and the heirs of his Body, which failing,to a 
Perſon named, his heirs and Afſigneys whatſoever, the Creditor being oblicg- 
cd to do no Deed hurtful to the Tailzie 3 and the Debitor oblicged not to 
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pay without the conſent of the Perſon named, that Perſon was found to hve 
Intereſt to obtain Declaratur that the ſum was unwarrantably payed by rhe 
Dcbitor, without his conſent or order of Law, by configning it tobe imploy- 
ed in the ſame terms, and therefore, the Debitor was ordained to make up 
the Security again as at firſt, reſerving to Creditors how tar they could affect 
this Sum for the firſt Fiars Debt ; or whether the terms ot the I ailzic would 
exclude the Fiars Debts or Deeds for his neceſlary uſe, or only unneceſſary 
and voluntary Deeds, Feb. 3, 1674, Drummond contra Drummond. And in 
like manner, a Father having granted two Bonds of Provilion to his two 
Daughters payable to them and the heirs of their Body, which failing, to re- 
turn to the Fatherand his heirs, the one of them having died without heirs 
of her Body, but having affigned her Bond to her Siſter, the Aflignation was 
found ineffeual, as being done on defign to diſappoint the Tailzie made by 
the Father ofthe return of the Proviſion, in caſethe Daughters had no Hers 
of their Bodies, and ſo was done without any oneroxs Caule or julk Confide- 
rati@n, Jarnary 31. 1679. Jean Drummond contra Drummond of Rickertoun, 
Rb 

49. And likewiſe heirs of Marriage are heirs of Proviſion, and partly Cre- 
ditors, and therefore may quarrel Deeds fraudulent, or meerly gratuitous, 
done by the Defur@& whom they repreſent in prejudice of their Proviſions, 
as was found in the forementioned Caſe of Iſobel Baron, obſerved by Craig, 
who being heir of a Marriage, to whom all Lands conqueſt during the Mar- 
riage were provided, the Father having diſponed a Tenement acquired du- 
ring that Marriage to hiseldeſt Son by another Marriage, yet that heir of the 
Marriage did recover the ſame from that Son, albeit the heir of the Marriage 
did repretent her Father, and' yet not fimply, butaccording to the proviſion 
by the Conrract of Marriage, which being an onerous Contract, wberrime fidei, 
the Father Contracter can do no Deed contrary thereto, but upon an onerous 
Caulc or juſt Conſideration 3 and therefore, if he ſell any thing falling with- 
11 fuch Provifions, the heir of Proviſion cannot quarrel that Stranger, but is 
o-Heged to fulfil to him, but might quarrel the ſame, 1f 1t were meerly gra- 
rwtous, mach more might heirs of a Marriagequarrel Deeds prejudicial to 
their Proviſion in tavoursof the Children of other Marriages, without which, 
the great truſt of theſe ContraRs would be eluded, whereupon Parties rely 
and make Matches and give Tochers ; and therefore take Proviſions to the 
hcirs ofthe Marriage, cither ofdefinite Sams, or ofall, or a part that the Con- 
tracters have, or (hall acquire during the Marriage, by which, the whole 
Eitatcs of Citizens are ordinarily conveyed; or otherwiſe,Contracts of Marri- 
age bear particular Lands, ' or Sums tobe provided to the heirs or Barns of 
the Marriage, and alſo theconqueſt _— Marriage, which clauſe of Con- 
queſt 'will reach only to whatthe Father had more at his Death then the time 
of the ContraR, and is ordinary both in the ContraQs of Citizens and others, 
which therefore ſhould not be eluſory, but effeual, according to the true 
meaning of the Parties, which isnot to bind up the Father that he cannot do 
Decds fur Cauſes onerous, or rational Confiderations, but that hecan dono 
other Deccs meerly gratuitous and arbitrary im prejudice of ſuch Proviſions : 
tor though by ſach Proviſions when fulfilled, he himſelf muſt become Far, 
and {} may diſpone, yethe isalſo Debitor, and fo cannot ett-Rually diſpone 
againit the import and meaning of the Provifion : And theretore, a Father 
by his Contract of Marriage having provided certain Tenements to hunleltf, 
and his tarure Spouſe in Conjundt-fee, and to the Bairns of the Marriage, &c. 
41.4 the Wife having reſtricted her ſelf to the half of the Lifercnt of theſe 
Tencaucnts, after whichthe Father having Infeft her of new in that halt, the 


ſaid 
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Hears, 19 
ſaid laſt Infeftment was found reducible at the mſtance of the Bairns, as heirs 
of the Marriage, and that they were not oblieged to fulfil their Pathers Deed 
in favours of their Mother, who was,competently provided, 1n reſpect theſatne 
was contrary the proviſion 1nthe Contra of Marriage, Jaly 10. 1677. Car- 
nagie and Clark contra Smnth and Barrd, Yea, a Father by his Contract of Mar- 
riage having provided a definite Sum totheeldeſt heir Female of the Marriage; 
and thereafter having diſponed his Eſtate to her, ſhe marrying a Perſon that 
would aſſume his Name and Arms, whercin if ſhe failzied, providing the ſame 
to his ſecond Daughter upon the ſame terms, &@c. the faid elceſt Daughter 
having warried ſutcably before ſhe knew that Diſpoſition, and her huſband re- 
fuſing to take her Name, ſhe was found to have Right to take her toher Por- 
tion by her Mothers Contract, and fo the Right of her Fathers Eſtate was di» 
volved to her ſecond Siſter, upon the terms therein contained, who was found 
lyal le ro pay the Proviſion to her eldeſt Siſter, contained 1m her Mothers 
Contrat, July 26. 1677. Jobn Stevinſon contra Marion Stevinſon. But theſe 
Proviſions donot hinder juſt and rational Deedsof the Father, as providing a 
Joynture for a poſterior Wite, as was found in the Caſe of Katharine Mit chel 
contra the heirsof Thomas Liilejohn, June y6. 1676. Nor will they hinder 
Fathersto provi.lcChildren of an other Marriage with competent Proviſions ac- 
cording to his condition, though thereby the conqueſt during the Marriage will 
be affected 3 Yea, where 1n a Contract of Marriage, the Huſbands preſent 
M-ans, and the Wifes Tocher, were provided to be 1imployed for the Man and . 
Waifcin Literent, whilksfailing, the one half to the Mans heir, and the other 
haif ro1he Womans heir. . There beingno Bairns of the Marriage, the Huſband 
was not found lyable to imploy that Sum, and the conqueſt in favours of hime 
ſelt and the Wiſes heirs, but that he might imploy the whole in favours of the 
Child he had by a poſterior Marriage, December 21. 1680. Bailitt Anderſors 


contra Andrew Bruce. 


20. The exception that all Parties having Intereſt are not called, will be 
ſufficient to iſt Froceſs againſt ſuch Heirs as have the benefite of diſcuſſion, 
without necellity to condeſcend or inſtru& any Right they may ſucceed to, 
January 24. 1667. Laird of Luſs and Glendening contra Earl of Nzubſaale, 


21. But the exception of the order of diſcuſſing will not be ſuſtained, un- 
leſs the Defender condeſcend on, and clearan Heritage, to which the anteriar 
heir may tucceed, which being a Dilator, muſt be inſtantly verified, as where 
it is notour 3. and where that cannot be, ſometimes Proceſs will, be ſuſtained : 
againſt both heirs of Line and of Tailzie- together, ſaperceding Execution 
againſt the heirs Male or of .'Tailzie, + till the heir of Line were- diſcuſs'd, 
Foy 13. 1626., Fdgar contra Heirs of Craigmiler.... And heirs of: Line and. 
Provition being purſued joyntly, the heir of Line renouncing; wasalloilied 
and Proteſtation .admitted for Adjudication againſt the heir of Line, which 
the Purſuer was ordained toaſligntothe heir of Proviſion, and was not found , 
oblieged turther to diſcus. the heir of Line, or to put him to his Oath on 
any other paſſive Title,ſeing the. heir of Proviſian required not the ſame,when 
the heir of Line renounced, nor (heyy. any viſible Eſtate which might befall to 
the heir of Line, June 22, 1678. Thomas Crawford contra the heirs ofthe Laird 
of Rater, The queſtion is here, what;is meaned by diſcuſſing, which 1s not 
underſtood by that heirs renouncing to be heir? July 26. 1622. Cowan contra 
Murray, but in that Caſe the renounced Heritage muſt beadjudged. Diſcul- 
ſing therefore,is by Horning, Caption,and Apprifing, March 22, 1527. Edgar 
contra Heirs of Craigmiller 5 or otherwiſe by Adjudication, incaſe the heirg 

 Mi-3 renounce, 
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renounce, by alledging his behaving as heir, was found in the foreſaid Ciſe, 
Cleghorn contra Fairlie, This paffive ſaccefiion of heirs in their Predece{loys 
Debts and Obliegments, making them perſonally lyable thereto, betalleth in 
three Caſes. Firſt, When the Heir is entered heyy. 2. When he 1s not cn- 
tered, but immixerh himſelf by medling himfelf as heir, or becoming lucra- 
tive Succeſſor, after the Debtcontragted, 3. Whenthe Heir is lawtully charg- 
cd to enter Heir, though he hath neither entered nor medled, 1t he do not 
renounce, he & perſonally ollieged 3 and if he do renounce, Is. Perfon an{ 
proper Eſtate is free, and only the Heretage is lyable, andthe Creditor hath 
A@tion contra hereditatem jacentem, The firſt Cafe is moſt ordinary and orderly, 
the ſecond inferreth the vitious paſſive Titles, Geitionem pro hxrede, or Pre- 
ceptionenr-hereditatis > of which in the enſuing Titles Let us here conſider, 
tiw(t,. che Charge to enter Heir, which is antecedent to the Entry ; and then 
the- Enery of Heirs it (elf, 


22, The Charge to'enter Heir, is founded upon the Act of Parliament, 
1540, cap. x06. anditis of two kinds 3 a general, Charge» and a ſpecial Charge - 
The general Charge to enter Heiriprocecdeth-thusz the Creduor,upon Sup- 
phcation, without Citation, obtaineth from, the Lords of Courſe, Letters paſ- 
ling- under the Signet, to charge the Party complained upon to enter heir, to 
the Compleaners Defun& Debtor, ' within 40 daysafter the execution of the 
Charge, with Certification if heentex not, ſuch Procefs will be granted againſt 
him,asiF hewereaQually entered Heir : The reaſon of this, Charge with us, is, 
becauſe Heirs are not lyable paſſzve, if they enter not, nor immix themſelves 
inthe Heretage ; and therefore, thatthe Creditor may not ly out beyond the 
Year and Day granted to Heirs to deliberate , the Law hath introduced this 
remeid, that the Creditor may charge the Debitors appearand Heir to enter 
whereupon he hath perſonal Aion againſt him, if he renounce not, an 
thereupon may reach not only his Heretage, but his awn proper Goods be- 
longing/to ham aliande ; and if he renounce, he hath Action coptra haredita- 
team. jactwhens þ at” 

The genera} Charge to enter Heir, may be execute againſt the appearand 
Heir,after the Defunctsdeath, even within the anus deliberand; ; but the Sum- 
mondsthezewpon, mult be after the Year and day expired, not only from the 
Defundts death, but fromthe Heirs bi. .1, if he be pofthumms, Spotſ. Heirs of 
Livinaſiow cortra Fallertonn ; and therefore a Summonds execute after Year 
ad Day-expired,' uporya Chargetoenter Heir within the Year, wasſuſtained, 
Twar v97 4638: David Miculloch contra Marſhal and” Reig, ' July 10. 1610. 
Neit Monagomery eontra Laird of Largſhaw. There is alfo an: AG of Seder» 
in An%0'36 13. alowmg genery} Chirges to enter Heir within the Year'and 
Day, orwithinthedays of the Chatge, if the Heir renounce 'and * omit that 
Defence,the-Decreet Cognitionis cauſe, and Adjudication thereupon;were found 
valid, -andthar aledgante proponed by another Creditor, was repelled 3 be- 
cauſe it was free tothe Heir as well to renounce when he pleaſed, as to enter 
when hepteaſed, July ro; 1633, Blair contra Broxr ; but itis like the poſte- 
rior Creditor hath been negligent, otherwiſe that prx natura a7/igentia of pur- 
ſuing and rehouncing withm the Year, would have been accounted collufive 
and traudwtent, and fo would not prejudge the other Creditor doing dilig-nce 
in the ordifiary way. * a þ Y 


General cherges to'eriter Heir, do evaniſh as incompleat diligences, if the 
Party charged dic betore Litſconteſtation or Sentence 3 and though the tourty 


days 


= 


. = 
Ke j2l 
days be expircd before the death of the Party charged, yet the Charge uſeth 
n3t tobe transferred or made u'e gf againſt any ſublequent Hear apparaitr, 
but it is not conſequent that 1t the Charger dic before Litucanteliation or Sen- 
tence, that the ſame ſhould alſo become void, becauſe the Charger doth not 
necetiitate the Party charged to enter or renounce wn favours of the Chargers 
11cirs, but of himſelf. And it wis found, that an Aﬀigny might infilt upon 
a Charge at the Cedents inſtance, after the Cedents death, though nothing 
follow cd thereupon during his life, Jaze 18, 153. Prior of Archattux conra 
Captain of Clanromnald, 


23, A ſpecial Charge to enter Heir, diffcreth from the general Charge in 
this, That the general Charge is 1n licu of the general Service: for thereby the 
Creditor reacheth the Perton of the apparant kcir of his Debtor, and his 
Eſtate or Goods eſtabliſhed in his Perſon,unleſs he renounce:and ſo the genieral 
Charge is the ground of Proceſs and Decrect for Payment. But thereby the 
Creditor cannot reach the Lands and Aunualrents, which are not as yet eſta- 
bliſhed in the Perſon of the apparant heir, he not being {pectally ſerved there- 
to, or infeft therein. And therefore, that the Creditor may reach theſe, he 
mult uſe a ſpecial Charge, which fupplicth the fpecial Service and Entry, 


This ſpecial\ Charge, though it proceedeth upon Supplication without Ci- 
tation, yet 1t mnſt be upon produRion of a Decreet at the Creditorsinſtance, 
not only cognitidrris cauſa, but for performance. And it 15 competent in two 
Cas - Firſt, upon the proper Debt oi the Party to be charged. For if the 
Debitor be unenterec to ſome of his Predeceſlors, and to their Rightsnot eſta- 
bliſked in his-Petſon 3 jm that Caſe the Creditor mult charge his own Debitor 
ſpecially to enter heir in the Rights. competent to him by that Predeceſlor, 
with certification if he enter not, the Creditor ſhall have fuch Proceſs and 
Execution againſt that' Land and heretage to which he might enter, as if 
he wereaGually entercd therein : whereupon Appriſing doth prageed, Inthis 
Caic theres no nece{liry of an antecedent general Chacgy, whichionly isuſed 
to the effect that the Debt may be cſrabliſhcd 1n the Perſon of the Debitors 
apparant heir p4{/ze, by a Decreet upon the general Charge, The other 
Caſe is, when the-Debt is not the proper Debt of the Party charged, but of 
lome Pied :cetfor towhom he may be heir : in which Caſe the, Dept muſt firſt 
be eftal-liited azainſt him paſſzze, and then followeth the ſpegial, Charge. In 
this Cafe the fpectal Charge cannot be till after Year and day,” becaule it pre- 
ſuppoſeth not only the Summons, but alſo the Sentence upon the general 
Charge, boih which muſt be after Year and Day. When the -Debt is the 
proper Dcbt of the Party charged, if the ſpecial Charge may not beat any 
time, even within Year and Day, or if it muſt be afterthe annus deliberandis 
This makes for theNegative, That it nceds not abide zhe Year of Deliberation, 
becauſe the intent of the Deliberation, 15 not ſa .much whether the Part 
charged wilt be heir, as whether he will perſonally ſubject himſclf to the 
ground of that Charge. For albeit he renounce not, it will not make him ly- 
able to any of the DefunAs Debts, except it be by his fraud and collufion with 
one Creditor in prejudice of another, And therefore ſcing he cannot delibe- 
rate, whether he will be ſubjcft to his own Debt, he ought not to have the 
benefite of Yearand Day before the {pectul Charge be cflectaal. Yet before the 
late Aft-preferring the diligence of the Defuncts Creditorstothe heirs proper 
Creditors, there was no reaſon to allow ſpecial :Charges for the apparant 
heirs own Debt, but more {ummar Exccutton than other Charges, foto pre- 
ter the apparcnt heirs praper Creditors to be Hcir, 


[i The 
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The A& of Parliament, which is the ground of the Charge to enter Heir, 
and is only the riſe of the ſpecial Charge, infinuates an Exceprion, if the heir 
be mar : Burt the cuſtom of the Lords hath introduced the veneral Gharge to 
con{titute the Debt, and allows both Chargcs againſt »rzors. 


There is no neceſſity eitherof a general or ſpecial Charge, as to real Acti- 
ons, which may proceed againſt apparant heirs 3 as poynding of the Ground, 
January 2, 1667. Oliphant contra Hamilton, Neither in Declarators or Redu- 
Ct1ON*. 


24. The remedy againſt both Charges to be heir, 1s a Renounciation to be 
heir, whereby the Renouncers Perſon and his proper Eſtate, will not be ly- 
able tor his Predeceſlors Debt, but only his Predeceſlors heretage. T his Re- 
nounciation uſeth to be offered by way of Exception in the Proceſs upon the 
general Charge:and if the Defender be not ablent.,it 1s. not ordinarily admitted 
by Suſpenſion, except in favour of Minors : who though being apparant 
heirs they take a day to Renounce and fail therein, yet they will be reſtor- 
ed againſt ihe ſame by Suſpenſion, without Reduction, January 25, 1628, 
Kennedy contra Mackdongal. Spotſ. Minors, Nisbet contra Nisbet, Burt if the 
Minority were controverſe, and not inſtantly verefied, it muſt be by Redu- 
tion, Spot} Minors, Mr. Thomas Craig Advocat contra Cockburg. 


Renounciation to be Heir, was admitted rebxs iztegris, though the Decreet 
and Charge were ſix years before, Fuly 20. 1626. Harvie contra Baron. Yeait 
was admitted, though there was an Adjudication, and the Dccreet ſupſended, 
which was declared to ſtand, and the apparant heirs Perſon and proper Eſtate 
were only freed. Spotſ. Reſtitution in t#ntegrim, John Oliphant contra Mr. William 
Blackiurn, A Renounciation to be heir was not admitted with this quality, 
Excepting to the Renouncer certain Lands whereinto he was appointed to be 
intcſt by his Fathers Contract of Marriage, and whereupon Inhibition was 
uſed before contrating of the Chargers Debt, to the effe& he might enter heir 
torhoſc Lands, Jammary 23.1627. Lady Ogilvy contra Lord Ogilvy, But inthe 
lizeCate, Hope Inhibition, Donald T horntoun contra Bailzze, June15.1615. and 
the like, Nowember 30. 1620, Adamſon contra Hamiltoun, the apparant heir 
was {uttered to renounce to be heir to his Goodfire, except as to thoſe Lands 
which his Goodfire had diſponed to his Father in his Contra& of Marriage, 
whereupon Inhibition was ufed : which the Lords found a fingular Title con- 
ſiſtent with a Renounciation of the heretage ex titulo univerſal: 


The Exception upon Renounciation to be heir, 1s clided, If the Defunds 
Eſtate be burthened with the heirs proper Debt - whichis taken off by the du- 
ply of purging theſame- asappears in the Deciſions before adduced. The faid 
Exception is al{oelided by the Reply, Asbehaving as heir,albeit theſane were 
libellcd as a ſeveral paflive Title, March18., 1631. Ragnel Bennet contra Bennet, 


25. The Entry of Heirs, 1s either of heirs general, or heirs{pecial. Thefor- 
mer requires only a general Service, which is neccſſary to all heirs, except 
heirs in Tacks, Penſions, and heirs nominatim, immediately ſubſtitute in Bands, 
But heirs of Tailzie or Proviſton muſt be ſcrved, that it may appear that the 
lcirs to whom they are ſubſtitute arefailed. And therefore the only Child of 
a Marriage was found to have no title to purſue Implement of the Contra& of 
Morriage, till he was ferved heir of the Marriage, Fly 21. 1676. Hay of 

: | Drumelzier 
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Drumelzier contra Earl of Tweeddale. The general procecdeth thus, a Brieve 
is taken out of the Chancery of courſe, without Citation or Supplication, 
for ſcrving ſuch a Perſon neareſt and lawful heir to ſuch a Defun&t. It may 
be direQed to any Judge ordinar at the Partics option, albeit the Defun& 
nor the heir never lived within that Juriſciction, March, 1530. the Laird of 
Caskiben Supplicant. 


The Lords may in Caſes where an ancient or important Service is required, 
chooſe the Judge moſt fitting for the Aﬀair, And when Brieves paſs of courſe, 
they are obtained to any Judge deſired. But they are eafily Advocat,and re- 
mitted to the Macers, with Aitleflors in caſes of ditticulty, 


The tenor of the Bricve, 1s by way of Precept from the King to the Judge, 
To enquire per probos © fideles homines patrie, That ſuch a Perſon dicd at the 
Faith and Peace of our Soveraign Lord : And that the uſer of the Brieve,is the 
neareſt and lawful heir. Sothis Brieve, hath only theſe two heads. Andthusnot 
only Heirs of Line may be ſerved generally, but alſo Heirs of Conqueſt, being 
to Succced to Reverfions, heretable Bonds, or the like Rights, not having an'/ 
Infettment, .or requiring a ſpecial Service: Hope Succeſſion, Earle of Dum- 
bar's Hears., And no doubt, Heirs Male may be ſervedgenerally, that they may 
ſucceed to the like Rights which may be conceived in their Favour, and 
whereunto they can have no other Acceſs. And for the ſame reaſon, Heirs 
of a Marriage mayalfo be ſerved, and Heirs of Proviſion in Bands. *' », 

General Services, uſe to be included inſpecial Services, as Members thereof, 
and a Retour to-an Annual-rent, bearing to be granted to Heirs whatſoever, 
and that the perſons retoured Heirs in the ſaid Annual-rent, was found to. in- 
ſtru& him general hcir, though it did not bear per expreſſwm, that he was heir 
generally, but only.,in that Annualrent : Feb. 9. 1676. Ricartown Drummond 
contra Stirling of Asrdoch. 


The general Service of Heirs being retour'd, doeth ſoeſtabliſh Rights not 
having Infefttment (as Diſpoſitions, Heretable. Bonds, Reverfions, Appriſings, 
and Adjudications ) in the Perſon of the heir ſerved,as that no poſterior heirs 
can have Right thereto, unleſs they be ſerved heirs to the Perſon laſt ſerved 
heir,though theRight ſtood inthe name of the firſt Acquirer,and not of the laſt 
heir, asan heretable Bond or Reverſion remaining in the name of a Father, to 
whom his eldeſt Son was ſerved heir generally, whodying without Iflue, the 
ſecond Brother muſt be ſerved heir to his Brother,and not to his Father there- 
m: as was thought by all the Lordsafter diſpute preſenta, albeit the matter 
was agreed without decifion. Sposſ. Heirs, Captain Petey Rollo contra Stewart 
of Gairntullx, The reaſonis,becauſe thegeneral Service is a compleateſtabliſh- 
ing of the Rightin the Perſon of the heir - and therefore asin ſpecial Services 
the heirs ſerved to him who died laſt veſt and feiſed as of Fee, whereby that 
Right 1s eſtabliſhed 3 ſo in the general Service, the heir muſt beſerved to him 
in whoſe Perſon the Right ſtood laſt. And though in ſpecial Services, -the 
heir cannot be ſerved to him who is laſt ſerved ſpecial heir, unleſs he had been 
alſo Infeft : the reaſon thereof is, becauſe the ſpecial Service as an incompleat 
Right evaniſheth, and the next apparant - heir muſt be ſerved again to the 
ſame DefunR, but 1tis not ſoin general Services. 


26. The Entry of Heirs to Lands or Annualrents, the Fee whereof is by 
Infeftment iseither by conſent of the Superior voluntarly, or by Laws The 
former is by the Supecriors Precept, which trom the initial words thereof, Ro 
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mihi clare conſtat, &Cc, is called a Precept of Clare conſiat, by which the Supe- 
rior-acknowledgeth, that the Defun&t died Jaft velit and ſeifed im {uch Lands 
or Annualrents, and that the fame arc ho!den of him by tuch a Tenor, and thar 
the obtainer of the Precept ts nearcſt and lawfit Heir to him ut the faid 
Lands, &6, and thathe isof lawful Age for entermg thereto. Ard ther tore 
cernmands his Bailfff to Infeft him therein, Infefrment being palt accorcing- 
ly, grveth that Party the real Right of Lands or Aunvairents it don: Dy the 
17ht Supericr, It doeth alſo tontiitute the receiver thereot Heir paljzze, 
214 makes him lyable to his Predecelfors Debts: burit will nor conftiture or 
inttre& him Reir ave, or give him an 2@iveTiile topurtae as Her. Fea it will 
not be a ſafficient title as to the real Kight of the Ground againſt any other 
Party, thanthoſe who acknowledge the Giver thereofto be Supertor, andthe 
R-ceiver to be Heir, For ifupon any other colourable Title, they queltion 
any ofthefe, the Infeftment and precept of Clare Conitat will not be fuſhici- 
ent aloce, miles it have obtamed the bencfit of a Potteflory Judgment or 
Preſcription. 


: 27, Like unto this isthe entry of Heirs, withm Burgh Royal, by He{pand 
Staple, according tothe Cuſtom of Burgh, which is inſtructed by rhe Inſt;uv- 
mene of Scaling only,without other adminicles, November 13. 1623. Mer- 
ſhalleortra eAMcrſhal, Fuly pennlt. 1629. Wilſen contra Stewart+ In which 
cae, though aSeahng by Help and Staple, was ſuſtained to inftru@ an Heir 
athiot; yer 1t was only becauſe this purſuer had been proven Her paſſzv8 
the £y, at the inſtance of that Detender. 


28; The ſecureſt Entry of Heirs ſpecially, in Lands or Annalrents, 1s by 
T aw,ffhe rrocedor whereof is in this manner: Any Perfon may fummarely 
ottain a Brieve, out of the Chancerre, in the fame manner, as the general 
Brieve, whichis direRed by way of Precept from the King, or Linder the 
Rezality, having CLapel and Chaxcelarie ; whereby the Judge to whom it 
1s direEed, is ordained, by an Inqueſt upon oath, to enquire, Who died laſt 
Veit ang Scized, as of Fee ſuch Lands, or Annualrents: And if, at the 
Faith and Peace of -our Sovermign Lord, and Who is his neareſt and Jawtul 
Hetr therein, Of whom it is holden in Chief ,* By what Service, and What 
the Value of it is, now, and in time of Peace; And if the ſaid Heir be of 
lawful Age, In whoſe hands the famenow 1s, From what time, How, By what 
Service, By whom, and through what cauſe. It is needleſs to be Curtous con- 
cerning the number of the heads of this Brieve, fome parts thereot not being 
dittm&t, but explicatory of the former. 


29. 'Fheſe Brieves are accordingly dirett to the Judgesordinary, where the 
Land, 'or Annualrent lyes, as to Sheriffs, Bailiffs of Royaltie, or Regality, 
or Bmlifis of Burghs-royal. But if there be juſt exception, agamſt the Judge 
ordinary of the place, or if the Lands, or Annualrents lye in divers Ju- 
ritdittens, and ſo be repreſented; Worrand will begranted, upon Suppli- 
catid# to the Lords, that the DireQor of the Charcerje, iſſue Brieves to 
other Perfors : and frequently, inthe caſe of diverſe Juriſdiftions, they are 
careted to the Macers. | 


Ay "uh 


30. By Vertue of this Brieve, the Judge ordinary, or Delegat, to whom 
th-y are direct, citeth Perſons to be members of inquelt, upon 15. daycs: 
Anil prochaimerh the Brieves at they Mercar Crofs,unleſs they be Serve at the 
Gr/ ales Court,” when all the Free-holders arc oblieged to be picſent, 


_— 


and 
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and then the Brieve may be ſerved , without further delay, conform tothE 
Aﬀ of Parliament 1429. cap.27.and Pay. 1503, cap. 94. where it is left ar- 
bitrary, to fummonthe Inqueſt on what dayes the Judge ſerver ofthe Brieve 
pleaſerh: or preſently, if they be Perſons of Inqueft pretent inthe Tolbooth, 
un-ſummoned. But in all cafes, the Brieves muſt be proclaimed  publickly, 
at the Market Croſs, in plain Market, where moſt confluence of people is 
gathered, ſo as it way come to theknowledge of the partie, before whom 
it ſhould beſerved. And then, thatthe ſaid Brieve be thrice cryed, platnly 
together : which 1sby three ſeveral Oyeſles, with a loud and audible Voice, 
betore the reading of theBrieve, and the Sheriff's Precept thereupon : and 
each Oyes to bear as great diſtance from other, as the time required 'to 
give the ſaid Oyes, thrice: and thatthe Officers of the Town beprefent.Bur if 
the Brieve come to be ſerved ſo near Whitſunday, or eMartinmaſs, that there 
dees not intervene a Marker day, the Brieves may be proclaimed upon any 
week day; the ' Officers and fix. others of the Town being preſent : Yet, 
either the day of Compearance, or the day of Citation is numbered, asone of 
the fifteen. July 27. 1626. Mackenl/uch contra Mackenlloch, 


There is no neceſſity to Summon any Defender: in lieu whereof, is the 
publication of the Brieve, by Proclamation at the Market Crafs. Yet upon 
the Supplication of the partie interefſed, Warrant was granted by the Lords, 
tothe Director of the Chancerie, that no Brieves ſhould be iſfued for 
ſerving Heirs to fuch a DefanR,unleſs they contained aClauſe to cite the Suppli- 
cant, who was Donatar to the Defun&ts Baſtardrie, Spots. de hereditarijs a(Fi- 
onilus, Mackent/vch contra Laird of Martoar. | 


31. The Inqueſt being called, confiſteth ordainarly of _ r5. Perſons? 
againſt whom, Iike Exceptions are competent, as againſt Witneffes And 
thongh Craig, lib. 2. dieg. 17. regraterh , that any perſon is admitted to be 
one of the Inqueſt, whoſe Rent exceedeth not 40. hb. rhough they be not 
pares caries, nor Con-vallalls with the partie to be ſerved , neither of the 
zicinity, or Neighbour-hood, contrary to the Intent and Ancient Cuſtomof 
theſe Services: Yet he acknowledgeth, that it was fo ordainarly, eſpecially 
in the Serviceof Noblemen: and Cuftom hath containued the fame hitherto, 
But thoſe of the Neighbour-hood were fitteſt : becauſe, as Craig obſerveth in 
that place, Inquefts are in the middle, betwixt Judges and Witneſles, 
partaking part of them both for two, or more of them, of their proper Know- 
ledge, will be ſufficient for Witneſſes, in the matter of fa#; and upon their 
declaration, all the reft will Serve affirmative, without any other Teſti- 
mony. And it is like they have been of old, fole Judges in Brieves, the 
Judge ordinary , having no more power, but to call and order them. And 
they are yet with the Judge ordinary, or Delegat,as Judges: for they muſt 


ſerve, and do ſometimes feal the Service with him. © 


" 32. The Inqueſt being ſettled, the Heir apparant gives in his Claim, 
craving to be ferved Heir to his Predeceflor,in fuch Lands, or Annualrents: 
and therewith the Brieve and Executions thereof, together with the 
inſtructions of the fame. , . " 


- f* 33. The Brieve and Claim are as a Libel; againſt which, any partie 
compearing, and found to have Intereſt, may propone their Exceptions; 
which are many more than thoſe , contained in the_faid laſt AZ of Par. 
1503. cap. 94- And firſt againſt - —_— as being blotted in the 

date 
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date,or other. Subſtantials,and ſo »ul! ; which thereby may not be mend, :© 
orherExccutions: as the Name, and Sir-name of the Followers. and of rhe 
Dctender;. the name ofthe Land, and Cauſc upon which the Brieve waspur- 
chaſed. Which was found, not only,to extend to the blottivg of the Bricve, 
'but to the Executions thereof. July 27. 1623. Mackeulloch contra Martoun.Or 
as not proclaimed upon fifeen dayes, which allo will be relevant, by way of 
Reduction, Or that the Defufi& was Baitard, and had no lawtul Ifue. Or, 
that the purſuer of theBrieve is Baſtard,and ſo incapable of Succeſsion: wherc- 
41n, if the proponer be more ſpecial, and pregnant, thay the apparant Heir, 
1n his EOS A of being neareſt and lawful Heir 3 he will be preferred. 

Exceptions alſo are Competent, as tothe point of Right, by proponing, and 
inſtructing, that the Defun& was denudedof the Fee: but Exceptions upon 
paralel Rights, that theDefun& had not a good Right, arenot competent here, 
And alſoExceptions upon the age of the apparent Heir,or his being forefaulr, 
' or Rebel, &c. are here competent: and hkewiſe Obje&ions and Debates, upon 
Inftractions and Writs adduced for proving of the Claim and Head of the 

Brieve. In which caſes,if there appear difficultie,or intricacie; the Lords upon 
ſupplication,willconſtitute Aﬀeſlors.or grant Advocation of the Service: and 
after diſcusfing ofthe points iz jure, will remit the ſame. either tothe ſame, or 
to other Judges delegat. Bur no Objection or Exception will be admitted, 
unleſs it be inſtantly verified; becauſe this Brieve is no Brieve of Plea, Par. 
"1503. cap. 94. and therefore cannot admit of terms to prove Excepti- 
OS. 


34.The Debates upon the Brieve being diſcuſſed, the Purſuer thereof muſt 
rove, and irſtrud ſuthciently the Heads of the fame. As firſt, that the De- 
unt died laſt veſt and ſeiſed, as of Fee, at the faith and peace of our Sove- 
raign Lord: which comprehends, firſt , the Death of the Detunt, which is 
ym: Hier proven by the Knowledge of the members, Netorietie,or common 
Fame, without neceſſity to inſtruct the ſame, by ocular Witnelles who faw 
the Defnn die, or buried But in caſe of the DefunGts Death out of the 
Countrey, orif itLe dxbious or controverſc;the teſtimony of Witncfles , or 
proper knowledge of two, at leaft,of the Inqueſt, or Teſtificats from 
abroag, eſpecially from the Magiſtrats of the Place where the Defun died, 
of was buried,are requitite: or common Fame;as to Perſons who periſh, or 
are killed, 


"The ſecond poynt of this Head is,that theDefun died, laſt veſt and Seiſed 
as ofFce:which muſt be inſtructed, by production of theInteftment,fpeciallythe 
 Taſtfrument of Seifing,and warrant thereof or ground of the ſame;For though 
-#n artiquis the very Precept cannot be ſhown, yet the Charter, or Diſpoſition 

willbe a ſufficientAdminicle,to corroberat thisSeifing,that it be not accounted 
only as the aſſertion of a Natar : Yea, thereis no doubt , but fince the At 
of Preſcription, conſequent Seiſings having the Courle of fourtic Years, may 
intrud& this point : being ſufficient even 1n the caſe of Competition, which 1s 
muchexaCter than this. AndSpotswoodobſerveth uponRetours,that in Armor 547. 
e negativeService was reduced, upon produRion ofa Tranſumpt of theDefundts 
Scising, out ofa Protocol tranſumed before a Comiſſar, with a Decreet agairft 
the Superiorz: bearing, to have confeſſed, that he had infett the Detund, 
Bur here the inſtruQing the Defun's being once infett, will infer aPreſumpti- 
on, that he ſo continued, and ſo died Infett : unleſs the contrary be proven, 
that he was denuded, 


The 
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The third poynt in this Head, That the Defin dicd at the Faith and peace 
of our Soveraign Lord, is alſo pretumed : quiz quod inefſe debet preſs. mitur. 
And therefore needsno other Probation, bur layerh the burthen of Prubation 
upon theAlledger in the contrary, viz. That the Defur& died Rebel, or 
that he was Forfaulrted, or his Blood attiainted : which may be clided; 
by the Replyes of Relaxation, Diſpenſation,or Reſtitution. But there uſeth 
{mall notice to be taken of. Rebellion upon civil Debts: butonly open Re- 
bellion of War, or upon T reaſonable Cautes, whereupon the Defunct was 
declared Fugitvez which makes the DefanR, as to this poynt, not to die at 
the Faith of our Soveraign Lord. November 21. 1626. Seatoun Supplicknt, 


35. The ſecond Head of the Brieve;is, That the Purſuer isneareſt and Jaws 
fal Heir tothe Defun& in theſe Lands. Which refolveth in two points: Firſt, 
that the Fee was provided toluch Heirs, as are contained in the Claim, whe- 
ther they be Heirs of Line, or of Conqueſt, Heirs Portioners, Heirs of Mar- 
riage, Heirs Male, or of Tailzie and Provifion. And this can only be in- 
ſtructed by the DefunQ's Infetrment, and other ancient Evidents where in 
diitzo, the Prefumption 1s always for the Heir of Line. So that if itbe not 
ſufficiently inſtrufed, that the Fee was provided to ſpecial Heirs, it will be- 
long tothe Heirs general, of Lyne, or Conqueſt according to Law: as if it 
be inſtructed by three conſequent Stifings, which ordinarly do not expreſs 
the the ſeveral Kinds of Heirs. 


The other pomnt of this Head is, That the Purſer of the Brieve is neareſt 
lawful Heirs which fonetimes alſo 1s inſtructed by the Infeftment. As when 
the Perſon to be ſerved, is a Member of Tailzje nominat : asif the Infeftment 
bear Land?, or Annualrents,to be granted to the Feer, and to the Heirs of 
his Bodie 3 which failling to George his Brother, &*c. George purſuing a ſpe- 
cial Service, needs no further inſtru&ion: becauſe, That he is |=. þ: He. 
fun&+s Brother, paſſeth without probation as Notorium. But ordinarly the 
Propinquity of Blood mult be proven to the Feer, who died laſt infeft, orto 
ſome r:ember of Tailzie ſubſtitute. For proving whereof, the Relation muſt 
be particularly condeſcended on, according to the Line of Succeſſion, menti- 
oned in the former Title, as that the Purluer is the Defun&'s eldeſt Son;or 
the eldeſt lawful Son of that Sonz or that they are the Daughters of that 
Son, &«< or the Jawtul Daughters of the DefunR, &&c, And it will not 
bc ſi:fhcient to inſtruct, or ſerve the Purſuer neareſt lawful Heir ; with- 
out condeſcending. Here alſo the 4m of Blood, being condeſcend- 
ed on, and proven 3 it is ſufficient, in whatfoever Degree can be proven, 
though it were beyond the renthDegree. Yea, any Degree being preſumed 
to be the nearcſt Degree, unleſs a nearer Degree beinſtructed; for it reſolves 
in thisNegative, that there is no other nearer Degree 3 which as other Nega- 
tives, proves it ſelf. And that thePurſuer is notonly neareſt Heir, according 
to Linea] Succeſſion, by Courſe oi Law ; but that he, nor none of the In- 
tervenient Blood were Baſtards, orunlawful Children,C which is inſtruged 
ſufficiently by common Fame , or being ſo holden and repute, in the In- 
termediates) it will be ſuthcient, that nothing is known to the Inqueſt, on 
the contrary , unleſs Baſtardrie be on the other part alledged , and inſtru&- 
ed. This propinquity of Blood is proven, either by Writ, or by Retours, 
Intettments, or Deſignations, or Acknowledgmentsof the Feer for the time, 
bearing ſuch 2 Perſon to be of fucha Degree, or Relation to him. And in 
antiquts, Wins bearing fuch Deſignation and Acknowledgment, even by 
otheis ot Fame, will be ſufficient. For there is not equal evidence of Fame 
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required in all Cafes. And therefore, when the Fee'is to fall Caduciirie, 
and ro ceaſe from the Feer's. proper Blood , lelle provation will ſerve, than 
when the Competition is betwixt divers Perſons of the fame Blood; or ax 
lcalt members of the ſame Tailzie: among(t whom the pregnantelt probati- 
on will take place. So the Service and Retour of the Earl of A4:rth, then 
dcligned Farl of Stratkern, was reduced; becauſe the propinquity of lood 
not ſufficiently in{tructed-which could not be known by the Inquelt, or was 
Witnelics, the progreſle thereof being far paſt memory of man; and Hear-{ay, 
or common Fame was not found ſufhcierrt. Neither were the Writs produced 
ſuticient to prove the ſaid Earls Propinquity of Blood to Daud Earl of 
Strathern, Son to King Robert the ſecond, or to Exphamr, only Daughter to 
the ſaid David , and Fatrick Graham her Spouſe: which progres not being 
luthciently inſtructed, the Right remained with the King , as the unqueſtt- 
onallc Deſcendent of the faid King Robert the third, and ſo Heir of his Bro- 
ther, the {aid David Earl of Strather»  $o that noother lawtul Ifjuc, being 
proven of tlie ſaid David's own Bodie, nox of any other nearer Brother; al] 
his Right remained with the King , as deſcending from King Robert the thirg, 
who was Bother to the faid David Earl of Strathern. March 22; 1633, 
The Kivg contra the Earl of Strathern. Thereis another Exception again: 
this Head, That the Purſuer bath {lain his Father, Mocher,Good-lire, Grand- 
fire, &c. whereby he, and all his Iflue are excluded from the Heritage of 
the Partie flain, if hebe convift thereof by an Aſlyſe and the next Agnat 
may be ſerved. Par. 15 94. cap.220. Which was not ſuſtained, where the Slay- 
er was only declared Fugitive, for not appearing to ungerly the Law, in a 
Ditruy for Slaying his Mother, Feb, 3. 1674. Mr. George Oliphant contra 
Oliphant. 


36. The third Head of the Brieveis,Of whom the Fee is holden in Chief or 
who is immediar lawful Superior thereof - and this muſt alſo be inſtruQed by 
the Inteftments : whereby the Giver of the laſt Infeftment will alſo be pre- 
ſumed ro contmue Superior,and the Inqueſt will ſerve accordingly; unleſs ano- 
thcr Superior be inſtruced,or acknowledged by theP urſuer. Which acknow- 
ledgment, in reſpe& ofthe Purſuers hazard of Diſclamation, and that the 
ſubſequent Supertor's Rights are in his own hand, and hecannot be prejudg- 
ed by the Servicez therefore that poynt will be ſo ſerved periculo pe- 


tentss, 


37. The fourth Head of the Brieve is, By what Service the Fee is holden, 
whether it be Ward, Blench, Feu or Burgage 3 which alſo muſt be inſtrug- 
ed by the Evidents. And if nothing elſe appear, the Fee is preſumed to be 
Ward , becauſe that only is the proper Fee, and the others are improper, 
declyning from the nature of Fees : and therefore are not preſumed, but 
muſt be proven : Andas Craig obſerves, lib. 2. dieg, 17. It will not inſtruc 
the Fee not to be Ward, though it containa particular Reddendo, of a Cane or 
Dutie; yea, though it bear pro omnz alio ſeritis & queſtione ſeculari: unleſs 
it expreſs the ſaid Reddexdo tobe inname of BlenchDutie, or inname of Fey» 
Dutiez Soan Infeftment, bearing a particular Duty payable at Whitſanday, 
and Murtizmaſs yearly,cun ſeruitiis in curiis noftris debitis &* conjuetis; was 
found tobe a Ward Holding. Hope de Fendi Renovatiohe Williamſon contra 
1 berſon: Andan Infettment bearing ſex denarios nomine cane,with a Taxed 
Marriage, was found Ward. Feb. 7. 1610. As was reſolved by Oliphant 
the King's Advocat, ina Conſultation with the Biſhop of St. Ardrews, tor 
cntring the Lord Zizdſay to the Lands of Struthers, co 
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39. The fifth Head is, The Value of the Fee now, and in time of Peace, 
The reaſon of inſerting of this Article, is, becauſe there is due to the Sapert- 
or a years Rent of the Fee, for the entrie of the Heir, which is called the 
Relief: of which formerly, Tele Syperiority. And that ut might be con- 
ſtant, and liquidat, there was a general Valuation of the whole Kingdom, 
whichis called the old Retour, or old Extcnt. Thereafter there was a ſecond 
Retour, called the new Retour, or Extentz whereby the new Retour of 
ſome Shires was made the Triple, and ſome the Quadruple of the old 3 Yea, 
diffierent new Retours were 1n the ſame Shyre, but there is no new Retours + 
in Southern Shires , upon the Border, which were frequently waſted with 
War, and little addition in the Northern Shyres. So the meaning of the 
Article is, what the Fee is worth now , that is, what the new Retour, or 
Extent thereof is, and what it was worth in the time of Peace, or what isthe 
old Extent thereof. Craig declares, he could never find clear ſatisfaction in 
the reaſon of theſe exprethions , eſpecially, why theold Retour is called thar 
which was in the time of Peace. And he conjectureth,that becauſe our fore 
Fathers are ſaid to reſt in peace, therefore, by the ſame peace, is meant 
the time of our Predeceſlors. But I ovnceive the matter may be better cleared 
thus. The Caſualities of the Superiority were,of old, the Chief Patrimony 
of the Crown of Scotland, and were further extended than of late: and 
therefore it ſeems, that the time of the making the new Retour, and cauſe 
thereof, was the frequency of War, requiring an Addition of the Royal Re- 
venue. And though, through the alteration of the Rate of Money , neitherof 
the Retours be now conſiderable; Yet doubtleſle they were very confider- 
able 1n thoſe times. So that by quid valet nwunc, 1s to be underſtood in time 
of W_r, at. which time the new Retour was made : which is the more evi- 
dent, by the oppoſite member,what was the Value in the time of Peace. So 
that theold Retour, being that Value which was beforethe neceſlity of heigh- 
tening thereof, by the War,js fitly ſaid to be that which wasintime of Peace: 
and the new Retour, that which was made in time of War. And immediately, 
after the Conſticution thereof, the Brieve was made to expreile it, by the 
then preſent time, Nunc: which hath been alwaysſo continued, becauſe the 
Style of Brievs is not tobe altered. This is the more evident, that the Bor- 
dering Shyres, which were frequently waſted, by Incurſions, were not alter- 
ed in their Extent : So thatit hath been made in a time of War. 


The new Extent is not only the Rule of Relief, butof Non-Entrie, in 
Lands holden Ward, and Blench: for the new Retour Mail is only due 
till general Declarator, But in Feu Lands, there is only regard to the Ex- 
rent for during the Non-Entry thereof, at leaft before general Declarator, 
norhing is due: but the Feu Dutie, and the Duplication thereof for the Res 
lieF Annualrents have na difference, before or after Declarator : and there- 
fore are alwayes Retoured tothe full Value of the Annualrent, and is thus 
expreſt, quod walet ſeipſum. 


39. The fixth Hcad is, Whether the Purſuer be of lawful age» Wherein we 
mult diſtinguiſh betwixt Ward Holdings and other Holdings,Blench, Feu, or 
Burgagez For in theſe, any Age is lawful Age. but in Ward-:Holdi 
becauſe the Superior by vertue of the Ward, hath the profit of the Land, 
duringthe Heirs Minority 3 therefore they cannot enter till their Majority, 
at which time,only theHeir is of lawfulAge: which inMen is,twenty one Years 
compleat,and in Women fourteen Years compleat. Ja#nary 27. 1610. Laird of 


| Kilbirnie contra Fairly. Yet ifthe King, orany other Superior give Diſpens 
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lation of the Age, the Service will procecd, bur the benefit of the War 
continucth with the Superior, by the Diſpenſation in the Ditpoſition. The 
Heir: Age muſt alſo be inſtructed tothe Inqueſt, either as being Notour, by 
inipc&ion of the Perſons 3 for it would be Ridiculous, to prove a Grov- 
headed Heir tobe Major, but in dxbio, Witneſles, or other fuftcicut Admi- 
nicles muſt be adhibited, 

40. The ſeventh Head of the Bricve, is, In whoſe hand the Fee is; that 
is, to whom the profit and benefit thereof doth now belong. For ordinar. 
ly the Fee is Retouredy to be in the hands of the Superior by reaſon of 
Non-Entrie , but ſometimes retoured to be inthe hands of the Supeiors, 
Superior, when the Superior hath loſt the Cafualitics of the Superioritie,dur. 
ing his Life ; and ſometimes it isin the hands of the Liferenters, by Con- 
junR-Fee, or Liferent holden of the Superior; which doth not hinder the 
Entrie of the Heir to the Fee, yet excludeth No1.-Entrie. 


The remanent Particles of the Brieve, From what time, how, by what 
Service, by whom, and through what Cauſe; are but circumſtances rela- 
tive to the laſt Head: that thereby it may appear, Firſt, How long the Fee 
hath been in Non-Entry, or in the hands of the immediat Superior, 
or Lifcrenter. 2. How it came to be in that Condition: So it became in 
Non-Entrie, by the Vaſlal's Death, and in the hands of the mediat Superior, 
by the contumacie of the immediat Superior, in not entring his Vaſſal 3 and 
m the hands of the Literenter,by the Infeftment of Liferent, granted by the 
Superior. 3. The kind of Service which relateth to the Fee*s being in the 
hands of the Liferenter, in reſpe& that the Liferent , is oftimes a different 
Holding from the Fee, and is ordinarly Blench; and therefore it is the Supe- 
riors Intereſt, to know what ſich Service is, and alſo to know by whom, 
and through what Cauſe, the Fee is in the hands of ſuch a Perſon. Theſe 
Circumſtances therefore, do not make diſtin Heads of the Brieve, and are 
nor al ways neceſlary tobe retoured, as the former Heads be. 


41 The points aforclaid being cleared, and inſtrufted to the Inqueſt, the 
Service is the Sentence or Decreet: which ought to be ſcaled with their 
Seals, and with the Seal of the Judge, to whom the Brieve 1s direRed, and 
is returned to the Chancerie, whence it 1s called a Retour, being Regiltrate 
there, and Extracted ; till which it is not compleat: neither doth the Service 
ordinarly inftru& the ative Title but only the Rerour. The Service 
is keeped in the Chancery, for Warrant of the Retour: Yet it was 
found, that Services before the year 1550. were ſufficient to ſatisfte the 
ProduQion in Improbations, or Reduchons, without producing the Re- 
tour it ſelf; becauſe at that time the Books of the Chancerie were deſtroyed 
by War. Feb. 17. 1624. Lord Elphinftoun contra Earl of Marr. 


42. Retours are eaſily annulled, or reduced,becauſe no Defender is cal- 
jed thereto, and the Probation in moſt part, is by preſumption, as hath 
b-cn ſhown; and by the proper Knowledge of the Inqueſt, or Witnetles, 
whereof there ſeldom remaineth any Teſtimony in retcxtis. The Lords 
would not reduce a Retour for want thereof; But ordained the whole In- 
queſt to be examined upon oath, upon what Evidence they ſerved. Feb, 24. 
1565, Sr. James Mercer of Aldie contra William: Rowen. A Retonr being 
found wut in one Head, was found 2wll in otum, Hope ,Retc#:, Laird of 
f rct:a12 Contra 

A Re- 
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A Retour of a Siſter as Heir to her Brother, was found zu! byExceptiott 
upon produttion of another Brother's Retour, though poſterior, who there- 
upon was preferred; albeit an excommunicat Papiſt. Feb, 16. 1527, Lord 
Colvil contra Mr. Walter and Chriffian Herds. And a Retour of a ſecond 
Brother ſerved Heir to his Father, where the elder Brother wasabſent, and 
repute dead: but returning home again, and granting Band to a Creditor, 
who charged him to enter Heir, and appriſed and poſlefied; the Re- 
tour of the ſecond Brother was thereupon found «ll byExceptionz albe- 
it twenty Years after the Date thereof : though by the AF of Parliament, 
1617. cap. 13. Retours are not quarrellable by Reduction, or Summonts 
of Error; unleſs the fame be intented, execute, and purſued within twenty 
Years after the Service, and Retour, in reſpect of the Appriſing, and Polles- 
ſion within theſe Years, which import an interruption; and that the ſecond 


Brother's Retour was »ull by Exception,and needed no ReduQtion. January 
Il. 1673, Lambcontra Arderſon. 


A Retour was alſo axrulled by Exception, by referring to the Partics 
oath, that he had no contingencie of Blood with the Defun&, Feb. 10, 
1636. Murray contra Sinclair and Meikle, The like inthecaſe of a Wo- 
man retoured ſole Heir: it being inſtantly verified, that there was an- 
other Siſter. Hope, Retour of Idiotrie, Fairly contra Fairly. The like was 
found by Reply , referring it to the Partie's Oath, that he was Baſtard, 
Spots, Retours, Murray contra Murray. 


43. Retours are ordinarly an#ulled and reduced by a great Inqueſt, of 
twenty five Members: who do enquire,not only concerning the Verity,and 
Suffiencie of the Retour; but alſo concerning the Ignorance and Malice of 
the Jerantes ſuper aſſiſa : which is not always inferred, when the Retour is 
reduced. As if it be found, that the DefunG died not, laſt veſt, 
and Seaſed; as of Fee ; by inſtruing that he was denuded: July 7. 1663. 
Iſabel Mow contra Dutcheſs of Bucclengh. Or that he died not at the Faith, 
and Peace of Our Soveraign Lord ; by in'trufting that he was forefault: or 
that he was not neareſt and lawful Heir; by inſtructing a nearer Heir: is no 
Error in the firſt Inqueſt; ſeing theſe points were preſumed, and needed no 
probation. And 1n like manner, if by ReduGtion, there be a more pregnant 
Condeſcendence and Probation for another Partie, than for the Heir ſerved; 
it will be no wilful Error, unleſs competition had been at the time of the Ser- 
vice. But it muſt be an evident and grofſe Error, m the poſitive Probation, 
ſpecially concerning the Death of the Defun&, and his being once infeft; 
the ſpecial Relation , and Degree of Blood of the Heir, his Age, andthe 
Extent of the Fee, which though the poynt of leaſt moment, yet will 
annull the Retour. But if there be a probable cauſe for the Inqueſt, as -by 
production of Writs containing wrong Extents; they will be declared free of 
wilfull Error. Spots. Retours, Mark Kerr contra Scot of Hartwoodmires, The 
manner of reducing of Retours, is, by a Summons of Error againſt the Af- 
ſyſors before the Kings Council, which is now the Lords of Council and 
Seſhon. Par. 1471. cap. 47. 


44+ Though'it be the ordinary way to arm Retours, by a great In- 
queſt ; yet the Lords doſometimes ſuſtain Reductions thereof as erronious; 
by Witneſſes before themſelves, without a great Inqueſt, July 7. 2663. v1ſa- 
bel Mow contra Dutcheſs of Bucclengh. 
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45. The Reduction of Retours being of ſuch hazard to the members of 
Inqueſt. it is ſtatute Par. 1494. cap. 57. That they ſhall not be reducible, 
but within three years after the Date 3 fo as to inter Error agamilt the [1- 
queſt : albeit they may be reduced, as to render the Retours zu4{ mm them - 
(cives at any time,within twenty Years after they were deduced, Par. 16 17, 
cap. 13, Which A@ reacheth only Retours afterit, but not Retours before, 
and actions againſt the fame; which Preſcrive by the general 4@ of Preſcrip- 
tion, Par. 1617. cap. 12. As was tound November 28.1665. Younger contra 


Jobnſtoun, 


46. The Heir being thus ſpecially ſerved and retoured, it the Fee imme- 
mediatly hold of the King, he docth thereupon obtain Precepts out of the 
Chancery, of courle without Citation 5 commanding the Jadg- ordinary of 
the Place where the Feelyes, Sheriffor Bailiff, to give Sealtne tothe Perſon 
retoured, capiendo ſecuritatem, taking Security for the Non-Entry and Relief 
due to the King - for which the Judge ordinary is countable m Exchequer, un- 
leſs the Profites belong to himſelf as Bailiff of Regality. It the ſaid Judge or- 
dinary do not grant Seafine accordingly, the Lords upon Supplication, and 
Inftruments of his diſobedience, will grant Warrant to the DireQor of the 
Chancery, to iflue Precepts to an other Perſon as Sheriff in that part ſpe- 
cially conſtiture, without fir uſiag Horging againſt the Ordinary diſobeying, 
Sporf, David Balfour Sapplicant. 


Theſe Precepts, becauſe of the Clauſe capiendo ſecuritatem, were found to 
make both the perſon of the Heir, and the Ground lyable tor the Sums due 
thereby, though Infeftment was never taken. Spot). Sheriff, Laird of Stobs 
contra Laird of Lauriztoun, Thele Seafines are appointed to be given by the 
ordinary Clerk of the JuriſdiQions, Parl. 1540, cap. 77. Parl. 1567. cap, 27, 
Parl, 1587. cap,64. If the Fee be holden of any other Superior than the 
King, if he do not willingly grant Infeftment upon fight of the Retour; the 
Heir will of courſe get Precepts out of the Chancery, to charge the Supe- 
rior to <nter and infeft the Heir ſoretoured : with certification it he fail; he 
ſhall loſe the benefite of the Superiority during his lite : * containing alſo this 
Clauſe in favour of the Superior, faciendo vobis quod de jure facere devet, And 
upon Inſtruments of the Superior's Refuſal or Dclay, being thrice required 
Precepts are direRed out of the Chancery in courſe, againſt his Superior, 
toſupply his place : and if he ſhould refuſe, the like Certiacation is compe- 
tent againſt him, and ſo Precepts aredirett againſt his immediat Superior, till 
atlaſtit come tothe King as ſupreme Superior 3. who refuſeth none, but there- 
upon Precepts of Seafine are directout of the Chancery to the Judge ordi- 


nary of the place to give Sealine, 


47. For preventing of the-loſs of the Superiority during lite, the Superior 
being charged, if be obey not, muſt ſupend the Precepts: which is done mot 
ordinarly upon this Reaſon, that the Heir hath not ſatisfied the Reliefand Non- 
entry Duties, due tothe Superior, conform tothe Clauſe of the Precept, fa- 
cendo wobis, $6. Which Craig 1:b.2. dieg.17. ſhows not to havebecnſuſtained 
by the Lords, ſcing the Superior had poyndiig of the Ground competent 
theretore: yet the cuſtom {ince hath been contrary, July 29, 1624. Laird of 
Capringtoun contra Laird of Keirs. 'In which caſe, Keirs being purlued io re- 
ceive Capringtoun in place of Capringtoun's immediate Superior, Foulſhiels, who 
being charged to enter Heir within tourty days tothe Superiority,that he might 
receive Capringtoun his Vaſlal, obeyed not 3 and therefore Keiys, Foulſhiel's 
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Superior ſupplying his place, was ordained to reccive Capringtoun, he alwars 
paying the — neither was Caprirgtoun the Sub-vaital put to take 
out Charges againſt Keirs as he had done againſt Foxlſbiels, but this Action 
was ſummarly ſuſtained, Thelike July 16. 1628. Earlot Wigteun contra Lord 
Teſter. March 12. 1630. Somervel contra Downie, Where the Annualrenter 
craving Entry, was not found lyable to pay the full Annualrent during the 
Non-entry, but the Blench duty only. And though in the Caſe of Pecbles 
contra Lord Roſs, January 23. 1630, Peebles as Supcrior craving the Non- 
entry Duties for three Terms ſubſequent to the Wardzto be payed to him by the 
heir craving Entry not according to the new Retour, but according to the 
full Duties, as being ſubſequent to the Ward; was ordained to enter the heir 
without payment ot thoſe Duties, without prejudice of his Right thereto pro- 

x1 acjure : the reaſon is rendered, becaule the Duties were not l11quid as the 
new Retour is, neither was the caſe it felt clear and unqueſtionable, and there- 
fore was only reſerved. It the Superior himſelf be-not entered, he may be 
charged to enter within fourty days, with certificatiun if he tail, to loſe the 
Superiority during hislife,conformto the Act of Parliament 1474. cap.57. andif 
he fail, his Superior may be purſued vie adionis, to ſupply his place, and re- 
ceive the Sub-vaſlal with theſame Certification, without neceffity of charg- 
ing him with Preceptsout of the Chancery : As was iound in the ſaid Dect- 
fion, Caprirgtonn contra Keirs. 


48, The Certification of loſs of the Superiority during the Superior's life, 
though it would ſeem to extend to all the Caſualties of the Superiority befal- 
ling after contumacy 3 yet it was found only to extend to the Non-entry, 
which was purged by the immediat Superior who ſupplied rhe place of the 
mediat Superior : but that ſubſequent Wards and Liferent-Eſcheats did not- 
withſtanding belong to the immediat Superiors. March 24, 1423. James Hay 
contra Laird of Achnames. In which Caſe it was alſo found, that the Fei and 
Blench Duties contained in the Reddendo, did no ways fall by the ſaid Certifi- 
cation - which 1s clear, becauſe theſe are not Caſualities of the Superiority. 
But whether theſe Caſualities will nut be loſt durirg the life of the contuma- 
cious Superior, as the Czrtificaiion would import, and will belong to the 
mediate Stiperior ſupplying his place, isnot fo clear : becauſe it the negative 
hold, the Certification whick teems fo great, (ignifics nothing, 


49. The next Reaſon of Suſpenſion of theſe Charges for entring of Vaſlals, 
is, That the Herr retoured doth not produce the ancient Evidents, that the 
new Precept of the Superior for obedience may be made conform thereto.This 
Reaſon was repelled, November x14. 1609. Laird of Drxm contra Laird of Ley. 
And though thac might have been admitted, becauſe of old Infeftments were 
ſimple ; but now fince they are clogged with many Proviſions; which fall 
under the Service of the Brieve, there is reaſon that the anciefit Evidences 
ſhould be ſhowen with the Retour, and thoſe Provifions in the Precept offe- 
red to the Superior 3 otherwite the ſaid Provifions may become ineffectual : 
becauſe theſe Precepts and Infeftments thereupon, will be ſufficient Rights, 
without ſhowing any clder.. And feing it is the Vatlal's duty ro ſhow his Hold- 
ings to the Superior, there can be no time fo fit as at the Entry. 


A third Reaſon of Suſpenſion of theſe Charges, uſeth to beupon the Supe- 
riorsRight tothe Property by Recognition, or npon Improbation of the heir's 
Retour: Which if Decreet be not paſt thereupon, will be repelled; andon- 
ly reſerved as accords: but willnot be ſuſtained npon a Reaſon of prejudicia- 
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liry ofa Redu@ion at the Superior's inſtance. Spotſ; Sheriff, Laird of Tazch con- 
tra Hume, Craig lib. 2, dieg. 17. moveth this Queſtion, When one Perſon is 
the Feer, and another Lifcrenter of the Superiority by Reſervation of his 
Frank-Tenement,or Liferent ; and thelike is,when Lifercntis by Conjuntt-fcc: 
Of whom in that Cate ought the Heir crave tobe entered In which he re- 
laies, that the Lords in favour of the Vatlal, found in the Calc ot Cranſroun, 
Brother to the Laird of Cra»ſioun, That the Heir might enter by any of them 
hepleaſcd,bcing without detriment to cither of them. As tothe Calualitiesof the 
Superiority, how far ſuch Caſualitics belong to Liferenters, Fide Title Lifereats, 


50. There js another weighty and ſubtile Queſtion in the Enty of Heirs, 
Whether that Perſon who falls to beneareſt Heir at the time of the DetunRt's 
deceaſe, may not then be entered, though there be a nearer in polhibility, or 
in hope? Thereis ro queſtion but when anearer Heir isreally or probably in 
Bc ing, in the Womb, though unbornz that the Service mult be ſtopped till the 
Birth. For in all things working in favour of thoſe unborn, rhey are account- 
cd as born : and that not only for preſuming that there is a living Child, not 
a ialſe Conception; but preſuming that it is a Male Child, not a Female, And 
therefore Daughters of a Defun& cannot be ſerved Heirs, if there be a pro- 
bability of a poiZhumns Child, who is preſumed to be aSon: whereby they will 
be excluded till the contrary appear. It was ſo amongſt the Kawars, who 
therefore ſent the Womb in Poſleſsion for the Child, But with us, the Fee 
of neceſsity muſt remain in Non-entry : and the Friends or neareſt Agnats of 
the Birth, as Pro-tutors, may continue the Poſlcſsjon. But the difficulty is, 
when the nearer Heir is in poſſibility, and neither conceived nor born - and 
it occurs ſpecially jn two Caſes. Firſt, inthe Caſe of Heirs aicendent: as when 
the Father ſucceeds to the Son, having no Iilue, Brother, or Siſter. Forin 
that Caſe, thoughat the Defun&'s death there be neither Siſter nor Brother 
gotten or born 3 Fe the Father may have them after. Sothat the queſtion will 
be, Whether the Father may enter immediatly upon the death of his Son, ha- 
ving nv Children, Brother, nor Siſter born, nor in the Womb 3; or if he muſt 
aitend the future poſſibility of a ſuperveening Brother or Siſter 2 The other 
Cafe js in Heirs of Tailzic, whereof there was a notable inſtance, long debated 
11 44270 1647, and 1648. on this occafion. The Laird of Blackwood mar- 
ricd his Natural Daughter Marion Weir, having noother Children, to Major 
James Bannatine 3 and in Contemplation of the Marriage, and for a Sum ad- 
vanced by the Major for ſatisfying his Nebts, he diſponed his Eſtate of Black- 
avad-to Major Banwatine and the Heir tqbe procreat betwixt him and Marion 
Weir 5 which failing, to the Heirs of the faid MarignWei by any other law- 
£4] Husband 5 which failing, to the Heirs of Bawzatine, The Major died 
without Ifſue : Sothe queſtion was, whether Barzatine's Heirs ſhould ſucceed, 
or if the Succefhon behoved to be pendent, till it appeared whether there 
would be any lawful Heir of the Body of the fajd Marion Weir, who was no 
Member of the Tailzie her ſelf, but only the Heirs of her Body. The whole 
queſtion reſulted in this Point, Whether whilks failing was to be underſtood 
failing de preſenti atthe time of the Feer's death, or failing ſimply as being exi- 
ir-nt at no time The matter was not dicided, but tranſacted, Whereby 
414ricVVeir being married to William Eowrie, and having Children during 
ihe dependence of the Plea, the matter ended by Tranſa ion betwixt the 
| aird of Corkeuſe, who was Major Baunatize's Heir, and William, Lowrie cal: - 
1n.z Burthen for his Heirs with Marton Weir, thus 3 That the tailzied El::' 
{,0u!d belong to Marion IWeirs Heirs : That William Lowrie for them hou. 
pay to Corcheuje 200co pound Scais, as the Sum which the Major his Broth« 
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had contrafted for payment of B/ackwood's Debts, and had payed out upon 
Contemplation of the Marriage. There was a very equitable Tranſa&ion to 
the ſameeffe@, as if the Clauſe in the Tailzic had been interpret thus. z Thit 
failing Heirs of Marion Weir, that is, ſo long as the Heirs failed, the Major's 
Heirs ſhould ſucceed to him in the tailzied Eſtate, So that where there be- 
came toexiſt Heirs of Mayion Weir, both that they ſhould ſucceed to Major 
Bannatine's Heirs, to wit, Corebouſe who was ſerved H-.ir of Tailzie to his Bro- 
ther Major Bannatine; and ſhould exclude Corehouſe his Heirs of Line. Where 
by the Fee ſhould never be #: pexdente at the death of the laſt Feer, but that 
Perſon ſhould be entered as Heir of Tailzie, who at the death of the Defun& 
Feer, or at thetime of the Service, wasneareſt Heir of the Tailzie : where- 
by Corekouſe ſhould fi.cceed as Heir of Tailzie to his Brother, becauſe at his 
death, neither of the two former Branches of the Tailzic were exiſtent, wiz, 
the Heirs betwixt the Major, and Mario: Weirs heirs by another husband, 
And therefore, a judicious and juſt Inqueſt terving a Brieve for the Heirs of 
Tailzie of Major Bannatine, could not but find that hedied laſt veſt and ſeaſed 
as of Fee, in the tailzicd Eftate of Bluekwood ; and that the Majors Hcir of 
Line, to wit Corehouſe, his immediate elder Brother, is the ncareſt Heir tothe 
Major by the Tailzie, there being no Heir of eHarion Weir then exiſtent, con- 
ceived or born, ſhe being unmarried. For if ſhe had then had alawtul Child, 
the Inqueſt behoved to have ſerved that Heir, as neareſt Heir of Tailzie to 
Major Bannatine, then his Heir of Line. Neither would that Child be exclud- 
ed; becauſe the Child could not be Heir to eMarion Wer while ſhe was on 
life : for Heirs inthat caſe were only mear-d,fuch as might be Heirs if ſhe were 
dead, Suppoſe then there had been a Son betwixt = Major and Marion 
Weir, who had been infeft as Heir to his Father, and died without Iſſue 5 Mas 
rion Weir at her death having then a Daughter by aſecond Husband ; that 
Daughter would have ſucceeded as Heir of Tailzie, albeit a Son of Marior 
Weir were in poſſibility, and in the nearcſt _ and to whom the title of 
her Heir would be moſt proper, as being her Heir of Line, or Heir ſimplictter: 
yet the Fee would not remain # perdente and vacant till the event of that poſ- 
libility, but the Daughter would be fcrved as neareſt, at the laſt Feer's death. 
And therefore, the Inqueſt could not juſtly (wear, but that Major Ban: atine's 
Heir of Line, .1s his neareſt Heir of Tailzie the .time of the Service. For if it 
ſhould be objetel, that there were a nearer H-ir in poſſibility or hope z the 
Inqueſt could not demur thereon: becauſe an Heir in poſſibility is not, but 
only maybe, And therefore, the Major's heir is the neareſt heir of Tailzie, 
who needs not be ſerved heirof Line tothe Major. If the Major had an un- 
tailzied Eſtate} his Brother might renounce to be heir of Line to him in that 
Eſtate, . and yet might be heir of Tailzieto himin thetailzied Eſtate, as being 
ſtill his heir of Line demonſbrative : that is, the Perſon who might be his heir 
of Line. And therefore, after Corekosſe his death, ifhe had died infeft as heir 
of Tailzie to his Brother 3 if the queſtion again had ariſen betwixt Corehouſe 
his Son as his heir of Linc;and Marion Weirs Son being then exiſtent;an Inqueſt 
could not juſtly ſcrve ( orehouſe heir of Tailzic to him 1n the Eſtate of Blackwood: 
becauſe then Marion Weirs Son was a prior Branch of the Tailzie, and fo be- 
hoved to exclude Barratine's heirs of Line, which are the poſterior Branch. 
Therefore, in lieu of this temporary Succeſſion of Corehouſe, reſolving in his 
Erferent, as the Branches of Tailzies frequently do 3 he accepted 20000 I. 
which was his Brothers true Intereſt, and denuded himſelf in favour of 
Marion Wetrs Son, the prior Branch. $6 we are left in both to a rational 
Debate, without decifion. Astothe firſt Caſe, we have already ſhowen, both 
by Reaſon and Practice, That failing the Fecr's Children, Brother and _— 
M m 2 is 
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his Father and Grand-father ſucceed, and exclude their Collateralls, $5 
thence it neceſſarly followeth, that theſe Aſccndents may be ſerved wich- 
out delay : otherways they could never be ſerved z there bcing ever poili- 
bility of the liiue of Men, Yet if they ſhould not be cntered before the iu- 
pervcniency , even though but in the Womb, the ſame would rake place ; 
but if the Aſcendent be actually entered,the Law atfordeth no remedy, Ke- 
verfion, or Reſtitution, Neither can this difficultie be a Reaſon againſt the 
Succceſſion ofAſcendents: becauſe the queſtion 1s only betwixt them and their 
own Children, and nothing operats in favour of their Brothers and Siſters, 
or their Deſcendents. As to the orher Caſe, in the inſtance propoſed, it 
ſeems the Succeeſhon ought to have depended, till the event of the lawful 
Itfue of Marion Werr. Firſt, becauſe that had a determined time, by the 
Courſe of Nature,ziz. the fifteth or fiftiech two year of her Agezat which 
time, the Iflue of Women is repute. extinct - which 1s not ſo in the caſe of 
Men. Sccondly, in Tailzies upon Contracts, and for onerous caules; reſpect 
isto be had ro the meaning, and intereſt of the Parties contraters : and 
dul.io pars mitior et ſequenda. And that ſenle 1s ro be imbraced, by which the 
provitions can have fome effeft : and not that by which they can have none. 
hereby ir may ſeem, that 1t was Blackwood's meaning, that the Succeſſion 
of his own Natural Daughter ſhould be ſubſtitute, 1n the ſecond member,to 
the Heirs betwixt the Major and her - and that while theſe were poſlibe, his 
Heirs ſhould have no place. Otherways the ſecond membet had been elutory. 
For if by failling the Heirs of the Major with the faid Mariow , at the time 
of the ſaid Major's Deceaſe , Mariens Heirs , by another lawful Huſband 
ſhould take place ; her other Heirs could never take place. For ſhe could 
not have another lawful Huſband, at the time of the Majors her firſt 
Huſband's Death. 


Yet the Reaſons on the contrary are no lefſe pregnant ; and that in this 
Cale, as 1athe Caſe of Heirs aſcendent,the Heirs neareſt at the time of the 
Feer's Death, ſhould have Rights immediatly to Succeed: becauſe the Fee 
neceſlarly muſt belong to ſoine Perſon, and it cannot hang in the Air, on a 
future poſſibility, V Vhich is a principle, whereof mention and uſe hath 
been made frequently before. Secondly, it that were the mganing, then at 
the rime of the Major's Death,the Lands were truely zu4ius: and ſo as ca- 
duciary , behoved to fall to the KING, as a/timas Heres, But if it had bcen 
{© expreſt, That noplace ſhould be to the Heirs of the Major's other Heirs, | 
til] there were no poſſibility of Heirs of Marion Weir; the defficulty ſeems 
the ſame, that the Fee ſhould be pendent, and »llixs. It may be anfwered; 
That even in that other Caſe, the Major's other Heirs would ſucceed, not- 
withſtanding that proviſion,which doth but reſolve in aPerſonalObligation to 
thoſe Heirs, to forebear. Yet they were Heirs : and if contrary the provi- 
fion, they thould enter, it would give interelt to the Heirs of Marion Weir, 
ro compel the Major*s Heirs having entered, to denudethemſelves in their fa- 
vour. But there wasno ſuch thing in this Caſe. And asto the Reaſons upon 
the contrary, though itenay ſcem, Black-wood*s intereſt, that the Heirs of 
his Natural Daughter ſhould be in the ſecond Place 3 yetz 07 fuit kabilis modus 
to make the Fee pendent and z#4us. Eutto that which isthe main Reaſon; 
Other ways the ſecond member behoved to be eluſory : it is anſwerd, That 
itis not claſory, becauſe the Oy and hoped Calc was, That there 
{hd have becn Reirs berwixt the Major and Marion; who, 1: they had 
d1e4 without Iijne,the Lands would have fallen tro Marions kieis by an- 
o:her lawlul Huſband, and not to the Major's other Bcirs. So that the 
calc 
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caſe which fell out, that there was no Children procreat betwixt theViajor ind 
Marionwas not feared,and ſonot provided tor:as it ott-times fares in ſuch cafes, 
Therefore we conceive it more probable, that in all cafes , that Perſon; 
who at the timeof the DefunA*s Death, is in | emg born or unborn, may be 
Heir, and immediately enter , ſo ſoon as by the birth it appears who may be 
Served. 


There hath alater Caſe occurred, and been determined on that occaſiori; 
The late Earl of Lever tailzied his Eſtate and Dignitie to the Heirs Male of 
his Body : Which failling, ro the eldeſt Heir Female, without Diviſion? 
Which failling to the ſecond Son of the Earl of Rotheſs: V Vhich tailling to 
the ſecond Son of the Lord Melzil, who had Married the Earl of Lezens Siſt- 
er : Which failling tothe ſecond Son of the Earl of Weemes, who had mar- 
ried his Mother, Leven left three Daughters after him, who died all un-ente- 
red. Rotheſs having no ſecond Son, David Melvil ſecond Son to the Lord 
Melvil, took a Brieve out of the Chancery, to ſerve himſelf Heir of Tailzie to 
the Earl of Lev2r. The Earl of Rotheſs took a Gift of the Non-entry, in the 
name of Sr. William Bruce, who raiſed an Advocation of the Brieve, witha 
Declarator, That while there was no- hope of a ſecond Son of the Earl of 
Rotheſs*s Body,David Melvil , nor no Son of a ſubſequent Branch could be 
eatered: Or declaring, Thatthe Lands were in Non-entrie. Both members 
of the ſaid Declarator the Lords didſaſtain, and ſtopped the Service: albeit 
many inconveniences were repreſented, thence arifing. Asthat there could 
be no ative Title for purſuing the Rights of the' Familie, or tor receiving 
Vaſlals: nor any Acceſſe tothe Eſtate paſſzv+ by Creditors. But the Lords 
did reſerve to the ſpecial Declarator, how far the Non-entry would reach, 
whether to the retoured Duties only,or to the full Rents. But many of tie 
Lordswerc of opinion, that David Melwilſhould enter asHeir of TilziezYet (o 
that if the Chanceloy. had a ſecond Son, he or his INue would ſucceed, as 
Heir of Tailzie to David Melovil: and neither his own Heirs of Line, nor 
the Earl of Weemes's ſecond Son. Becauſe at the time of David Melvils Death, 
the Chancelor*s ſecond Soh would be a nearer Heir of Tailzie to David than 
his own Son, as being of aprior Branch of the Tailzie. Feb. 22. 1677, Sr, 
William Bruce contra David Meluil, But the Lords found, that the Non-en- 
trie by the ſpecial Declarator, could not reach tothe full Rents, but only to 
the Retoured Duety; Seing the apparent Heir, was neither in cx{pa nor #zora, 
Which doth only infer the full Duties And therefore found the Donatar 
had right to the retoured Duties: and that the remainder continued in 
hereditate jacente , to be managed by the Lord Malzil, as Curator datus bo- 
nisof the Eſtate of Leven by the King, having power to manage the Afeairs 
of that Eſtate as a Tutor, or as if an Heir had been entred. July 24. 1677. 
inter eoſdem. — 

51. It cometh oft-times to paſs, that through the unclear conception of 
Clauſes of Proviſion, ''it becomes dubious, who is thereby conſtitut Feer, 
and who Liferenter : as 1s ordinary when Sums of Money are lent, and the 
Obligement to repay is conceived thns-3 To bepayed at ſuch a Term to the 
Lender, and in caſe of his Deceaſe,- or failing him by Deceaſe, or after his 
Deceaſe to ſuch a Perſon, Whence theſe Queſtions reſult £ firſt,” Whether the 
Lender be Feer of the Sum, and the Perſon ſubſtitute Heir of Proviſion ? Or 
whether the Perſon ſubſtitute be Heir z whether he may ſucceed at any time, or 
only if the Lender die before the Term of Payment £ Asto the firſt Queſtion; 
the Perſon ſubſtitute is not Feer but Heir : and the Lender is not Liferenter 
Nn but 
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but Feer 3 and therefore may diſpoſe of the Sum at pleaſure, by Ailignation, 
Legacy, or otherwiſe, as other Feers may. February 22. 1623. Mr. john Leich 
cotra Laird of Balmamoon. February 28. 1626, Tullial/an contra Laird of (lack. 
mannan. And where the Clauſe bare to be payed to Clackmannan and his 
Sponſe, the longelt liver of them two 3 and in caſe of their Deceale, to Alex- 
arder Bruce their Son in Fee, with an Obligement to infetc the Spoulſein Life- 
rent and the Son in Fee, in an Annualrent effeirand thercto; yet the Father 
was found to have Right todipoſe of the Sum. The l;ke was found Feb.20. 
1629. Laird of Drumkilbo contra Lord Stormount : where the Father ſurviv- 
ing the Term of payment, though he freely and without a Caule ozerous, dif- 
charged the Sum provided to be payed to him, and failing him to his Son ; 
though it bare a Clauſe of Infeftment tothe Father in Literent, and ro the 
Son in Fee, but no Infeftment followed. The like, though the Father and 
the Son ſubtitute, were both infeft in one Seafine; July 23. 1675: Laird of 
Lamingtoun contra Myire of Anniſtoun. 


Asto the ſecond Queſtion, The more ancient Deciſions have interpret ſuch 
Clauſes ſtrialy, thus 3 That the Sum payable atſuch a Termtothe firſt Perſon, 
ſhould be payed at that Term to the Perſon ſubſtitute ; ſo that it ſhould be 
payableat no Term thereafter tothe Perſon ſubſtitute : but if thefirſt Perlon 
turvived the Term of payment, though he did nothing to alter the Subſtitution, 
the ſame ſhould not belong to the Perſon ſubſtitute, but ro his heirs. Hope 
Succeſſion. Spotſ. Ajſagnations, Laird of Bonytown conua John Keith, Feb. 22, 
1623. John Leich contra Laird of Balnamoon. Where it was found, that fuch 
Sus came under the firſt Perſons, ſurviving the Term, their Teſtament, and 
belonged to their Executors. But more frequent Decitions have with better 
reaſon interpret ſuch Clauſes on the contrary, that the Perſon ſubſtituteis heir 
of Provifion whenſoever the Defun& dies, whether before or after the Term. 
Becauſe conſtitution of heirs is ſimply, and not ad diem : but mainly becauſe 
the ordinary intent of ſuch Clauſes, - is to appoint Portions for the Bairns 
named therein, who therefore are ſubſtitute heirsof Proviſion to their Father; 
ſo that if he do not cxprelsly alter or prejudge the Subſtitution, his intent is, 
that they ſucceed him whenſoever. Spotſ” Aſſagnations, Currie contra Nimmo:; 
Relict of Joby Thomſom contra William Thomſon” The like in a Legacy left 
to a Perſon, and failing her by Deceaſe to another: which was not found 4 fidet 
commiſſum, to be reſtored by the firſt Perſon to the fecund at her death. And 
therefore the Aſligny of the firſt Perſon was preferred. Sporſ. Diſpoſition, Sarah 
Reid contra Alexander Downie. January 18.1625, Wat contra Dobbie. Tune 26. 
1534. Keith contra 1rnes. Therefore ſuch Sums bearing noClauſe of Infeft- 
ment, yet fall under Teſtament, neither hath the Relict a third thereof, 
Hope, Succeſſions. 


In theſe Subſtitutions, though the Perſon be ſubſtitute as heir, yet he isnot 
properly heir, and ſo needs not to be entered by any Service, becauſe he is 
nominate, and there is no other heir. But inTailzies, though ſome of the Mem- 
bers of the Tailzie benominate 3 yet becauſe in Lands as is before faid, the 
Perion nominate js never the firſt heir - therefore there muſt be a Service, 
to enquire whether the firſt heir fails or not, which is unneceſlary where there 
1s one Verion only nominate to be heir , concerning which, thereneeds beno 
Enquiry. 


Though the Perſons ſubſtitute be as heirs , it followeth not hat they muſt 
be lyable as heirsof Proviſion to the firſt Perſon's Debt, contracted before the 
Subſtitution: 
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Subſtitution: becauſe they are not properly heirs, not requiring any Service 
They are znterpretative like to heirs, becauſe the nature and intent of ſuch 
Clauſes is not to conſtitute the firſt Perſon asa naked Liferenter,but that they 
are underſtood as if they were thus expreſs'd 3 With powet to the firit Perſon 
to alter aad diſpone at his pleaſure during his lifes So thereafter , only the 
heirs ſubſtitute take place, though in theſe reſpects as heirs, yet in reality as 
ſecundary, conditional, or ſubſtitute Feers. But the Subſtituteislyable, other 
an:crior Heirs and Executors being diſcuſſed ; unleſs the Perſon ſubſtitute ab- 
ſtain. Becauſe the Subſtitution is a gratuitous Deed in prejudice of Creditors; 
poſit contraFum debitum, and fo annullable 3 andithe Subſtrate medling, is ly- 
able to repay quoad valorem only, but never by an univerſal paſſive Title; 
July 3. 1666, Fleeming contra Fleeming, 


The next difficulty is, who is Feer in Proviſions, or Tailzies of Sums, An- 
nualrents, or Lands in Conjundtfee : wherein theſe general Rules do ordinar- 
ly take place, Firſt, That the laſt termination of Heirs whatſoever, infer- 
reth that Perſon of the Conjundfeers, whoſe Heirs they are, tobe Feers; and 
theother Liferenters. 2. When that isnot expreſs'd potior eft conditio maſenls, 
the Heirs of the Man areunderſtood. But theſe have their own Limitations; 
as firſt in Moveable Goods, and Sums provided to a Man and a Wife, and 
their Heirs, without mentioning , which failing to whoſe Heirs the ſame ſtiould 
be due, were found not to fall to the mans Heirs, but to divide equally be- 
twixt the Man and Wifes Heirs. February 2. 1632. Bartholomew contra Haſs 
ſirgtoun. February 18. 1637, <Mungle contra John Steil., Yea, a Clauſe 1n 
a Keverfion redeemable by a Man and his Wife, and their Heirs, was found 
to conſtitute the Wife Feer of the Reverfion ; becauſe ſhe was Feer of the 
Land Wadſet, Hope, Liferent, Kizcaid contra Menzies of Pitfoddels, But an 
Afſfignation to a Reverſion provided to a Man and Wife, the longeſt liver 
of them rwo and their Heirs, was found to make the Man only Feer . Hope, 
Hnsband and Wife , Walter Colliſtour: contra Laird of Pitfoddels; A Clauſein 
a Charter providing Lands to a Man and his Wife, the longeſt liver of them 
two, and the Heirs betwixt them 3 Which failing, tothe Heirs of the Mans 
Body ; Which failing, tothe Wife her Heirs whatſoever: though the laſt ter- 
mination wasuponthe Wife, yet the Huſband was found Feer. July 24; 1622. 
Ramſey contra Laird of Coubeath. The like 1n a Clauſe providing a Sum, be- 
ing a Wifes Tocher, to the Manand Wife, and the longeſt liver of them two 
in Conjunctfee, and to the Heirs betwixtthemz Whichfailing, the Wites heirsz 
yet the Huſband was found Feer: and therefore the Creditor apprifing, exclud- 
ed the Wife and her heirs. Jarwary 29. 1639. Graham contra Park and Jarder, 
Aud a Bond providing a Sum to a Man and his Wife in ConjunRfee, and 
the Bairns procreat betwixt them 3 which failing; to two Bairns of a former 
Marriage rominatims, containing a Precept for infefting the Spouſe arid the 
two Bairns named, whereupon all the four were infeft: yet the Father was 
found Feer, and all the Bairns of the Family, Male and Female equally; were 
found heirs of Proviſion; and the two Bairns named were found Heirs ſubſti- 
tute, failing the Bairns of the Marriage, January 14. 1663. Thomas Beg con- 
tra Sir Thomas Nicolſon. And a Bond bearing a Sum borrowed from, and pay- 
able to Man and Wite, and longeſt liver of them two in Conjun@tee, and to 
the heirs, betwixt themand their Aſhignys 3 Which failing, to the Heirs and 
Aflignysof the laſt liver: found to conſtitute the Husband Feer and the Wife 
Liferenter, albeit ſhe was laſt liver, and that her heirs of Line were found 
heirs of Proviſion to the Husband. Fannary 2, 16684 John Juitice contra Mary 
Barclay his Mother. A Tocher _— to the Husband and Wife, the long- 
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eſt liver in ConjunGtfee and Liferent, and to their Bairns in Fee was found 
tomake the Husband Feer, and that the Father might alter the Subſtitution. 
December 12. 1665. Mr. John Pearſon contra Martine, And generally in all 
Intcf:ments in ConjunRice betwixt Man and Wite, the Husband is always in- 
terpret tobe Feer, and the W ife Liferenter : albei: the laſt Termination be 
the Wites heirs 3 who are heirsof Proviftionto the Husband, unleſs the Righr 
flow {rom the Wife originally : as if ſhe ſhould refign her Lands in favour of 
her Husband, and her ſe)t in Conjundcttee, and the heirs of the Marriage z which 
failing, her heirs : or 1f the Right cid flow from the Wifes Father by a gra- 
tuitous Deed. But by the Contradt of Marriage, a Father oblieged himſelf 
to infeft the Husband Contrafter, and lis Daughter, in Conjuncttee and Life- 
rent, and the heirs betwixt them 5 which tailing, the Daughters, heirsand AC. 
ſignys whatſocver. Ard by the ſame Contrac, the Husband was obl ig:d to 
provide all Lands that ſhe ſhould acquire or fucced to, to himſclf and Wite, 
the longeſt Iver of them two in ConjunGtee, and ro the heirs betwixt them ; 
which failing, the one half to the Husband's heirs, and the other tothe Wifes 
heirs, and th-ir Aſignys. By both theſe Clauſes the Husband was found to 
beFeer, and the Wite Liferenter- albeit tne Tenement diſponed by the Father 
was not z0mine dotis, yet there was no other Tocher, jaly2. 1671. Adam 
Gairns contra Iſai el Sandilands, Yet a Clauſe in a Minute of a-Contract of 
Marriage, obliging the Husband to intefr his Wite in ConjundGfce and Life- 
rent in ſuch a Barony named, and obliging him and his Heirs and Aſlignys, 
that all and whatſoever Landsor Sums of Money ſhould be purchaſed by him 
during the Marriage, that Security ſhould be made in Lif-rent thereof, as of 
theforeſaid Barony,to his future Spouſe in caſe of no I{Jue of Children, the one 
half of the ſaid Conqueſt tobedifponed upon asthe Wife ſhall think fir z the 
Conqueſt was found to be equally to the Husband and Wife, and tha: ſhe was 
Liferenter of the whole, and Feer ot the half : 1n reſpect the Minute did not 
bear whoſe heirs ſhould ſucceed; and that the Conqueſt was all tobe expected 
by the Wifes Mcans, therefore ſhe being Conjundtteer, that theone halt of the 
Conqueſt ſhould be diſponed asſhe pleaſed 3 ſhe was found Feer of that half, 
asnot being a Faculty, but a Power of Diſpoſal importing Property. June 27, 
1676. Earlof Dumferling contra Earl of Calendar, 


52. There do many queſtions ariſe, as to the Succeſſion of Heirs of Pro- 
viſton,by Clauſes of Conqueſt in Contracts of Marriage, The main queſtion is, 
what is accounted Conqueſt ; Whether that which 1s acquired, and. there- 
after diſponed, be accounted Conqueſt , either as to the Wite, or to the 
Heirs, or Bairns of the Marriage, As to which it hath been ſhown before, 
that fuch Proviſions infer not only a Succeſſion to the Heirs, or Baitns of 
the Marriagz, as Heirs of Proviſion 3 but thereby the Wife or Heir, and 
Bairn of the Marriage, have an intereſt as Creditors that the Huſband, or 
Father cannot,ad arbitrinm, do Deeds prejudicial to that which is once ac- 
quired : but the Huſband 1s not thereby bound up from diſponing to Stran- 
gers, for cauſes onerous or to other V Vives or Children, for compe- 
tent Proviſions. But he may nototherways intervert the defign of thoſe Pre- 
viſions, by taking the Rights to V Vives, or Children of another Marriage; 
unle{le he have not mcans alianude to provide them. And therefore the 
Huſband being oblicged, to take all Sums acquired, during the Marriage to 
to him'c|fand hisV Vite inConjunci-tec; having taken a Sumacquired during 
the Viarriage , in the name of his ſecond Son: his Relict was found to have 
Night to the Annualrent thereof. July 16. 1525, Knox contra Brown, The 
te, where the Bonds were taken originally in the name of the Bairns, ic21 - 
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ing out the VVife. March 14. Graham contra Repreſentatives of h: x 
Huſband. But Clauſes of Conqueſt, of all Lands acquircd during the Marri- 
age, do not extead to Lands, acquired and diſponed during the Marria7-, 
Yea Conquelt of Lands was extended where there was Diſpoſition wi. 11- 
out [nicſrment : with a burthen of a part of the Price upon the ſponer. 
Faniary 24 1629. Lady Remponn contra Laird of Rentorn, Spotswood, Hs- 
bard, Cunnicls of Dumfermling contra Earl of Dumferm'ing. And where 
the Clanſe of Conquelt bare Lands or Anmalrents; the fame were extended 
to 50nds beating Annualrent, though withoutclaule of /nfefrment. Feb, 20 
1529. Doadlas cOntra Mite. And theſe Clautes are interpret {triftly, ac-, 
CO! U117 10 the tenor tuereot : or ſometimcs they only bear Lan:ls Conquelt, 
ſometimes Lands or Annualrents, ſometimes Lands, Annualrents, or Sums of 
Mony, and ſometimes ailu Goods or Geer : in which caſe the Executors 
will be of liged to wnploy moveable Goods, and Sums; for the Wife in 
Lizerent, and for the Bairns and Heirs of the Marriage in Fce. Theſe 
Cloauics of Conqueir ao never extend to any thing, whereunto the Huſband 
ſacc eds as Er, or Execntorz unleſs Succeiſion be exvreſt. A clauſe of 
Conqueſt, oblieziing the Huſband to take all Lands, Annualrents and Sums, 
conque't, crrng the Marriage to himfelf, and the Heirs and Bairns of the 
Marriage, One or moe found to conſtitute all the Bairns of the Marriage, 
Male and Female, Heirs Portioners: and that ir was not alternative, that 
t''& Huſband might either take the Conqueſt to himſelf 53 and the Heirs of 
the viarringe 3 or to himſelf, and Bairns of che Marriage, at his option. And 
thereiore having taken a conſiderable Sum, in fivour of himſelf and the 
Hcir of the Viorriage, who was his only*Son ; yet after his Death , his four 
D:ughters,of rhat Viarriage,omtained Decreet againſt their Brother, to de- 
nude him'elf ot their Shares. Jannary 29. 1572, Stewart contra Stewart. But 
Cngucicisonly underſtood,of what the Huſband acquired more, after his 
Contractot Marriage, than what he had betore. And therefore if he acqui- 
1&1 Lands, Anoualrents, Sums or Goods; if he inſtru, That he had as 
:1:ch,Cor a part thereof before Jas he ſold ; the ſuperplus will only be counts 
el Congueltt, Ard though he have not diſponed on any thing he had before, 
\c uu h- contraft Debt tor purchaſing the Conqueſt; it will be burthered 
with the Annualrent of the Debt: as was found in the former caſes. And 
tie like, December 20. 1665, Lady Kilbocho conra Laird of Kil- 
barko. ure 27, 1676, Earl of Daumfermling contra Earl of Calender. The 
like was tound 1n a Provition of Conqueſt, of all the Huſband*s Goods and 
Geer acquired during the Marriage, to the Wite for her Liferentuſe : which 
, was fo:nd ro be with the burthen of the Huſband's Debt, contra&ed before, 
orafter : and ſo to import only Liferent of the free Geer. December 23. 1660 
Jane Smit, contra Margaret Vizare, And where a Huſband was obliged to 
imploy a definite Sum,for himſclt,his Wite, and Bairns of the Marriage; and 
alſo his Conqueſt, and having acquired a Tenement during the Marriage: 
to himſelf; and his Hetrs whatſoever 3 that Tenement was applyed to the 
definite Sum, prize loco , and the ſuperplusas a Conqueſt, Jamrary 4. 1672, 
Beaty contra Roxburgh, 


So much for the Being and Intereſt of Heirs. As for the proving and inſtru&- 
ins who are Eeirs, the moit ordinary by way of Retour,or Infetment 
as Heirs 3 or by a Service,though not Rctoured : but thoſe Inſtructions muſt 
be repeted 1n every {cveral Proccfs, For fo an Hear active, was found notto 
be inſtructed, by a Decrect at his inſtance,as Heir, againſt the ſame Defender, 
and in the ſame Matter, without reproduMon of the InſtruQions. Feb. 22. 


GO © 16029, 
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1629. Stewart contra Wilſon : neither was it inſtruted paſſive by a Decree: 
of the Comitlars , by production of theDetender*sSciline without repreduc:i- 
on thereof, Had. 


Neither was it inſtrued paſſive, by the Kings gratuitousR cſtitution of rc 
apparant Heir,of a forefault Perſon; which made him capable of his Father's 
Rights , but not Heir nor Sueceſlor to him. Hope, forefaliwre, Halzlurton con- 
tra Lord Balmerino, Neither by a Bond , wherein the Party deſigned him- 
{elf Heir, or at leaſt apparant Heir; which relateth nothing tothe benefit of 
Succeſſion. Fanuary 24. 1626. Laird of Glenkindie contra Crawfoord. Nei- 
ther by an Award of a Town Court, recognoſcing a Burgeſs, ticir to his Pre- 
deceilor, Spotſwood Heirs, Gudelet contra John Adamſon. 
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1. Geſtio pro Hzrede deſcribed. 

2. The time when this paſlive Title was 
introduced. 

1 The reaſons of introducing it. 

4. The latitude uſed in this Title. ” 

5. This Title not competent after the 
Intromette*s Death, or where there 


Was any colourable[ 8le. 


6. Behazing as Heirs by Intromijſſion 
with Heirſhip, only competent a- 
gainſt Heirs of Line. 

7. Intromiſjion of Tutors or Curator*s in. 
fer not geſtionem against the 
Pupills or Minors. 

8. Caſes inferring geſtion by Intromis- 
fron with the Heirſhip moveables, 

9, Exceptions againſt this member of 
the Title. As firſt, The Pur- 
fuer muſs inſern@ that the 
DefunCt 
Prelat, or Burgeſs, by Infeſtmen!s 


of Lands, or Aniralrents. 


was either Barron, 


TITLE XXVIIL 


as Fer. 


io, The 2.Defence againſt Intromis- 
fron with Heirſhip Moveables, and 
tHtions Intromijſion, That the 

Defun@ died Rebel, and bis | ſcheat 

g7ft-d before intenting the Cre- 

ditor*s purſuit. 

The 3. Defenſe, That the ap. 
parant Heir intrometted, by ,, 
Gift to himſelf, or to his behoefe. . 

12. The 4. When Moveables belong- 


Il. 


1g to a Defunif remain in 
his Houſe, wherenmto his apparant 
Heir hath right by Infefiment. 

13- GeStion by intrometting with Lands; 
Tiends, or Tacks, wherein the In- 
trometter might be Heir. 

14. Defenjes again {t this member. 

15. Geſtion by intrometizng with the 

Nefun*s Charter Cheſt. 
16. Item, by iatromiſjzon with Sims 


dane to the Defuni?, or doing 

any Deed, that may tranſmit the 

Iefand*s Right. 
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17. This paſſive Title excluded , unle(s whether behaving as Fleiy ex. 
eſta>liſhed in the behavers life- cluds the benefit of diſcrjtg,, 
t1441C0. 


; and relief competent to Heirs 
2. How far Heirs Portioners, behave- | 
. : P aJunally enterin?, 
ing as Heirs are lyable, an & 


> 


== ESTIO PRO HAREDE, is the 
Z&, apparant Heirs dijorderly Eatry, an( 
immixing kim{elf with the Heritage, with- 
out order of Law: and therefore it gives 
him no Right nor AQive Title, as Heir, 
but makes him only Heir, pains, 
whereby he repreſznts the Deſun& 11 2!) 
his Debts and Burthens, ang 1s lvable for 
them al!. 


2, This paſſive Title, as Spot. ob- 
ſerves, was but introduced by the Lords 
of Seslion, and was not before the inſti. 
tution of the Colledge of Juſtice; the 
apparant Heir being only lyable for reſtitution of the ſingle value former: 
ly. As was found in the caſe of an Heirs Intromisfion with the Heirſhip 
moveable. Novemver 14. 1546. Janet Seatoun Lady Dirlton contra Anna 
Dum ate 


2. The reaon of introducing this paſſiveTitle, is in favour of Creditors,that 
ther be not un-fatisfied, or ſhifted by theheirs of the defun@Debitors: whozif 
they might continue poiletiion of thei Predecefſors Means, and Eſtate, and 
be bur countabiez would rarely enter,fand hudle up their Intromisfion,- and 
with time atcribe it to ſingular Titles, abitraRing their Predeceffors Rights. 
And tucrefore it1s8an expedicnt Cuſtom , that they ſhould cither enter le- 
ally, and for good and all; or that they ſhould wholly abſtain. Eſpecially 
(Cing the Law allows them ayear,to enquire into the condition of the De- 
{ms heretage, whether 1t will afford them loſſe or gain - during which 
tie they may deliberat 3 and if they abſtain, can be troubled by none. So 
that though it may ſeem rigourous, for a ſmall Intromishon to make thelntro- 
metter lyable tor all the Uetun@'s Debts, how great ſoever; Yetir being fo 
cafic toabſtain, and the hazard known; the Expediency and Favour of the 
Crcditor , proponderateth the wiltull Diſadvantage of the Debitors Hear. 


4. In this Title the Lords have always taken great Latitude » and fomc- 
tim:'s have found ſmal Intromis{ion not relevant,to infer this Title, in oc1ons 
(C.\s November 6. 1622, Laird of Dardas contra Hamilton of Peill, Where 
a Decrect of Spulzic of Trevds bens oitamed azainſt Perils Good-lticy, and 
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fire's beſt Board, ſtanding Bed, and brewing Caldron; he uſed the fame, by. 
cating at the Board, lying in the Bed, and brewing in the Caldron: and de- 
livered the Goodsfirefs Beitt Pot to a Flclher, for Fich furnithed to theDe- 
fender*'s Father:the Defenders Mother having keeped poſlesfion of thele Heir- 
ſhip Goods for five years before, þ 

5. Yet thisCondeſcendence wasnot found relevant in this Caſe, The paſſzoe 
Title was not <c(tabliſhed before theDetender's Father's Death. As the Lords 
lately found , That theſe pasfive Titles,que japinnt deliftur, ſhould not be 
competent after the Intrometter's Death. It was allo thought by the whole 
Lords, after diſpute in preſentia upon this Title, That it takesonly place, 
where there appeared the apparantHeir's animns immiſcendi,@+ adenndi here- 
ditatem; and not where he hath any probable, or colourable Title. Sporſe 
Heirſhip, Corſer contra Durie. Yet in favourable calcs, a {mal Intromisfion was 
ſuſtained as making uſe of the Defnuct's chict Bed and Board, though ſtind- 
ing in the Detunct's Houſe : ſing the Heir centred the Houſe, before he ob- 
tained Inventary of the Moveables, made by authority of a Judge 3 though 
the Houſe belonged to himſclf proprio jure. March 8. 1610. John Bailzze con- 
tra Hooxr of Baſſenden, Or by Intromiffion with a Mazer Cup of the De- 
 fun&'s, and drinking therein 3 entering in the Houſe when he died; lyingin 
bis Bed and bed Cloaths ſtanding there; and wearing his Silk Stockings-* 
though all theſe were undiſpoſed upon, and that the DetunR's Mother, who 
had giventhem to her Son, had medled therewith, who diced m aChamber 
belonging to his Mother, and hisname was upon the Mazer. January 15. 1630, 
Cleghorn contra Fairly, 


" 6, There are two Caſes of Behaving as Heir, viz. Intromiſſion 
with the moveable Heirſhip, and Intromitſion with the Lands, Teinds, Tacks, 
or other Rights which might have belonged to the Intromitter as Heir. In 
both which caſesthe Intromiſlion will not infer this pasfive Title, unleſſe the 
Intrometter might ſucceed 1n the ſame particulars. And therefore the appar- 
ant Heir of Line and no other, can be lyable by Intromisfion with Herrthip 
moveable, becauſe the ſame can only belong to the Heir of Line. So the 
Intromifion with Rentsof Lands, Tiends or Tack, will not infer geſtionem, 
unleſs by the apparant Heir, who would ſucceed therein, according as they 
are provided to Heirs of Line, of Conqueſt, Heirs male, or of Tailzie, or 
Proyifion. Neither will any other Intromisfion be relevant , but what is 
immediat, or by expreſs Warrant, Command, or Ratihabition, 


7. A Tutor or Curator's Intromisſion will not infer gef7;onem upon his 
Pupil, unleſs he acc-pt the ſame fromthe Tutor in his Accompts. Nor the In- 
tromisſ10n of one having a general Commisfion, as Factor, e*c.It was ſo found 
in the Caſe ofa Tutors Intromisfion with the Rents of thePupil's Predeceſlor's 
Lands, for the reſtitution whereof he was only found lyable. Nevember 3. 
1665. David Bojzd contra Tailsfair. 


8. Behaving as Heir by Intromisfion with the moveable Heirſhip, is moſt 
unqueſtionable , when the ſaid moveable is choſen, drawn, and ſeparat by 
the Heir from the remanent moyeables. In which caſe the apparant Heir 
will notbe admitted to alledge,that theDetun& could not have anHeir orHeir- 
ſhip movcable, when he formerly drew the ſame. July 13. 1631. Laird of 
of Gadgirth contra Laird of Anckanleck. But it ſeems very hard where the 
apparant Heir's choice of ſuch particulars as the beſt of every Kind for her 
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Heirſhip, doth not evidently appear : for that muſt be accounted the hcſt, 
which is ſuch in the opinion of the apparant Heir. And yct in favourable 
Caſes Intromisfion with any Kind of moveables , out of which Heirſhip ruay 
be drawn,will be found ſufficient, and repute as the Heir's choice. As the 
apparant Heir's making uſe of his Fathers Board, Iying in his Bed 3 though 
he diſpoſed not thereot, and though the fame were ſtanding in a Houle C1 
poned to him by his Father before contracting of the Debt purſucd on : ſcing 
he continued twoyears in poſiesfion, and got no Warrant from the Lords, 
or madeany Inventary thereof. July 14. 1626. Gilbert Johniton and Maſſ n 
his Spouſe contra 444ſſor, The like by making uſe of the Dcfun&*s Basin, 
Silver Spoons, Timber Beds and Boards, without alienation thereof: though 
the beginning of the Intromisfion was, when the Intrometter was not ap- 
parant Heir himſelf, but was Futor to another Keir who was Idiot: ſeing he 
continued five years after theIdiot's Death, himſelf being then apparant Heir, 
Fanuary 17, 1627. Frazer contra Monimusk. Yet the contrary was found, 
where the Intromisſion began before the Intromeiter was- apparant Heir, 
there being a nearer apparant Heir : though it continued after that nearer 
apparant Heir's Death, when the Intrometter was apparant Heir. July 2; 
1629- Mr. Robert Cuningham contra Moultry, Yea, Behaving as Heir was ſu. 
ſtained by Intromisſion with certain Goods of the Defun& which might have 
been Heirſhip, though they were confirmed promiſcoufly by an Executor, 
ind bought from him by the apparant Heir, But this Executor was his 
own domeſtick Servant,and confirmed to his own behoof. December 16. 1630, 
IVeir contra Ker of Carers. The like where the Heirſhip Goods were fold to 
the apparant Heir by aftranger : ſeing they were not delivered to that ſtrang- 
cr, but poſſeſt by the Defundt till his Deceaſe, but his poſlesfion continued 
by the apparant Heir. Nicol. Plus valet quod agitur, Feb. 9, 1621, Melvil 
contra Metvil. But the contrary was found, the Goods being difponed by the 
Defun& to the apparant Heir, albeit not delivered before his death, other- 
ways than that the Defun& being un-married, came to his Son's Houſe, and 
lived with him till his death. Farrary 30. 1630-Calderwood contra Porteoss. 
Neither was the fame iatferred by a Diſpoſition ofthe DefunG to his apparant 
Heir of certain moveables, in fatisfation of his Aeirſhip moveables where- 


unto he might ſucceed. Feb. 24. 1636. Meidhope contra Hepburn. 


9. The ordinary ObjeQions and Exceptions againſt Behaving as Heir by 
Intromisfion with the Heirſhip moveable are; Firſe, Thet the Defun& was 
neither Prelat, Baron, nor Burgeſs, to whoſe Heirs only Heirſhip moveable 
Is competent by the A# of Parliament : the extent whereof is ſhown in the 
former Title. And therefore the Purſuer muſt condeſcend, and inſtruQ that 
the Defun& was either Baron, Prelat ot Burgeſs : which would beſufficient- 
ly inftracted by the Defun&*s Infeftments of Lands or Annualrents, at any 
time : for thence it wonld be preſumed that he continued undenuded till his 
death, ſemel baro ſemper baro preſumptive. And this will be elided by this Ex- 
ception, That the Defun& was denuded before his Death. For though ſame 
have been of opinion that ſemel baro ſcmper baro 1s meant, that though a Per- 
{0:1 once infeft were demided; yet his Heir would have Heirſhip as a Baron. 
F..r which I find neither Reaſon nor Deciſion: But it is mo#t reaſonable that 
ke who 1s once proven tobea Baron, ſhould be preſumed fo to continue, un- 
Ic{s the contrary were proven, that he was denuded, It was ſofound Jarnary 
27. 1636, Straiton contra Chirnſtde. But if the Legal was not expircd atthe 
Defndss Death , heis not eſteemed denuded : and therefore his Heir hath 
Heirſhip. Feb. 26. 1663, Cuthbert of Drakies contra Monro of Foulis. Ju 1 
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1 628.Dumbar contra Leſly. Neither will it be ſufficient that the Defunt was 
once Burgeks,but itmuſt be proventhat when he died he wasaQingas aBurgeſs, 
So that neither the Heirs of honoraryBurgelſses, nor they who once were traf- 
ficking Burgesſes and take themſelves toa Country Life, their heirs, will have 
heirſhip moveable. And therefore ſee! civis ſemper civ75 is Hiot preſumed, 
Neither ſemel pzrlatus ſemper prelatus : for if a beneticed Perlon were de- 
prived or demitted before the Death, his heir would have no heirſhip 
moveable. 


10. The ſecond Defenſe againſt Intromisfion with heirſhipÞ moveable, and 
which is alſo competent agamſt Vitious Intromisfion, is, That the Defan& 
died Rebel, and his Eſcheat wasgifted and declared betore intenting of the 
Creditors Purſuit. Juze 10. 1553. Gordon of Liſmoir contra Keith, June. 
1574. Lady Spenſerfield contra Hamilton of K ilbrachmount. December 22.1674. 
Heirs of Seaton of Blair contra Sr Alexander Seatown. And it is not neceſla- 
ry to alledge, That the apparent heir had any Right or Tollerance from us 
Donatar. For the Exception 1s equiparat to Executors confirmed, again 
Vitious Intromisfion: whereby Vitious Intromisfion is excluded, albeit the 
Intromisfion was before another was confirmed Executor, if the Confirmati- 
on was before intenting of the Creditor's Cauſe. Burt it 1sno relevant De- 
fenſe, That the DefunR died Rebel, and fo had no moveables, but that they 
were confisxcat. Neither was it ſufficient that the Eſcheat was gifted, not be- 
ing alſo declared , before the Creditor's Purſuit, As was found in the iaid 
two firſt Caſes. 


11. The third Defenſe is, That the apparant Heir intrometted by a Gift 
to himſelf, or to his behoofez or by a Right or Tollecance from a Dona- 
tar. Theſe being prior to the Creditor's Purſyit , although poſterior to his 
Intromifſion, albeit not declared, are relevarit : becauſe the Donatar there- 
by is in poſſeſſion, and needs no Declarator. Feb. 26. 1663. Cuthbirt of 
Drakies contra Monro of Fealis. June 10. 1663. Gordon of Liſmoir cotitra 
Keith. July 4. 1674. Mr. Williaw Innes contra George Wilſon. June 10; 
1674. Lady Spererfield contra Hamilton, of Kilbrachmont. Feb. 10, 1676, 
Grant contra Grart, 


12. The foutth Exception is, When Moyeables belonging to a Defund, 
remain in his Houſe whereunto his apparant Heir hath Right by Infeftment, 
wherein the Defun&t had his Liferent or Tollerance : if the Heir enter ir 
pcſſeifion of the Houſe, ifat his entry he repreſent to any competent Judge, 
that there are Moveables in or about the Houſe belonging to the Defung, 
which he defires to be inventaried,or that ſuch as cannot be preſerved may 
be ſold, that the price may be made forthcoming to all parties having intereſt; 
if Inventary or Sale be made by warrant of that Judge, the continuing of 
theſe Moveables in the Houſe, or the Sale of thoſe which cannotbe preſerved, 
will not infer Behaving as Heir, Yetthe making uſe of the thingsin the In- 
yentary,or the Sale of that which is not warranted ; yea the omimisfion out of 
the Inventaryof Moveables of any conſiderable value, was found to infer Be- 
| haviour. January 25. 1632. Helen Scarlet contra John Paterſon. 


13. The other ordinary member of Behaving as Heir, is by Intromiſſion 
with the Rents of Lands,or Tiends, whereuntothe Detun&t had Rightby In- 
feftment; or entering inpoſſeſſion of theſe Lands and Tiends unto which the 
apparent Heir would ſucceed, which is the moſt dire& Behayiour as _ 
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and is only competent againſt ſuch perſons as might be Heirs in that wherein- 
ro they 1mmix themſelves. And io an Heir of line policing or untrometting 
with the Rents of Lands provided to Heirs male, or to icirs of Tailzie or 
Proviſion; or the Intromisfion of theſe with the profits of Lands or Tiends 
befalling to Heirs of linez will only infer Reſtitution or Reparation - but 
will not infera general pasfive Title, making ihe partic lyavie to all the De- 
funA*sZcbts. : 

14. There are many Defcn(cs which uſe to be propgned againſt this ſpecies 
of Behaviour, As firſt, it was an ordinary cuſtom to ſkuntihis pasfive Title, 
that the apparant Hcir granted a Bond of purpoſe to adjucige the Defunctss 
Right, upon the apparant Heirs Renounciation, and then take Right 10 the 
Adjudication : till the Lords by an AQ of Sederunt , Feb. 28, 1663. did 
declare, that if apparant Ecirs thould in time coming,take Right co any Ap- 
pryzirg or Adjudiation of their Predecefſurs Rightstor their own Lebr, and 
did pf[-fie thacby, whether before or after expyring of the Legal; they 
ſhould be lyable as behavingas Eeirs - which hath always fince been fol- 
lowed, And thereforenoDetenle for ſuch Rights will be ſuſtained, albcit it 
were a true Dcbt of the apparant Heirs,and nyt a {imulatBond granted of dc» 
ligne to adjudge or apprile. | 

Neither is it a relevant Defenſe, That the Landsor Teinds were appryzed 
or adjudged from the DefunR, albeit Inteftment bad followed thereupon; jf 
the heir apparant intromet without Right, or Warrant from the Appryſer or 
Adjudger, within the Legal. Feb. 2x. 1663. Henrie Hamilton contra Wril- 
liam: Hamilton, Bat it is areleyant Exception, That the apparant heir's In- 
tromiſſion or poſſeſſion was by Right from an Appryſer or Adjudger, though 
theLegal was not expired: unleſs the Sum wepe fully fatisfied by Tntromisfion 
or otherways. January 10. 1662. Barclay contra Laird of Cragievar. The 
like though the apparant heir continued to poſicfle, for ſome time after the 
Appryſing was ſatisfied by Intromisfion. Feb. 26. 1663. Cuthbert of Drakies 
contra Vowro of Fonlis, Yea Intromisfion with the Rents of the DetunR's 
Ln by his apparant hcir, wasehided by a Tollerance trom a Donatar of Re- 
cognition, albcit not declared till after his Intromizftonz the apparant heir 
paving the fingle value of his Intromisfion. July 17. 1666. {1 hkomas Ogiluie 
contra Lord Gray. But a Tollcrance from Apprylers after their Intromis- 
fin, was not found relevant, July 11. 1671. Sr. George Maxzell contra 
AMaxwel. Yet the apparant heu*s Intromisfion was elided, becauſe the De- 
funtt's Rights were improven, though after the Intromisfion. March 22. 
1628. Roacrick Farquhar contra Campbel of Kingingcluch. And anapparant 
heir's Intromisfion was elided by a colourable Title, though not valid, where- 
by the heir of a Marriage being entered and infeft as heir to her Moe» 
ther , yet her Infeftment being reduced, and her Father being found Feer 
in adubjous * provifion of Conjund-tee 3 the heir fo ſerved, was not 
fo111 liable, © as behaving as heir to her Father : but only quoad 
«alorem of her Tatromisfion. July 12. 1671. Adam Gairns contra 
i\ihel Sandielands. But it was not clided becayſe rhe apparant hear paſt 
[1 bis Father, and. was infeft as heir to his Goodelire, though his Father was 
i:'cfr ; that coJourable Title was not ſuſtained the apparant heir being g- 
zala fide, baving the Evidents in bis bands, November 23. 1671. Rordeſor 
Conra Sirelair, Yet Behaving as heir was not wterred by the heir apparant's 
11t0mctiing with the Rents of Lands, which his predeceſlor haddiiponed in 
traſtto a third Party, for the bchooſe of the apparantheir , and whereupon 
thc Intrulſted was infeft, FJaiyary 14. 1662. Nicol contra Howe of _— 
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geſt. But Intromisfion by the apparant heir was elided by a Diſrofttionby A 
Defun& to the apparant Hcir's Son, his Oye, though without Infefrmengs Or 
by a Tack to the apparant Heir's Huſband, though expircd betore the De- 
fund's Death z as being continued per tacitam relovationem. January 16. 166J7- 
Reid contra Salmond. 

Behaving as Heir was inferred by the apparant Heirs entering in poſleſsion 
of a Coal-heugh, whereof the DefunQ@ had Tacks for Termsto run 2 albcit 
the apparant Heir took anew T ack, June26. 1610, Atchiſon contra Liird of 
Cockpen. The like though the apparant Hcir took a Gift of the Defuntt's Ef- 
cheat, who had an unexpired Tack of the Lands, and pretended to poſſeſs as 
Donatar to the ſingle Eſcheat. Juze28. 1610. Crawford contra Cockper. 


15. Behavingas Heir wasalſo inferred by the apparant Heirs giving a Re- 
ceipt of the Detunct's Charter Cheſt, and keeping it two Years without Pro- 
teſtation, or Invenrary, Jure 28, 1670, Ellis of Southſide contra Carſe, 


16. Behaving as Heir will alſo be inferred by Uplifting or Dilcharging Surns, 
Principal or Annual, which would befall to the Party as apparant Heir - or 
by doing any Deed that might tranſmit the Defun&s Right. But it wasnot 
found inferrcd by the apparant Heirs Renouncing to be Heir in favour of the 
Heir Male, to whom their Father had diſponed : ſeing they gave no Rigit 


| thereby hurtful to Creditors 3 though they got a Sum for their Kindneſs and 


willing Renounciation. "Jzly 5. 1666. Lewrence Scot contra Heirs of Auchin« 
leck. Neither by theapparant Heir's getting benefit by a TranſaQtion with 
a Party baving Right trom the DefunR, granted on Death-bed, and being 
obliged to acquire the Defun4's Debrs, and appriſc thereon, and to commu. 
nicate the benefit of the Apprifing : unleſs a Deed had been done commu- 
nicating any Right of the Defunct. Ts!) I'9. 1666, Margaret N £ToOy Contra 
Lord Balmerino. 


But Behaviour wasnot infetred by the apparant Heirs taking out of Brieves: 
ſeing the ſame were nor ſerved. June 28. 1670. Ellisof Southſide contra Carſe, 
Neither was it inferred by proponing Payment of the Detun&'s Debts, and 
ſuccumbing : which is only effeualas tothat Procels. July 16. 1629, Mur- 
ray contra Refs. January 21. 1675. James Tailzifer contra John Corſan, Nei- 
ther was it inferr-d by the apparant Heirgvoluntary Payment of their Prede- 
ceſlor's Debt. January 26. 1628, Commiſſar of Dunkel contra Abercromby. 


17. There » the ſame ground for excluding this paſſive Title, unleſs it 
were eſtabliſhed againſt the apparant Heir in his own life, as to exclude vitious 
Intromiffion : which hath frequently been repelled when not eſtabliſhed inthe 
Intrometcer's life. - 


13. It remains now to confider, Whether Behaving as Heir being a vitious 
paſſive Title, will import morethan ifthe apparant Heir had been aQtually en- 
tered - which may occur in two Cafes 3 Firſt, where Feirs-portioners behave 
themſelves as Heirs, whether they will be lyable 1n folidam, or only prorata? 
2. Whether thoſe who behave themſelves as Heirs, will have the ſame benefit 
of the order of Diſcuſling and Relict, as if they were actually entered. 


As tothe firſt Caſe, the Behaviour of Heirs-portioners cannot oblige them 
n jolidurr, but in ſofar only as if they wereattually centered Heirs ; which is 
always pro rata parte, according to the number of the Heirs-portioners, 20x 
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per capita, ſed per ſtirpes, But asit hath been yet undetermined whether Heirs- 
portioners may be lyable for more than their thare of the Lebr, not excceding 
thei? ſhare of the benefit ro which they have ſuccceded ; there is noqueſtion 
but if Heirs-portioners behave as hcirs, they would be made lyable gzoud wa- 
lorem of thar Inromiſiton, it i did exceed their ſhare. 


As tothe other Caſe, Behgving as hcir being a vitious paſive Title, they 
will not have the ber:cfi-: of Diſcuting + which 1s only competent to heirs Jaw- 
fully entered. Yea they will not have Relict irom the kcirs who are lyable 
botore them - becauſe chey have m their Perſon noactive Tile. Yet it is in 
arbitrio judicis to ordain the Crediror, on fatisfaction to aflign his Right, by 
which the heir behaving may incirectly attain Relicf, as Ailgny by the Cre- 
ditor This favour will not be refuſed, unleſs the manner oft Behaviour be 
very odious : as when 1: is fraudulent, by concealing the Immixtion ; or that 
the Credrr'or himſelf having an other Intereſt, may be prejudged by his Aſſtg- 
nation. And therefore heirs behaving, if diftrels'd for moveable Debts, they 
have no dire& recourſe aga1 ft Executors. And if the Executory be mean,fo 
that there be ſmall provifionstor the Wite and Children ; the Creditor would 
not be ordained toailign. And it may fo, fall outin other Caſes, The ſame Rea- 
ſon may occur, where heirs of Conqueſt, or heirs Male, of Tailzic, or Pro- 
viſion behave 3 if the prior heirs who arc nearcr of Blood have lice beacfit 
and proviſtun, 
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Lucrative Succeſlors. 


i. The riſe of this paſſzve Title. immediate apparart Heirs ; but not 
2, It takes place though the Diſpoſition to Brothers, though none then 
bear Canſe onerous, enleſs it be 0- nearer. | 
therwiſe inſ.yuGed. 6. Whether it ſuffiſeth to infer this Title, 
3. Itis extended io Diſpoſitions in Con- that the Injeftment was after the 
trafts of Marriage, in ſome Caſes, Debt ; or if the Diſpoſition where- 
4. Lucrative Diſpoſitions of any part of on the Infefiment proceeds, muit 
the Heritage inferre this paſſwze alſs be after. | 
Title. 7, Cafes in which this Title takes 0 
5. This Title is extended to Diſpoſtti- place, 


ons made to Oyes, though then not 


| HERE is no Nation hath been more fa« 
vourable to Creditors, or more ({tudious 
of their ſatisfaftionsthan this 3 which hath 
anticipate all Conveyances, Devices, and 
Frauds prejudicial to Creditors, either in 
favour of ſingular Succeſlors by (imulate 
Afkignationsor Diſpoſitions, withoutequi- 
valent onerous Cauſes : or in favour of 
apparant heirs, that they might in no way 
enjoy their Predecctlors Eftaces, without 
ſatisfying their Debt 3 which hath given 
the riſe to this paſsive Title, whereby ap- 
parant hcirs accepting Difpofitions from 
their Predeccliors, of their ,Heretage 
wherein they woald have-fuccceded, or any part thereof, are made lyable to 
all their Fredeceiiors Debts, contrated beiore fuch Ditpofition or Right. 
And the acceptance thereof is accounted preceptio hereditatis, and as an Im- 
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mixtion with the Inheritance, makes the apparant heir to repreſent the De- 
jund& paſſewve. Yet with this temperament; that he ſha]l belyablc only to the 
Debt contracted before the Diſpoſition or Right made to him by the Detiungt, 


in which Right he might have ſucceeded. Whercin apparant heirs are molt cx- 


pediently differenced from the other ſingular Succeſlors without onerous 
Cauſes, that theſe are not ordinarly perſonally lyable, except in fo far as they 
have diſpoſed of ſuch Rights as were fraudulently diſponed to them in Truſt, 
and in which they were interpoſed Perfons to the behoof of the Difponer or 
his Children 3 but theſe Rights are alwayes reduceable at the inſtance of an- 
terior Creditors. But becauſe ſuch Fraud is more incident to apparant Heirs, 
therefore theſe are perſonally Iyable tor the whole anterior. Debts, and the 
R ight granted by them may alſo bereduced upon the Statute 1621, Yet the 
perſonal Obligement doth remain and both are compatible : Hope, Succeſſor 
Lacrative, Gray contra |Villiam Burgh, 


2. This paſgive Title is not only extended to Difpofitions of Lands bearing 
cxpreſsly alucrative Title, as for Love and Favour, &c. but though the Nar- 
rative thereof bear expreisly a Cauſe onerous, which being berwixt the Di- 
ſponcr and his apparant heir proves not - and therefore the Cauſe onerous 
muſt be proven alinnde, Vide Title Reparation upon Circumvention + where 
the Narrative of W;its amongſt conjunct and cenfident Perſons, provesnot the 
Cauſe to be onerous, And though there be a Cauſe onerous inſtrufted, it 
will not be ſufficient, unleſs it be equivalent to th@worth of the Lands, to 
ſubſtainit againſt Reduction : but if the Cauſe onerous be conſiderable, the 
heir willnot belyable ſimply, or perſonally, but the Right may be reduced, 
and the heir may be lyable in quantum eſt Iucratus, And therefore an appa- 
rant heir having accepted the bercficof a Diſpoſition and Infettment, granted 
by his Predeceflor to a third Party, but to the apparant heit's behoofe 5 the 
Lords before anſwer ordained the Cauſe onerous ot the Ditpoſi:ion to be in- 
ſtructed, reſerving totheir conſideraiti-n how far the apparant heir ſhould be 
Iyable perionally thereby. Jarnary 14. 1562, Nichol Harper contra Hume of 
Plarerge/r, The like of a Diſpofttion ot Lands by a Mother to her apparant 
Heir, though it did bear a Sum of Money : which did not prove betwixt 
Mother and Son. February 15. 1676, Patrick Hadden contra George Hal;larton, 
The like was found of a Diſpofition by a Father to his Son and apparant 
heir, though the Son offcred to prove it was for equivalent onerous Cauſes : 
ſcing the Diſpoſition it ſclf did bear for love ard favour and other good Conſtde- 
rations. November 22. 1671, Beaty contra Roxlargh, Bur tionds of Provifion 
by Parents to Children infer no paſsive Title, though the Children be Heirs 
apparant. As when the Bonds are granted tothe eld. ſt Son, or Bondsof P1o- 
viſion, or a Tocher to Daughters, when there are no Sons, though in that 
Caſe the Daughters might be eſteemed heirs apparant, although truly they be 
not ; for aman isever under{tood to be capableof having a Son : ard there- 
fore Daughters are little more heirs apparant than Brothers. Yet Bonds of 
Proviſion or Tochers are reducible by anterior Creditors, if the Detun& had 
not a viſible Eſtate ſufficient tor theſe Portions and his whole anterior Debts, 
And therefore accepting a Tocher did not make a Daughter lyable as lucra- 
tive Succetlor, though there wasno Son : yet the Daughter and her Husband 
were found lyable to the Father's anterior Creditors, for what was above a 
competcnt Tocher, ſuteable to the Parties. December 23. 1665. Dame Rachel 
Burnet contra .Lepers, Neither will taking Bonds in the name of the Daugh- 
ters, or alagning Bonds to them, make them lyabie as lucrative Succeſfors, 
And yectrhe accepting of :\{vgnations to heretable Bondsby a Father to hisc!- 
delt 
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deſt Son, in which the Son would ſucceed as Heir, may inferre this paſſive 
Title. December 2. 1565. Edgar contra Colvil, But wherethe Father in his 
ContraQ of Marriage provided his Son to ſeveral Bonds, which tctore any 
Creditor purſued, were payed and cancelled, and it did not appear by the 
Contrat whether they were heretable or moveable 3 the Lords did nor ſu- 
ſtain the paihve Title, but tound the Son lyable #2 quamum Isrratus ; and did 
preſume the Bonds to be heretable, unlefs they were proven to be moveable, 
January 7. 1679. Hamilton of Burdowie contra Mr. Andrew Hay. But aDiſpo- 
fitronot Lands to the eldeſt Son, was tound to make him lucrative Succctlor, 
although by his Father's Contratt of Marriage with his Mother, his ſecond 
Wite,.the Father was obliged to infctt the eldeſt Son of the Marriage in the 
fail Lands; which did import a Succeſſion : ſcing the Obligement contained 
no dererminate time, and ſo might be performed by the Father any time in his 
life. November 29, 1578. Hagens contra Maxwell. The like was found in a Di- 
{poſition of Landsor Anaualrentsto the eldeſt Son of the Marriage : ſeing theſe 
were provided to the Heirof the Marriage. February 22. 15C1. Grizel Vore 
coutra Ferguſon, The Difponer's Bairns Portions are not a Cauſe onerous, be- 
ing granted after the Creditors ebts ; albeit undertaken and ſecured by the 
apparant Heir, bona fide, before any Diligericeat the Creditors inſtance 3 not 
being payed before the Purſuit : zbid. becauſe the Heir may tuſpend upon 
double Poynding,and will not be made to pay both the Bairns and Creditors, 


3. This Title isextended to Diſpoſitions granted 1n theapparant Heirs Con- 
tratsof Marriage, which in many reſpeRts is accounted a Cauſe onerous, Jalz8, 
1625. Gray contra William Burgh. Where the Son was not liberat, though 
he offered to renounce the Lands he had by Contract. And it was found 
that Lands being diſponed and refigned by the Father in favour of the Son, 
by tis Contract of Marriage, though they were for the preſent wadſet and 
difponed with that þurthen, and thereafter redeemed by the Son by his own 
mcans, ſo that there remained nothing m the Father, but the Superiority and 
the R:verſion 5 yet the Contraft of Marriage was found onerous as to the 
Wite*%Lr1terent. And in re{peR che Son was Minor and preſently revoked 
the Diſpoſition, and renounced all other Rights, except that of the Wadſet 
which he had redeemed ; he was hberat of the paſſive Title, and the Lands 
declared redeemable by any Creditor anterior to the Contratt, January 14% 
1634. Mr. David Conrtney Miniſter contra Weems of Lothoker. Inthe like Caſe, 
where Lands were diſponed by a Father tothe Sonin his Contract of Marri- 
age, for a Tocher payed to the Father for ſome Debts and Bairns Portions far 
within the worth of the Land ; the Son was not found lyable in ſolidum as lu. 
crative Succeſſor, nor yetthe Purſuer put to aReduttion : but theSon was in 
boc proceſs put to compt and pay the ſuperplus of the true price of the Land 
Jane 17. 1664. Lyon of Muraskcontra Bannerman. MN 


4. This Title takes place not only in univerſal Diſpofitions, of the Prede- 
ccffor's whole Eſtate; but aDiſpoſirion of any part thereof, is fufhcient - ſeing 
the leaſt as well as the moſt, is preceptio hereditatis. 


5. This Title isextended alſo notonly to Diſpoſitions made to;and accepted 
by the immediate apparant Heir ; but alfoto the mediate apparant Heir, ſo that 
he be alioqui ſcceſſurns, by the courſe of Law.neceſlarly : as what is granted to 
the eldeſt Son of the apparant Heir. Becaule the ground of this Title being to 
prevent Deeds in favour of the Diſponer's Succeſſors, prejudicial to the Dit- 
poner's Creditors, whoſe Debts are anterior ; the reaſon holds as much where 
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he difpones to his Oye, who by the courſcof Law is to ſucceed to him, asto 
his Son. 2. It is preceptiohercditatis in the Oye afwcll as in the Son. And 
therefore the Rule in this Titleis not, that the Accepter be that Perſon who 
would ſucceed at the time of the Diſpoſition, and ſo may ſeem tobe 1mmet{liar 
apparant Heir pro texpore : forſo a Diſpoſition by one Brother to another, or 
to a Brother's Son, the Diſponer for the time having no Children 3; will nor 
in{rre this Title. November 22, 1662. Lawrence Scot contra David Brjwell of 
eArciinleck, Nephew to unwhile Auckinleck, December 22. 1674. Heirs of 
Seaton of Blair contra Sir Alexander Seatoun. Thelike though the Diſponer 
was an old man, therime of the Diſpoſition, and had little hope of Iilue. De- 
rember 17. 1632. Lady Spenſcrfield contra Laird of A ilirachmont., The rea- 
ſon is, beca1i4: the Brother or Brother's Son 1s not alz7oqui ſucceſſurns by the 
courſe of Law, while the Brother's Childrenare in ſpe : and therefore ſuch are 
never called apparant Heirs z neither is the preſumption in them, thar the De- 
fun&t woild, in prejudice of his Creditors, adventure f1mply to diſpone io ſuch, 
while he had hopeof Hue : but all this holds m Oyes. And it was fodecided 
January 29, 1639. Lady Smeatoun contra Richardſon of Smeatoun : where an 
Infefrment was granted by the Goodſrre to the Oye, reſerving his Son's Life- 
rent. And inthe like Caſe, the Father who was but Literenter, and his Oye 
Feer, by the Grandfather's Diſpoſition, was found lucrative Succellor, Fe- 
bruary 23. 1637. Lightoun contra Laird of Kinaber, But this Deciſion was 
ſtopped to be further heard, 


6. But here occurreth the Queſtion, If the Diſpoſition be anterior to the 
Debt contradted, but the Infeftment poſterior to the ſajd Debtz quidjuris > The 
ground of Doubt is, that thoughthe Defender had a prior Diſpoſition, yet by the 


Infettm:ent only, he was Succetior : ſeing Lands paſs not by Diſpoſitions, but 
by Infefiments : and therefore he was clearly Succeſſor poſt contraFum debitumn, 
and alſo ex cauſa Iucrativa, 2. If this were not the meaning, the intent of the 
Law would be fruſtrate : for ir were eaſy to make Diſpoſitions and to keep 
themup, and in the mean time to contract Debts, when the Creditors could 
not know the D-bitor's condition, and fo contrated bona fide. This Caſe was 
not decided : but the like Caſe was formerly decided zegative, that the Infeft- 
ment though poſterior tothe Debt,didnot mterre this Title 3 being upon a Di- 
{poſition anterior to the Debt. Eebraary 23. 1637.Lightoun contra Laird of Ki- 
nabcr, Thelike wasfound, where there was an Obligement in aContra& of 
Marriage, to diſpone Lands, prior to the Debt contracted : albeit both the 
Diſpoſition and InfeftmenOwere poſterior tothe Debt, and did not bear ex- 
preſsly in implement of tft-bentraf ; which was preſumed, ſeing no other 
Cauſe was ſhowen. July 27.1678. Thomas Ferguſon contra Lindſay of Wanchope, 
For anſwer to the contrary Reaſons ; the firſt is upon miſapplication of the 
words, poſt contraFum debitum : which are nottobereterred to Succeſſor thus, 
ſmeceſſor poit contratfum devitum ex cauſa lucrativa 5 but ſucceſſor ex titulo lucra- 
lizo, qui titulus et post contracum debitiim. $0 that if the lucrative Title be 
not after the Debt, this Title takes no place. Astothe other reaſon, the ſame 
inconventency will be of Diſpoſitions to Strangers, which being keeped up, 
Creditors may contraCt bona fide. And yet Inhibition before Infeftment will 
not be effcAual, unleſs it precced the Infcftment and the Difpolition : which 
will allo be effeQual again{t the apparant Heir. But if there be fraud in keep- 
i:g vpſuch Diſpoſitions, which will be eafilicr preſumed inthe perſon of the 
apparant Heir, than a Stranger ; it will be ſufticicnt upon the common realon 
of traud, to reduce the Infefunent, though the gcneral pattive Title be not 
inferred. Thelike was found where there was an Obligement in a Contra 
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of Varriage, to diſpone Lands, prior to the Debt contracted : albeit both the 
Diſpolition and Infettment were pofterior to the Debt, and did not bear 
exprelsly in 1plement of the Contra@ ; winch was preſumed feing no other 
Caufe was\howen. July 23. 1678. Thomas Ferguſon contra Lindjay of Wan- 
ckope. And lucrative Succeſlor was not found interred by the Infeitment of 
a Father to his apparant Heir after the Debt contrafted : ſeing there was an 
anterior Obligement in the apparant He1r's Contra of Marriage, to grant the 
, Inſeftment, and lahibition thereupon. Nicol. de hereditariis aJionibus. March 
31. 1626, Ker contra Sterling, 


7, This Title can take no place, firſt, where the Party to whom the 
Right 1s grant'd 1s not alzoqui ſucceſſurus in that fame Right: becauſe 1t 
canot he precepico hareditatis where there can be no {ereartas, And to a 
Diſpuſitzon toan kcic of Tailzic, -of Lands not provided tothat heir of Tail- 
zie,cannot inferre this Tile: though it may be reducible, as without a Cauſe 
onerous, Neither wil! a Diſpoſition of tailzied Lands to an heir of line, in- 
ferr this Title. For in that cafe 1t cannot be preceptio hereditatis : albeit the 
Difpefi.ion wil! be reducivic, as without a Cauſe onerous, But there 1s more 
rez{o1n , that Rights acquired originally by Predeceſiors, in name of their 
apparant heirs, cannot mfer this Title: becauſe the Predecefſor himſelf ne- 
ver bcing Feer in thar Right, the apparant heir could not be his Heir there- 
in. Neithcr canſuch Rights be reducible by the 4@ of Parliament, 1621, 
becauſe the fallizg thereot, wiil not make the Fee return to thePredeceſlor 
who never had it - bur the fame can only be reached by a Declarator, That 
it was acquired by that Predeceflor's means, after the Debt conrraQed and 
therefore ought to be afteRable, as if it were in the perſon of the Debitor, or 
his heir - which hath frequently been found relevant. 
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39. Legacies and Donations mortis 
cauſa are proporttonally " abated 
if they exceed Nead*s part. 
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Pl 
e/ a. is « . . = 
Whether {petal Legacies will le j5 


40. 
abated. 
4. The Ffjed of Legatier of things 
not in ihe power of the [ eſtator. 
42; The F fect of Leg cies left frue- 
rall;, 
The LOH C 
43- e Rei137*s part of the Executory 
44, The Bairns part, 


45. What Foris-tamiliation is: 
46. Collation by our Cuitom, 
47. Sums bearirg Annualrent without 
Clauſe of Ir, fefiment,fullinE.x ecutory 
as tothe Defun ani hisC hildren, 
but not as to the Relit, 


43. Heirs have no benefit ofthe Biirns 
þart, except they renounce in fa- 


vour of the remainent Bairns. 


49. If there be bat oneChilde un- "Y 
familiat , the ſame is both Hetr 
and Execator, and has the full 


Barirns part, 


TheBxecutoryis divided as it was 
at the Defunitss Death , and the 
time of the Confirmation, 


5I. The intereſt of the neareſt of Kinne 
52, Dead&«s part, 


50. 


53. The intereſt of Executors nominat, 
and Dative, 


54+ The order of confirming Execu- 
tors, 
55. How Executors nominat in Eng- 
land are admitted here. 
56. Licences to purſue, 
57- Execntors intereſt, as to the Rent 


the year the Defun@ died, 


50. Exccutors have Rieht to Steell- 
bow Goods, 

59. Co-executors and their power, 

ko. TheE Het of Executors Asfignati- 


01s. before Sentence, 


Ss 


61, E 


58 


61. Executors ad non cexecutas 


62. Executors ad ommilla & male 
appretiata . 
62. Execators Creditors. 


64. How far Executors are lyable pal- 
five, and of their Diligence. 

65, The Releef betwixt Heirs and Ex- 
CCHEOTS, . 

66. How Execut2rs may ſafely pay\Cre- 
ditors. 

67. What time Executors have to do 


D:lizence, before they be lyable to 
Creditors. 
62. All Exeontors, and Creditors doing 
Diligence within ſix months ofthe 
Defun*s Death, come in part 
pallu, 

69.” After ſix moneths,Creditors come it 
according to the priority of their 
Diligence. 

Execulors paying ReliFs, Bairns 

and Legatars, after 6. monetkes, 

and before Citation of Creditors, 
are ſecure; and the Creditors have 
only Repetition againſt theſe. 

71. Execntors after obtaining Bond or 

Decreet, are not im pleno domi- 


nio, of the Defan&*s goods: nor 
do they fall under the Executors 
Eſcheat, butthe DefunG*s Credi- 


70. 
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tors are preferable tothe Executors 
proper Creditors. 
72. Execntors may Pay friviledeed 
Debts, at any time. 


73. Arreſiments hinder the Execgtor 
to prefer any other Creditor. 


74. Compenſation is not competentto 
the Defunifs Debitors, upon 
Debts due by the Defun®,aſſigned 
after theDefun@#*s Death. 

75+ Exoneration of Execstors. 


76. Exhauſting ofExecutor s, how com- 
petert, 
77. The Diligence neceſſary to liberat, 


Executors: Executors are not oblig- 
cd to depone upon their Knowledge 


of the Defun*s Debt , cxcept as 
to thesr own Share. 
78. How farCo-executors are conveenable 
fſeverally, 
g0. Executors furviving, are not lyabje 
for the Share of the deceaſed in (o 
far as they executed the Teſta- 
ment, and lifted their part. 
ot Exccutors are lyable for the In- 
zentary, witheut proving their In- 
tromi(ſzon 
Where Teſtaments are to becon_ 


firmed. 


82, 


Þ E MAIN $S now the other Branch of Succeſſion,z7s. 


next, 


in Moveables: which is of two Kinds, The one of 
Executors, which is the only lawtul Succeſſion in 
Moveables, and therefore is bothan aZive and pasſrve 
Titlezthe other illegal andVitious,and 15 therefore cal- 
led VitiousIntromiſfion, and is only a pasſrve Title. 
Of the former in this Title , and of the later in the 


The whole intereſt of the moveable Goods and Rights of Dctuncts, 
is comprehended under the termof Execatory, whercin not only that which 


proper to the Executor by his Othce, or Succeſſion, is containcd ; but alſo 


that 
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that which befalleth to the DefunQ'*s ReliR,Children, and neareſt of Kinne 
and to his Legatars and Creditors, We ſhall not here repect what hath 
been ſaid of Suceesfion in general, of whichatlarge in its proper place, Tit.26, 
Where the riſe and rule of Succeſſion , both according to Equity and the 
Law of Nature; and according to the poſitive Law, and Cuſtom of 
this and other Nations, is held forth, This much only in general ; that 
the Will of the Owner is effeQual in equity to diſpoſe upon his Rights, cis 
ther to take effe&t during his Life, or after his Death. The former being 
compleat , conſtitutes a preſent Right, irrevocable by the Diſponer: the 
Jater is ambulatory, and dependent uponthe Ownet's Will, and hath alwayes 
implyed in it the Condition of his Death; and therefore may be altered, 
abrogat, and derogat by a poſterior Will. And thence it is called the Later- 
will of the Defunct - becauſe the Later-will is alwayes eff. ual, and pre- 
ferable ro the former Will. It is alſo more favourablie interpret and ex- 
eended, than ContraQts or Diſpofirions amongſt the Living. And if there 
were no poſitive Law,the expreſleor preſumed Will of theDefun& would be 
the adequat Rule of his whole Succesfion. 


Bur Succesſion being of great conſequence , whereby all the Rights of 
men are at leaſt once, and many timesoftner, tran{mitted-in every generation; 
therefore poſitive Law for utilitic6s fake, hath juſtly and fitly preicribed the 
forms and ſolemnities thereof, that it may be clear and ſure: and hath ap- 
plyed remedies to make it effe&tual. And hath reſtrained the power of the 
DefunQ's Will m ſome caſes, eſpecially in favour of the Defunct's Wife 
and Children, whom by the Law of Nature, heis obliged to provide. And 
hath alſo declared the Degrees of Succesſion, Meaning, and Preſumption of 
the Will of Defuncts. 


1. The Romans of all Nations, were moſt ſolicitous in this matter, and 
accounted it a publict intereſt z reipsblice intereſt , voluntates defuniforum 
effeium ſortiri. And therefore they did exactly guard the power of teſting, 
not only againſtViolence andFraud, by ſevere Puniſhments,and excluſion from 
all benefit of Succesſion ; but alſo they rejected and annulled all Pactions, 
reſtraining the power of teſting, as paum corvinum de hereditate viventis. 
Which wasnot only extended to Pactions made by Perſons diſpcfing of the 
Heretage of Perſons, to whom they might ſucceed, but even to Pactions of 
Perſons in relation to their own Heritage. They did alſo clearly determine 
what Perſons had not the power of teſting; and in whoſe favour Teſtaments 
might not be made 3 and the manner of all Kindes of Teſtaments, Inſtituti- 
ons , and Subſtitutions of Heirs, Legacies, Fideicommiſſes, and the ſenſe of 
moſt ordinary Clauſes in all theſe: and alſo the Succesfion of the inteftat. 
Which hath made the matter of Succesfion fwel into a mighty bulk, and to 
make the chief Integral of the Civil Law; wherein toinfilt here, would nei: 
ther be neceſiary nor profitable for our purpole - but asin other caſes, a ſhort 
Sum,without Ampliations or Citations, will ſuffice, 


2. Succeſsion amongſt the Rowars, was either by Teſtament, or from the 
inteſtat. The ancient way of teſting amongſt the Romans, was either in 
peace and ſolemne, which was donein preſence of the People, being convo- 
cat callatis comitiis : or otherwaysby a fimulat Sale, per &s & hibram; where- 
in the Tcſtator, in preſence of five Witnefles Romans , did hold a Ballance, 
and weighed Money therein, and under that form , as 1t were, fold his In- 
heritance for the Money , and asked -——o_—_ Or otherwayes Teſtaments 

$ 2 were 
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were made in procin/u, when they were ſtanding in Battaile before the 
. . . : . _ - 
Fight, without other Solcunity than three or four Witneſs. 


This was the ancient form of teſting. The matter and power of 
teſting was very abſolute, according to Equity - concerning which, this was 
the Law of the twelve Tables uti quisque rei ſue legaſſet ita jus eſto, 


But the aftcr-courle of the Civil Law, changed both this ancient manner 
and power of teſting , and redacted Leſtaments tuto three kindes, Solemnc, 
Nuncupative, and Military. 


2. Solcmne Tcſtaments were ſo called,becauſethey required the moſtSo- 
lemnitics : as Firff, That the Teſtaments were 1n writ, the Name of the 
Ecir, atlcaft, being wrizten by the Teſtator, cr one of the Wunetles. Se- 
coudly, There behoved to be ſeven Witnellcs, ſpecially required, all pretent, 
and ſubſcribing by themſelves, or another, and ſealing the Teſtament at the 

«» foot thereof : none of which might be Women, Pupills, Servants, Prodi- 
galls, or turious Perfons; ncither the Heir bimſclf, or any of his Domeſticks: 
cach Subſcription bearing. 1 1 71s, KC. berng called and required to be a Wit- 
neſſe to this Teilament. which is contained in this Schedule, hauc ſubſcribed it 
with my Land ,and caled it with ſuch a Seal. Thirdly. TheTeſtator allo behoved 
ro ſubſcribe thus, I Mevtirs, &c. declare this Schedule to be my Teftament,and 
I have teſted as is contained therein : Or by another if he could not write, who 
ſtood as the eighth Witnefſe. Forrthly, The Teſtament behoved to be made 
by one continued A&, without interruption of any extraneous aR, leaſt by 
extraneous a&ts the mind might be diverted , or incon{ideraty in ſo folemne 
an AR. So the Teſtament was cloſed up, and ſealed. And if the Teſtator 
opcned the Teſtament, it was prefumed he changed his mind. But after his 
Dcath, the Witneſles were called together, toacknowledge their Seals and 
Subſcriptions, at the opening rhercof. Or otherwayes it was opened by the 
authority of a Judge, before other honeſt Witnelles. And it any of the Wit- 
neſles acknowledped not their Subſcriptions, the Teſtament was held 
ſuſpect. 


4. A Nuncupative Tcſtament is that which was by Word only, before 
ſcven Wirncles qualified as aforc{ajd, Yet two Witneſles were ſuffcient in 
a Fathers Teſtement amongſt his Chil:irenz and a Woman mig ht be Witneſs 
therein. Or in a Teſtament for pious Uſes, five Witnefles did ſuffice, 'where 
thcre was penurie of W ticſles, 


5. A Military Teſtament , was that which was made by the Souldiers in 
Warre: whereinthey had theſe Priviledges. Firſt, when they were in pro- 
cinFu, ready to joyn Battaile, any declaration of their mind, by word or 
writ , though it were written but in the ſand, was ſufficient, It was alſo 
valid, if made during the Expedition , with ſuch Solemnities as can be had 
for the time : Yet fo, that if the Teſtator lived a year, in which he might 
make 1t more Solemn 3 it became void. Military Teſtamcnts have this tur- 
ther Privilcdge, that the Teſtator may inſtitute for atime, and may inſtitute 
11 a part, and fo die partly teſtat, and partly mteſtat: which 1s againſt a 
Principle ef their common Law. 


6. The ancicnt abſolute power of teſting, was by tle ſubſequent courſe 
of Lazy, cleared and rcftrained, not only by the ce:laratory Laws, finding 
telting 
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t« ſting, and otheraQs invalide, as done by furious Perſons out of their lnc id 
intervalls, and by Idiots, and by Papills, whohave notthe uſe of reaſon; or 
thoſe made by Fraud, or Error in the Subſtantialls, or by extortion: but 
more particularly it is limited in theſe particulars, 


7.Firſt, Filiz familias, Perſons in the power andfamily of theirFathers.could 
net teſt upon their Goods; whether profectitions. from their Father, or ad- 
venpitions almnae; even though their Father conſented : but only on their 
bona baſtrenſia,acquired in Warrez or quaſp caſirenſia,as in militia togata. 


8. Secondly, Captives with publi& enemies, or Perſons given in pledge 
to them 3 orYerſons condemned to capital Puniſhment,whole goods are con 
fiscat 3 orthoſe condemned of Infamy ; could not teſt, 


9. Thirdly, by Teſtament ſome Perſons can neither be inſtitutenor ſub- 
ſtitute Heirs, ſuch as the ſpurious Children of the Defun& - to put a reſtraint 
upon ſuch unlawful Procreaticens. But Children begotten on Concubing, 
while thoſe were tollerat, could not be inſtitute or ſubſtitute, ( theſe being 
lawful Children ) in more then a fixth part of the heretage. Only there 
could be left to ſpurious Children, Legacies for their necellary Aliment. Nei- 
ther could Perſons guilty or condemned of Treaſon, be inſtitute or ſubſtitute 


Heus. 


Io. Fourthly, power of Teſting is reſtrained in thoſe who have lawfil 
Children : who were neceffitat, either to inſtitute their Children their Heirs, 
or exprelly to exheredat or diſheiriſh them, expreſſing the Cauſe of fo do- 
ing. For if theſe inſtitute others, and paſt over their Children in ſilence, the 
Teſtament was void. And if they unjuſtly exheredated them, they had 

werelan inofficiofi teſtamenti, to annul the Teſtament,as done againſt the 
natural Dutie of Fathers, without juſt Cauſe. 


11. Fifily, the power of Teſting was reſtrained in favour of lawful Chil- 
dren.that the Teſtator could not by Legacy or fidei commiſſum abate from the 
Children their Portions natural, due to them by the Law of Nature, oblig- 
ing Parents to entertain their Children : which the Law detyned to be the 
fourth part of the Inheritance, Debts deduced, when there were fewer than 
four Children ; a third part , when four; and a half when more. If there 
be no Children, this Legi#tima is due to the Parents,Grand Father , and 
Grand Mother ; but not to Brethren, unleffe a baſe Perſon be inſtitute. 
Which Portion natural the Teſtator could not prohibite the Children towith- 


draw from the Heretage. 


12. Sixthly, the Falcidian Law did reſtrain Legacies, that they might not 
excecd three fourth parts of the Inheritance: fo that there behoved to re- 
maine one fourth part tothe Heir,which therefore was called portio Falcidia. 
And therefore if the Legacies did exceed three Quarters of the free Inheri- 
tance, Debts being deduced ; they were abated proportionally, that the Fal- 


cidia might remain to the Heir. 


13. This portio Falcidia differs from the natural Portion in this, that the 
Teſtator could not prohibite the Heir to take the benefit of the Portion na- 
tural; but he could effeQually prohibite the Heir to take his Falcidia. The 


Reaſon whereof was, becauſe the Falcidia was introduced, to the effeQthat 
Tt the 
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the Wills of the DefunRs might be execute 5 which could not be, if the Le- 

acies left nothing to the Heir conſiderable, but trouble, as oft-rimes it 
Fs out. So that this being a Remedy in favour of the Teſtator , to make 
his Will cfteual; he might prohibite 1t: and could not be preſumed fo 
irrational as to prohibite it, if he had not good ground to know that his 
Heirs would enter without it. Or indiredly if the Teſtator prohibite the aljc- 
natioa of the Heretage z the Law eſteemed 1t as a prohibition of the F al- 
cidia. 


The Falcidia had no place in Military Teſtaments, or in Legacies left ty 
Pious Uſes, or Icft to the Relict of the Teſtator , 20w777e dotis, The reaſon of 
the'e exceptions was in favour of Souldiers, Fious Cauſes, and Tochers, 
And if the Heir ommirted to make Inventary, he loſt the benefit of his Fal- 
cidia 


14. When the fiduciary Succeſſion became in uſe,whereby Heirs were inſti- 
tute or ſubſtitute, to the uſe and behoote of others, to whom they were to 
reſtore the Inheritance, or ſome part thereof, or thing therein; which there- 
fore was called fideicommiſſum , as being committed to the truſt and faithtul- 
nefle of the Heir : the Nenatusconſultum Trebel/janum did introduce the re- 
ſervation of a fourth part to the Hr, inſtitute or ſubſtitute by theſe fidei- 
commiſſes in the ſame way that the Falcidia was a reſeryation from Legacies, 
And therefore this fourth part was called Trebel/ianica: which theretore, 
hath the fame exception with theFalz674ia,of which in the formerParagraph, 
And this further , if the Heir were forced by Law to enter, or if within 
a year thereafter, he do not fulfil the Will ofthe Defun& ; heloſt the bene- 
fit of his Trebel/ianica. And if he had either Legacy or Portion of the Inhe- 
ritance, it was reckoned to him asa part of his [yebellianica. 


15. The uſe of theſe Fideicommiſſary Truſts was, when the Teſtator de- 
fizned his Inheritance, or ſome of his Goods, either for Perſons that were 
not capable to be Heirs , or not fit to manage; as through Pupilarity, Prodi- 
digality,or ſome other defett:then he inſtitute other Heirs fit for the preſent ma- 
nagmentz and defired,or required them by his Teſtament,to reſtore the Inhe- 
ritance, or ſome part of it, to ſuch Perſons. And that either fimply to a 
day, or conditionally. And oft times the day of Reſtitution, was after the 
Heirs own Death, whereby he had his Liferent or VſufruR thereof. At firſt 
this was wholly left to the truſt and faithfulneſs of the Heir, without any 
legal Remedy or Compulſion: which afterward were adhibite , with the 
Reſervation of the Trebe/tanica, as hath been ſhown. But where the Per- 
ſons in who favour the Truſt was, were ſuch as could not be Heirs, orſuc- 
ceed, as ſpurious Perſons; then thoſe Heirs were not compelled to reſtore. 

The effoeuial and chief poynt of a Teſtament 1s,the Nomination of an Heir, 
either by Inſtitution, or Subſtitution-without which it was not allowed the 
name ofa Teſtament , but only a Legacy, or at beſt the name of Codicills, 
which is called by ſome an imperfe@ Teſtament. 


16. Codicills might be made before five Witneſſes, either in writ or 
nuncupaiuve: and they were ordinarly additions to Teſtaments, Yea becauſe, 
1: when Tciraments, through want of Solemnity, became voyd ,the Legacies 
fulic1; therefore there uſed to be adjoyned this Clauſe, 1f this be not walid as 
a Tejtament, Let it be valid as aCodicall, which thence is called Clanſula codicil- 
Ar1S, 


I7. The 
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17. The form of Inſtitution of Heirs, was in plain and ſhort terms, thus 
Titins k&res eſio,Theſe were either inſtitute folly,or joyntly : and that cither 
equally, or indefinitely, which is underſtood equally ; or otherways by 
certain Portions. No Inſtitution can be conditional, or to a day : or if it 
be, itis preſently effeCtual. Becauſe the Heritage cannot hing in the air, 
and belong to none : elſe it would prove caduciary, Yet in military Teſta- 
ments this Priviledge 1s indulged, as hath been ſaid; 


18, Subſtitution is the Nomination of ſubſtitute Heirs, who take place 
failing the inſtitute, There may be as many ſubordinate Members of Sub- 
ſtitution as the Teſtator pleaſeth. The Inſtitute or prior Subſticute,isfound 
to fail, wheneither he cannot, or will not enter : but if once he enter, the 
Subſtitunion for ever evaniſheth. And if heor his ſhould be extin& who was 
inſtitute, the Heretage becomes his Patrimony, and no more the firſt De- 
fun&'s Heretage - and ſo falls not to the Subſtitute, who is Heir of the firſt 
Defun&t 3 but to the Heirsof the Inſtitute» It is otherways with us, in Tail- 
zics, or other Subſtitutions, as hereafter will appear. 


19. Subſtitution was of two kindes, owlgar atid pupillay. Pupillar is that, 
whereby Fathers were allowed in their T<ftamenit, having named their Chil- 
dren being Pupils, to be their Heirs,to ſubſtitute Heirsto them : which Sub- 
ſtitutes had not only the Father's Heretage, but the Son's, dying in Pupillarity. 
Under which is comprehended that which is called ſub5titutio exemplaris : 
whereby Parents having inſtitute theit Children, being Idiots, their Heirs 5 
did ſubſtitute other Heirs to them, if they entered not, and died Idiots, or 
Furious. And in military Teſtaments,the pupillarSubſtitution is not only effe- 
Qual, if the Teſtator make his own Will, and inſtitute his Children - but 
though he only ſubſtrate. And though the Children ſurvive their Pupillari- 
ty 5 yerif they entet not,the Subſtitution is valid. All other Subſtitutions 
are ordinary, Or vilgar ; when the Teltator inſtitutes Heirs, and ſabſtitutes 
others : but hath only effect as tathe Teſtator's own Goods, if thoſe inſtitute 
enter not 3 but not astothe Goods of Heirs inſtitute, 


20. The matter of next moment to the Inſtitution or Subſtitution of Heirs, 
is the leaving of Legicies; which may be left in Teſtements, or Codicills, and 
withouteither in ſome caſes. Any thing may be legat, which is in the De- 
fun&Q'sGoods, alienable ; exceptin ſo farasis reſtrained in the Legittima, Fal- 
cidia, & Trebellianica t of which formerly. Yeathough the thing legat benot 
the Teſtator's, the Heir is obliged to purchaſe itto the Legatar, or the value 
of it, if the Teſtator knew it wasanother's : for then hismind is followed; to 
make iteffeQual 3 atleaſt by thevalue. But if the Teſtator legat any thing, 
thinking it tobe his own, whichis not his own 3 the Legacy is ineffeQual 
For Legacies being Donations, they are undeſtood to be _=_ but ſo far as 
the Giver hath Right : and therefore there is no Warrandice of them, as to 
the Teſtator*s Riohe:. | Butif the Heir deliver any thing,not ſpecially legal in 
ſatisfaction of the Legacy 5 if that beevicted upon deteRof the Heir's Right, 
he is Iyable for Warrandice, Asif an Heir were appointedto given Legacy, 
a Horſe worth ſuch a price, not being in the Heretage, but delivered by the 
Heir, to ſatisfiethe Legacy 3 if the Horſe be evied, the Legatar hath War- 
randice againſt the Heir : becauſe itis not the DefunQ's Right, but the Heirs 


Right thar fails, 


L-os: 
do x 
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Legacies, and particular Fideicommiſſes, not being for Reſtitution of the 
whole Heretage, or any ſpecial Part, or Zzota thereof ; are equiparat : ag 
Fideicommiſſes of the Heretage, or a nota thereof are equivalent to the 11- 
ſtitution, or Subſtitution of Heirs. And either Legacies, or Fdejcommiſſes 
may be general, whereby a quantity 1s left 3 or ſpecial, wherevoy an indiyi- 
dual Body is left, as ſuch a Horſe, &c. ſo may they either be le!t purely, or 
conciitionally, or to aday, 

217, This is common to all Legacies, that if the Legatar die before the 
Telitator, the Legicy becomes void, and 1s not tranſmitted to the Heirs, and 
Succefſors of the Legatar, Neiiher doth the Legacy belong to the Legatar 
ordinarily, if the Teſtament wherein it is leit be void, for want of the requi- 
fit Solemni ics, (of which formerly; unleſs it have the codicillar Clauſe, or 
if the Hair do not enter, or if the Codicills in which it 15 left, or if the 
Teſtament, having the codicillar Clauſe want the Solemnities requilit 
toCoydiciils, | 


22. If the Legacy, or Fideicommiſſes be conditional, the Legatar dying 
beforethe exiſtence of the Condition, loſeth tne Legacy; and doth not trant- 
mit it to his Heir, ifit be a caſual Condition 5 but it it be a poteſtative Con- 
dition depending upon the power ofthe Legatar, and not upon accident-with- 
out his puwer 3 cr it Icft to an uncertain day , which isequivalent to a caſual 
Condition : if ſo the Condition be in the Legatar's power, ( unleſs he did all 
diligence to fatisfic the ſame) he lſeth the Legacy. Burt if the Condition 
fail not through his fault, as being otfercd andnot accepted, or being imped- 
&d by any third party 3 the Legacy is thereby tranſmitted to the Legatars 
Heirs, who are only lyable for the intereſt of the Condition, 


Legacics pure or f0 a certain day, are tranſinitted by the Death of the Te- 
ſtator z eſpecially it the Heir be entered, though the day be not come - quia 
ceſjit dies, ſed non wcnit, 


23. In the ſeveral Cafes, by which Legacies are eſtabliſhed, and tranſmiC. 
ſible, the property thereof 1s in: the Perſon of the Legatar, if it be a ſpecial 
Legacy : but the poſlefiton thereof remains in the Heir, againſt whom the 
Legatar hath not only a perion:.l Action, for payment or delivery of che Le- 
g4Cy 3 but hath alſoa rzal AQtion of wendication, 2gainſt him, and all other 
havers thcreof, tor delivety of the ſame. So fiaeicommiſſes, which are not 
conditional, are not alicnable by the Keir, but are recoverable from every 
ſingular Succellor. 


24. Conditions adjected to Legacies, or fideicommiſes, are of diverſe kinds; 
of whichſhortly obſerve; 1. That when Conditions are copulative, they muſt 
all be joyntly performed - or when diverſe Condrions are ſeverally ſet 
down 11 ſeveral places ofthe Teſtament. But if they be disjnntive, the pre 
formance of any of them is ſufficient, 2. If the Condition be diviſible, and 
pertormable by more perſons 3 each performing his part, hath acceſs to his 
Legacy. But if it be impoſed upon one perſon, the performance of a part 
thereof, doth not give acceſs to a proportionable part of the Legacy : but 
the Condition mult be wholly performed, otherways there is no part of the 
Legacy due. 3. Conditions impoſlibleir fao, asnot beinglawful, regular- 
ly are void, and as not adjefted. Amongſt which that isaccounted one, if 
Marriage be abſolutely prohibited : which the Autherticks reſtrited only to 
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Maids, and found it lawful in thecaſe'of Widows, to adjett ſuch a Condition, 


þ Titionubat 5, and therefore if the Legatar married notto that Perſon,the Le- | 
gacy was not due. 


In Legacies and fideicommiſfis, a falſe Narrative vitiats not : as when the 

caent Cauſe, mentioned therein, was not true. for example; if a Legacy 
be Icft, bearing to have been for Services doe, generally or particularly; al- 
beit theſe were not done, it is valid. But the expreſſion of the final Cauſe 
implys a Condition - and if it be not performed, the Legacy ceaſeth, cauſ; 
non ſequuta, As when Legacies are left for ſuch es, Services, or Deeds to 
be done. Legacies being gratuitous, are of the nature of Donations: and 
therefore are revocked by Ingratitude, ipjo fao, not only in reaching the De- 
funR, as if Inimity roſe betwixt him and the Legatar ; but even after his 
Death, as if he curſe him, or endeavour to make him infamous, Yea, 


thoſe things againſt the Heir, will be ſufficient rotake away the Legacy. 


So much may ſervefora Summary ofthe Roman Law, m the matter of Te- 
ſtaments. As for the Succeſſion gf the Inteſtat, it being one, without diſtin- 
Qion of heretableand moveable Rights, we haveſpoken thereof before, Tz#le 
Sxcceſſion. Weſhall therefore only touch on thoſe points whicharecommon, 
iaall Succeſſions, by the Rowan Law; viz. of the Inventary Collation of Goods, 


and Right of Accreſcence, 


25. The Inventary of Heretage, was a Repertory of every Particular con- 
tained therein : and Was contrary tothe Rules of the ancient Rowan Law, /. 
ſe dotis nomine, 33. ff. ſoluto matrimonio ; by which there was neither a Duty 
nor Benefit 1othe Hear by an Inventary. But the uſe thereof was introduced 
by Jeftinian in favour mainly of Heixs, and in ſome caſes of Creditors, and 
Legatars. Of Heirs, that they might not be lyable for the Defunt's Debts ix 
fohdam, bur ſecundim vitts inventarij, according; to the value of the Inheri- 
tance. And this much in favour of the Creditors and Legatars, that the In- 
heritance might not be imbeſled. And therefore the making of the Inventary 
was appouned to be with great Solemnity, before a Judge,. upon Citation of 
the Creditors, and Legatars, ſo far as they were certam-3- and publick Procla- 
mation for the reſt - and before famous Witneſſes. And in-place of the abſent 

atarsand Creditors, three perſons were tobe preſent, beſides the Witneſ- 
ſes, of good Fame and Means. The Inventary behaved to be made within 
30.dayes, after the Heir knew and could enter tothe Heretagez and behovy- 
ed ro becompleat within 60. dayes after the beginning thereof. The Inven- 
tary not being thus made, the Heir was lyable to theCreditors for their whole 
Debts, and tothe Legatars for their Legacies; without deduQtion of his Fal- 
cidis, Nether could the Teſtator diſpenſe with, or. prohibite the making of 
the Inventary, in prejudice ofthe Creditors: but he might in prejudice ofthe 
Legatars, fo as the Falcidia would be due,” in that caſe, though the Inventary 
were not made. - | 


26. Collation is the Obligatianof the neareſt Heirs deſcending, to commy- 
mcate what the DetunC& Parent befrowed upon them, by Donation, or To- 
cher, unto the Iaheritaace; that an equal Proportion or Divifion might beof 
the whole, amongſt the Co-heirs. 


' The reaſon of this Collation was, the equality of intereſt and affeQion of 
Parems, to their Children, of the fame Degree, and thence their prannge, 
uu Wil 
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Will, that theſe ſhauld enjoy equal benefite by their Parents. ; And there- 


fore if it appeared, not to have been the Parents Will, Collation had no place. 
Asif the thing were beſtowed, with expreſs exemption,ot prohibition of Col- 
lation, or if it were left as a Legacy, or Donation, #ortzs caſa: tor thereby 
the Parents purpoſe appeared, to prefer that Child to the reſt, even after the 
Parents Death. | : 


Collation was competent amongſt no other Heirs, than Deſcendents in the 
fame Degree ; and not amongſt extraneous Heirs, inſtitute, or ſubſtitute ; 
oramonglt Aſcendents, or collateral Heirs : but only when the Co-heirs were 
by Teftamwit, or from the Inteſtat, who are mthe ſame Degree, asbemg all 
Children, or all Oyes, ec. But if Children, or Grand-children were inftitute 
or ſubſtitute together, there was no Collation, 


Amongſt things beſtowed upon Children by theirParents, their peculiar Pro- 
vilions and T; 0 9 were comprehended : but not their Entertainment, or 
- Expenſe of their Education. And therefore though one Child were elder, 

or longer entertained than the reſt, or though moreſumptuoully ;' or though 
educated with more noble Accompliſhments, and at a rome Rate, as being 

bred at Schools, Trades, Exerciſes, &c. neither the Inſtruments requiſite for 
theſe as Books, Cloaths, orthelike, came under Collation, or was there any 
eſtimate or conſideration thereof, The reaſon is, becauſe Entertainment and 
Education is preſumed to be according to the fitneſsand capacity of the Per- 
ſons, whereunto a proportion is obſerved in all Societies and Communions, 
Andtherefore the Parentsare preſumed to have expended upontheir Children 
proportionally, according to a mg: ve 6 and excellency of their Spirits, and 
to render them fit to the ſervices of their Generation : which as they have a 
Benefit, ſo have with them alarge Burthen, and ofi-times Hazard. Neither 
doDonations to Children for any ſpecial Servicedoneto the Parents,come un- 
der Collarion : becauſe theſe are not properly Donations, but Remunera- 
tions, : 


27. The oe of Accreſcence, is that whereby the Portion of an Heir, 
Legitar, ar fideicommiſiar, befalleth to another: not by a new and ſeveral 
Succethon, but by the firſt Succeſſion, and as a part thereof; We have litle 
uſe of this - and therefore I ſhall be ſhorter, in the many and ſubtite Debates, 
agitat amongſt the Doors thereupon. For taking clearly up this Right, 
we mult take notice, that-Co-heirs by Teſtament, or Legatars, or Sdecow- 
wiſſars, are either appoynted conjun&by the words of the Teſtator, or by the 
water : Or conjunt as to the words, but difiant# as to the matter + or whol- 
ly ſeveral, both as to words and matter. As if the Teſtator ſay, Titivs and 
Mevins ſball be wy Heirs : there the copulative conjunQion joyns them in the 
ſame Sentence, and they are joynt in the ſame Inheritance, without expreſ- 
fing their diſtin Portions 3 in which the Law interprets themequally inſti- 
tate, Thelike is, ifhe leave a Legacy, or fideicommiſium, in the like terms. 
But wherethe Proportion is exprets, equal, or unequal, thus; Let Titins and 
Mezvins be my Heirs equally; or, let Titins be Heir in oe half, and Mzvins and 
Cains in another half : here Cains and Maviwo are conjunRin words and wat- 
fey 3 butthey are ſevered! from Titivs, both as to words and matter. Or in 
the firſt caſe, Titizs and Mzvins are joyned in one Semtence, but ſeparat asto 
the matter : becauſe their Portions areſevered and expreſt. But ifthie Telſta- 
tor ſay thus 5 [ leave Titins ty dwelling Houſe, and fay after, [leave Mxvins 
the ſame dwelling Houſe, there is no conjuniion of words : becauſeto w_— 
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rally the fame thing is left. In all theſe Caſes there way be Subſticnti- 
ons; We ſhall then ſet down the Right of Accreſcence in the ſeveral Caſes 
thereof. 


Firſt, in the Inſtitution or Subſtitution of Heirs direFly, there is place far 
Accreicence, whether the Co-heirs be conjurd or dispmdF. The reaſon is, 
becauſe of that principle of the Civil Law, that no man can die partly Teitat 
and partly Inteftat, except in Military Teltaments. And reed was if any.of 
the Co-heirs will not, or cannot enter; the Inheritance accreſceth necefſarly 
unto the other Co-heir, with its own burthen, whatever it be. Neither can 
the Heir reject that Portion, for the ſame reaſon: and it he enter before the 
other Heir be excluded, he hathno remedy, and can neither reje& the whole 
nor a part - becauſe he might, and ſhould have ſcen to the other's Entry, 
with him, or elſe he enterson his peril. This takes no place in Legacies, or 
fdeicommilſic, becauſe in theſe, the ground of Law proceeds not. And there- 
fore if any Heretage be ordered to be reſtored to ſuch perſons, ſeverally in 
diltiſp& Portions, it one of them will not, or cannot accept, that Portion ac- 
creſceth not to the other, but returns to the Heir. And © in Legacies, if 
there be a Subſtitution to any of the Heirs, the Portion accreſceth not : be- 
cauſe there is place for the Subſtitute , who becomes Co-heir with the other 
kaſtitute. This Accreſcence is ſo neceſſary, that the Teftator cannot prohi- 
bice ig, becauſe he cannot die teſted, pro parte. And therefore proviſo hominis, 
zox tolltt proviſionem legis, being as to the neceſſary Requiſits, Eſſentials, and 
Solemnities of Law. 


Secondly , in the Inſtitution or Subſtitution of Heirs, or in Legacies, and 
Fideiconemtiſſus, if there be more Perſons, and fome of them joyrt as to both 
matter and words;the Rights of thole ſo conjunt? do accreſce;(ifany of the Per- 
ſons fo corjwed, donot, or cannot accepc,)to the reſt of the Conjuns : and 
not to thoſe that are disjun? in the matter, though they be covjun# in the 
wortls. As if the Teſtator 4 Titivs be my Heir ; and thereafter fay 
Let Sejus and Mavins be my Heirs: ifSeius or Meviss cannot, or will not en- 
ter; their Portion accreſceth to the other , and not to Titiss, And there- 
fore this ConjunQion is called a tacit Swbſtitution, becauſe the Law preſumes 
that the Teſtator did not inconfideratly, or in vain, joyn Sets oP Mzgvins 
in one Sentence; and put T#is in another by himſelf : and fo conſtrueth 
that theſe two ſhould be more conjund, and their Portions accreſce to one 
another, and not toTitivs. 


Thirdly, This proccedeth where the conjunction is only in words, if there 
be any dizjund# both in matter and words : for then the Conjunion makes 
the Portions of the Conjundts to accreſce each to other , and not to thoſe 
who are wholly disjund. As if the Teſtator fay, Let Titius be »ry Heir in the 
Half, and let Seius and Mevius be ry Heirs equallie in the other Half : Here 
Seas and Aeviws are conjund in words and notin the matter; becauſe their 
Portions are ſevered, and yertheir Portions accreſce ro other, and not to 
Titivs, who is wholly difjun@ 3 and that from the preſumed will of the De- 
tanct , as having confideratly put them ir one ſenterice for that purpolc. 
But this takes place only in Inſtitution and Subſtitution of Heirs , that the 
Teſtator die not partly teſtat : but not in Legacies and Fidei commriſ3is 3 for 
in theſe thePortion of the Conjundts only in words not being accepted, doth 
acoreſce to none, but — tothe Heir. 
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Fonrthly, In als Caſes where there 1s conjanGion in the matter, and not in 
words, there is place to Accreſcence. As if the Te'tator ſay, 1 kave my 
dwelling Houſe to Titius, I deſire my Heir to reſtore the jame dwelling Houſe to 
Mevius ; the Portion of either Party not accepting, accreſcerh to the other, 
and returneth not to the Heir. But if the Teſtator ſay , 1 leave my Hoſe to 
Titius, I leave the ſame Houſe 80 Seius and Mevius, either indetinitly, or ex- 
preſſing their Portions 3 Seiss and eMevizs their Portions accrelce cach to 
other, and not to Titiss : becaule if they and Titzzs be conjoyned 1n matter 
only, yet they are alſo conjoyned in word ; and fo the more ConjunRtions 
prevail, by the preſumed Will of the Defunct, | 


This kind of Accreſcence is called by the Doctors , js non decreſcend; : 
becauſe each party being provided to the whole, which cannot be etfectual : 
therefore concurſu partes facinnt , and the Deed 1s made effectual to them in 
part equally ; if the Will of the Defunct appear by the Proviſion, not to 
take away the former wholly, as in many Caſes it falleth out. And therefore 
in this Accreſcence, if any burthen be adjected , if that Party-accept not , 
his Portion aceceſceth to the other, without that burthen - becauſe the other 
enjoys his own Right , which was total.; and becomes now eftectual as to 
the whole : the impediment that retrenched it > being wholly taken off. 
But in all other Conjunctions , the Portion accreſcerth withits burthen. Arid 
therefore the accreſcing Portion , as being ſpecial , may be rejected in Le- 

acies, and File: commiſzis : but it cannot be rejected 1n Inſtitutions orSub- 
Alituricts , leſt the Teſiator ſhould be inteſtat in part. But in jure non de- 
creſcendi, when Portions accreſce, amongſt thoſe that are conjoyned in the 
matter only 3; the Accreſcence is neceſlary, and the Portion accreſeing can- 
not be rejected : becauſe it befalleth by one integral Right, which either maſt 
be accepted wholly, or rejected wholly : | and therein approbans non reprobat, 
no man can both approve, and diſapprove, ofthe ſame individual thing, 


28, The Law and Cuſtoms of Scotland have reduced the matter of Teſtas 
ments, and Succeſhon in Moveables , much nearer to natural Equity, and 
made it much ſhorter and plainer than the Rowan Law. For firſt, the Civil 
Law did lay the greateſt weight, upon the (free power of teitzng > which 
our Law hath ſo far abridged, thatall Contracts, Pactions, and Provifions in 
relation tothe Heretage of Perſons living, are valideand ordinary, in Con- 
tracts of Marriage &c. And even pactsm corvipum, in the worſt ſenſe, is va- 
lide : aswhen one, being provided by Contract of Marriage to be a Bairn 
in the Houſe, ſells that Portion in the Lifetime of the Contracter. Which 
was ſuſtained, 6. of Jalie 1630, Mr. James Aikenhead , contra Bothwel, $0 
an Obligement to leave a Legacy, was found valide, and to.ſtand as anirre- 
vocable Legacy : yet only tobe taken out of the Detfunct's part of his free 
Goods. 13. of Jarwarie 1631. Hoyſtoune contra HouStoune. 


29. Secondly; Not only may the power of teſting, be reſtricted by Pacti- 
on; but is actually reſtricted by Law,to extend tono immoveable or heretable 
Right : which cannot be alienate, or affectedupon Death-bed , or, which 
is equiparat, by Teſtament, though the Teſtator were in his liege pouſty, or 

Health. And that on good conſiderations : becauſe Perſons are or- 
dinarly and ſtill preſumed to be weak, when affected with Sickneſs, and fo 
not fit to alienator affect things of their greateſt concernment, as their Lands, 
Heretage, &c. And becauſe 1t is thegreat intereſt of Perſons, to be free of 
all importunities when they come to their Death-bed. . At which time they 
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are only capable of their Deads part, which is ſe!dom co: Fderatle + ind fo 
they cannot affect their Lands, nor can they further diſpoſe of their Goods, 
upon the Solicitation of Church-men , which is very powerful ia the Popiſh 
Church , where Indulgences and Prayers for the Dead , to bring them vit 
of Purgatory, are believed, andcannot but be forcible upon dying Men who 
then are more concerned for the ſafety of their Souls,than x reſervation of their 
Eſtates, - And every where, the preſſing Dcires of Wives tor themſelves, or 
for ſach of their Children as = moſt attect , or of Children, Relations.,and 
Friends, may have great impreſſion upon the Sick for preſerving their Peace 
and Quiet. $0 there remains nothing teſtable, but moveable Rights. What 
Rights are moveable, and what heretable, ſee in the beginning of the Title, 
Kiekts Real, which {hall not be here repeted. Thence it is, that there is a 
total Separation of the Succeſsion in heritable Rights, which are only com- 
petent to Heirs 3 and in moveable Rights, as to which becauſe they were in- 
truſted to Prelats, and their Officials , as being prefimed m. ſt careful of 
Widows and Orphans, and that'the Will of Defundts ſhould be effeual; 
who did appoint or confirm Perſonsto execute the Defunct's Will : the Per- 
ſons ſo appointed, or confirmed, were called Executors,and the w hole move-" 
able Rights of DctunAs, whether telited on, or from the intelted, are com- 


prehended in Executory. 


30. The whole intereſt of Exccutory with us, is in the Office of the Ex- 
ecutor 3 the Diviſion of the Communion of Goods, 'betwixt Van and Wife, ' 
( whereby the Reli& hath her Part; ) the $ acceſſion of Children, and nears * 
eſt ofKinz or Legacies, There is with.us, properly , no Inſtitution or 
Subſtitution of Heirs. For alb. it the Nomination of Executors, be in the De- 
funas power, 1n the firſt placez and doth reſemble the Inſtitution of Hcirs, * 
and may receive Subſtitutions, inthe ſame way z yet is it not properly a 
Succeſsion, but rather an Office , which therebbee hath a'part.of the Goods. . 
Executors are Heirs iz mobililus , and when Heirs only are expreſt, Execu- 
tors are comprehended, quoad mobilia, It there be a Nomination of Execu- 
tors , with a material Legacy to another, it is a fideicommiſury Succelgiori, 
to be reſtored to the univerſal Legatar. And Executors dative have.alſo a 
fid:icommiſſary Saccelsion, which they muſt reſtore to the Wife, and neareſt 
of Kin of the Defun*t. So muſt Executors nominat, not being alſouniver- 
ſal Legatars, and being ſtrangers: retaining only a third of Dead's part to 
themlelves,tor executing their Office. The greateſt power of Defuncts,cither by 
Teſtament, or otherwayes, is the power of legating by particular of univer- 
fal Legacies. The Intereſt of the Wife isnotſo much a Succefsion, as a Di-' 
viſion, of that Communion of moveableRights, which the Law ſtateth betwixt 
the Husband and her ſtante matrimonio, and which is diſſolved by the Diſſolu- 
tion oftheMarriage - and ſo ſhe taketh her ſhare of the free Goods by way of 
Divihon. 

31. The Succeſſion in Moveables from the inteſtat, belongeth to the near- 
eſt of Kin 3 who are the DetunQ's whole eAgrats, male or temale, being the 
Kinſmen ofthe Defunt's Father's fide, of the neareſt Degree, without prims- 
geriture or Right of Repreſentation : wherein thole jcyned to the DefunR 
by both Bloods, do exclude the Agnats by one Blood, : 


32, The Line of Succeſſion in Moveables, is firſt, the neareſt Deſcendents, 
male or female, in the ſame Degree, equally; whether Sons or Danghrers, 
without Right of Repreſentation. Sothat ifthe Detun@, the time of his De- 
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ceaſs, had two Daughters, won hom had an Oye by a San; the Daughters 
will excludethe Oye, albeit the DefunR had nothing but Moyeables, 


The next Degree of the neareſt of Kin is, Brothers and Sifters german 3 
and failing theſe, Brathers or Siſters by the Father's fide only, or their near- 
eſt Deſcendents of the ſame Degree , without Right of Repreſentation. 


As to the third Degree of-Succeſſion in Moveables, failing Neſcendents, 
and Brothers and Siſters, and their Deſcendents 3 the Queſtion is, Whether 
the Father ſurviving, will exclude hisown Brother, or ifthere beany place 
for Aſcendents, in theSucceſlion of Moveables? Such Caſes occur rarely : and 
Thave not obſerved it debated, or decyded. It is but of late fince the like 
Caſe hath fallen in the Succeſſion of Heirs, and Heritable Rights : wherein 
our Cuſtom hath according tothe courſe of the Law of Nature, foynd the Fa- 
ther tobe Heir tohis Son, and nat the Father-brother, or any of his Deſcen- 
dentsz and in that havediffered from the Cuſtom of. _— And there ig 
no reaſon why, if the Qyeſtian ſhould occurr, thatthe like ſhould not bedone 
in Movealles. - 


The next Degree is, the Father's Brethren and Sifters german 3 which fail- 
ing, the Father's Brethren and Siſters by the ſame Grand-father, and their De- 
ſcendents, in the next Negree. In-all which both Bloods exclude one Blood. 
And ifthere be no Agrat or Kinsfolk found, who can inſtruR cheir propin- 
quiry of Blood 3 the Goods become caduciary, and confiſcat, and belong to 
the King, as wltimns heres; who, and his Donatar, have the ſame intereſt, 
that the neareſt of Kin would have had. Vide Title, Confiſcation, SeRion UL 
tinmns bares. 


Children i: familis, have not only the common Right, as neareſt of Kin z 
but have their (egittime Portion, called the Bairns part « in which their Father 
cannot by Teſtament, Legacy, or Donation wortzs canſs, prejudge them gr 
by any other Deed, on Death-bed. 


By the Premiſes it appears that the whole power of Defundts, as to Succe(- 
ſion 1a their Moveables, is tonominate Executors and give Legacies, 


ar apart - but allis ambulatory during the Defun's Lite, and may be taken 
awzy-exprelly, orimplicitely, by poſterior or derogatory Deeds 4 unleſs the 
Defuntt beobl by ContraR, ivter 2iv0s, not to alter the ſame. In which 
caſe Contra@ and Pa&ion, doth ſo far over-rule the power of teſting; that 
poſterior Deeds whether expreſly, or implicitely altering, would be ineffe- 
Qual, like to that Obligement, ta leaye « Legacy, which was found an effe- 
7 without farther Salemnity. January 30. 1631, Houſtoan contra 
uſtous. 


34. Theeffe& of Teſtamentsbeing fo ſmall, the Solemnities thereof areno- 
other, than what are requiſit to accompliſh any other Writ. For two 
Witnefles ſuffice, and if the Teſtament .be holagraph, it is valid, Or if the 
Teſator cannot, orbenot ade through Sickneſs, to write, a Teſtament will 
be ſufficient by a Notar and two Witneſſes : notwithſtanding the Act —O_ 

. ent 
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four Witneſles; which holds not in Teſtaments, thonghcomatding matter gf 
great importance.19. of January 16 2 3. Bog contra Robert epbuyn.Yea Miniſters 
are authorized as Notars, in thecaſe of Teſtaments. Par. 1584. cap, 133, The 

1c time 
of theirDeath., 


Nuncupative Teſtamentsare not of force inStotlend, For though Legacies 
left withinan hundred pounds, may be mwncupative, without Writ; yet the 
Nomination will not ſo ſubſiſt, nor be reſpe&ted by the Commiſſaries. And 
therefore a verbal Teſtament, taking away a formal Legacy, ſubſcrived but 
by initial Lettersz was not ſuſtained, though made at Sea, and fo in a Caſe 
of neceſſity : and not admitted to be proven by Witnefles in the Ship. Feb. 
18, 1631. Houſtour contra HouStoun, 


35. Theeffeft of Teſtaments is not greater, though made in England, the 
Teſtator reſiding there: and ſo not to an Heretable Sum due in $cot- 
land, left in Legacy by the Teſtator, beinga Scotſ-wwar. Fly 3. 1634; Melvil 
contra Drummond, Hope Teltaments, Purves contra Chiſholm; Executors of 
Collonel Herriſor ibid. Neither do nuncupative Teſtaments of Scotſ-even 
though reſiding, animoremanendi, abroad, and dying there; have any effect 
with us : albeit nuncupative Teſtaments be valid according to the Law and 
Cuſtom of that Place. For albeit the Cuſtom of the Place, may ſupply the 
Solemnity of any Writs, or Evidents, for inſtruQing a Right 3 as Writs 
made abroad by Nottaries, and Tabcllions, are valid, though not done ac- 
cording tothe Law of Scotland; which requires two Notars and four Wit- 
neſſes, in Writsof importance: yet the Cuſtom ofthoſe Places cannot conſti- 
rate any Right of Succeſſion, not allowed by the Law of Scotland. And 
therefore William Schaw, FaQor and Refidenter in Londor, having lived and 
died there, 1n the Houſe ofone Mary Lewins, who had confirmed, in England, 
a nuncupative Teſtament, whereby he had deſigned her as Executrix and Le 

atrix 3 and the neareſt of Kin of the ſaid William, having confirmed them- 
| v4” Srannluas to him,in Scdtland,and the competition being betwixt ther:the 
Lords preferred the Executors confirmed in Scotlznd,and had no reſpe@ tothe 
nuncupative Teſtament, as having no effe&t by the Law of Scotland. January 
19. 1665. Schaw contra Lewins. 


36. The like Solemnities will be ſufficient for Codicils and Legacies, 
nuncupative Legacy within an hundred pounds, is probable by Witneſſes: 
November 24. 1609. Ruſſel contra July 7. 1629, Wallace contra 
Mure. Where a greater Legacy, left by word, reſtricted to an hundred 
pounds, was found ſo probable. 


37. The power of Teſtirg is competent to all Perſons, who have the uſe of 
Reaſon, though Minors, having Curators not conſenting : Wives cled with 
Huſbands, without their conſent; Perſons interdidted, without conſent ofthe 
Interdicters - but not to Pupils, Idiots, furious Perſons in their Furioſity : 
neither to Baſtards, not having lawful Iſſue, or teſtament faTionem, by the 
Kings Gift ; as in the former Caſe, Wallace contra Mure. Vide Tit. Confiſca- 
tion h. Baſtardry, 


38. Legacies are either particular or uniyerſal, general or ſpecial. Uni- 
verſal Legacies are when the whole Moveables, in fo farasis in the Defunct's 


X x 2 diſpoſal, 
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diſpoſal, and not left by particular Legacies , is legat. and ſo it is /ega/um per 
weiverſitaters, and like to the Succeſſion of an Heir. 


Special Legacies are, where ſome Individualisleft, as ſuch a Horſe, Cloaths, 
&-c. or ſuch a Sum due by fuch a Perſon: whereby the Property is ſtated in 
the Legatar, and at moſt, but the Poſſeſſzon or Cuſtody in the Executor, And 
therefore the Legatar may purſue for Delivery, or Payment of the ſpecial 
Legacy, againſt the Havers or Debitors : buthe muſt call the Executor, that 
his intereſt may be preſerved 3 leaſt the Debts exhauſt even the ſpecial Lega- 
cy. Upon which conſideration, the Lordsſuſtained nota Purſuit upon a ſpe- 
cial Legacy, leaving a Sum due by fuch a Perſon, in ſuch a Bond , purſued 

ainſt the Debitorz the Executornot beingcalled. March 9g, 1627, Forre. 
fer contra Clerk; And before, the Purſuit againſt the Debitor, at the Lega- 
tar's inſtance, was fimply repelled 3 not being againſt the Executor. 7ebruary 
4. 1623. Laird of Balnamwoon contra Balcomie. Yet Proceſs was ſuſtained at 
the inſtanceof the univerſal Legatar, againſt the Debitor, theExecutor being 
alſo called. Here there was Malverſation betwixt the Executor and Debitors. 
But ordinarly, Legatars have no immediat ACtion, __ the Debitors of 
the Defin@ 3 but only againſthis Executor, Hope, Legacy, Ballantine con- 
tra Mr. John Eliot, 


— Toy - 

' Legacies may be left, not only in Teſtaments, or Codicils ; but where 
there is none : or where there isin Contracts, Letters, or Tickets apart; though 
the Legacies were not in the Confirmation. December I, 1629, Executors of 
Sir Williams Scot contra Arthur Rae, 


39. Legacics, and Donations in contemplationof Death, or done on Death 
bed, albeit as izter wivos 3, yet being of Moveables, as Bonds, Affignations, 
or Gifts of Money, or Goods on Death-bed - have the like effe&, and are 
only effeQual, as to the Defunds free Goods at his diſpoſal, which is called 
the Dead's part. And if the whole Legacies, exceed Dead's part of the free 
Geere; regularly they are abated proportionally. Wherein there 1s no pre- 
ference, nor Priviledge granted to Legacics left ad pias cauſas: as tor building 
of a Kirk, delivered by the Defundt long ere he dyed 3 which ſuffered pro- 
portionable Defalcation with the ordinary Legacies, Txly 8. 1630. Dottor 
Monro contra Executors of William Scot. But if the Deftunct expreſs his Will, 
to leavea Legacy without Defalcation; it will not be defalked with the other 
Legacies, ' | 


© 4o. Whether a ſpecial Legacy, without ſuch expreſs Will of the Defund, 
will be abated proportionally with other Legacies 3 I have not obſerved oft 
decyded. But I conceive it will not bear proportional Deduction - becaule 
though not the expreſs, yet the tacit and preſurzed Will of the Defunct feems 
to be ſo. Elſe why ſhould he leave that Legacy more ſpecially, than the 
reſt 2 Which ismore clear in things left in Legacy z as whena Horſe, Sword, 
Cloaths. &c. are Ic ; and the other Legacics are not ſpecial - there fcems 
no reaſon, uponfailing of the other Legacics, to burthen the ſpecial Legacies; 
abatcd they cannot be, dire&tly, not being 2zantities but Bodies, Thelame 
reaſon is mn Sums ſpecially legat : for though it may apprar that the Defunct's 
reaſon may be, to leave ſich a ſpecial Debt, to ſuch a Legatar, not as a f4- 
vr, but becauſe thit Debitor is leſs ſolvendo; yet with that hazard, the 
otheradvantage is conſequent 3 that as he will get no benefit with the _ 

ega- 
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Legatars, ſohethould bear no abatement withthem. Ie was fo decyded July 
21. 1665, Spreul contra Murray. 


41, Quzritur, Whether, as in the Civil Law, fo with us, if the Feftator 
leavea ſpecial Legacy, of that which be knows isnot his own 3 it will be va- 
lid quoad valorem ? It was found, that a _ Legacy left of an heritable 
Bond, whichfell not in Executory, was valid, to affeR the Dead's part of 
— » pro tanto, 22 of Januarie 1624. Drammond contra Drum- 
mend, 


A Legacy by a Wite, ordaining an Executor to diſcharge a Bond to the 
Legatar, was found valid, and to be made up by the Wife's Executors; al- 
beit the Halfofthe Bond belonged to the Husband jure mariti : as being lega- 
tum rei aliens ſcienter legat# ; and the Wife was preſumed to know that com- 
mon Principle in Law, and not to be ignorant thereof. 18, of Junt 1664. 
AMuwray contra Executors of Rwtherfoord. It was alſo fo decided, of a Bond 
left in Legacy , which Bond had been aſfsigned by the Defun& to another, 
ſnortly before his Death , whereof he was preſumed not to be ignorant. 
I4. 1564. Alexander Falconer contra Mr. Jobn Dowgal The like was 
found of a Legacy, left by a Defan&, ont ofa Sum he had upon ſuch Lands z 
which Sum he conld not but know was heretable, and could not be legat : 
wherethe Executor,(who was alſo Heir, )was decernedto make good the Le- 

y.2. of December 167 4. Robert Cranftoun contra Brown, Yet a Legacy being 
Decal, bearing fuch a Bond tobe confirmed, and cammunicat to the Lega» 
tarz was not found due, orto be made up : inrefpett that after the Legacy, 
the Defun& made that Bond heretable, by a ——_— Security, which 
did import rhe Revocation of the Legacy. faly 8. 1573. Grizel Edmondſioux 
contra Margaret Prizrroſe. But where the Teſtator gives a ſpecial Le AcY, 
of that which he fuppoſeth to be his own; he giveth it, bur as he hath it, 
without any — — _— meerly gratuitous : and the Executor is not 
obliged tomake it good. As if he legat a Sum, which he ſuppoſeth moveable 
and yet is truely heretable, Febrnary 21. 1663. Anna Wardlaw contra Frazer 
of K ilmnndie, | 

42. Legacies are ſometimes left together, in one Writ, and ſometimes by 
poſterior Writs, which do not derogat tothe prior Legacies; but all come 
m together. If they exceed the Defun@'s part, they ſuffer all, proportional 
Abatement, except ſuch as are ſpecial Legacies. For if one Thing, or Sum be 
ſpecially legat to one Perfan, and by a poſterior Writ, be legat to another 
the poſterior Legacy takes place,and is a Revocation ofthe former : and t 
do not come in together, concurſs paytes facere; as they would do, if leftin 
one Writ , by the Rowan Law ; and each Legatar would have but a HalF, 
But we have no ſuch Cuſtom, or Style, tolegat the ſame thing intirely, to dif- 
ferent Perfons,jn the ſame Writ, And if that ſhould happen, it ze, that 
the poſterior Legacy, though in theſame Writ , would exclude the prior; as 
an alteration of the Teſtator's mind, while his Teſtament was a framing : for 
it is ordinary in the fame Writ , to alter prior Clauſes, by poſterior. There 
isalſo this Exception, of the Conſiſtency of Legacies, left at diverſetimes, that 
the Aflignatians, as ##ter 2205, on Death-bed, have only the effeftt of Le- 
gacies. Yet poſterior Affignations, though not ſpecial, but generally, out of 
lo much of the Defun&'s Means, are preferable to prior general Afſigrations. 
Jwly 21. 1576. Trails contra Gordown, And Bonds of Proviſion to Children, 
qn Death-bed, though they _—_— the effect of Legacies z yet they donot 

y come 
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Comein with prior Legacies, to ſuffer a proportionalAbatement, but are, pre- 
ferred thereto. December 14. 1676. Katharin Mitchel contra I itlejobn, And a 
Defun& having, on Death-bed, given Affignation to one of tus Children, to 
ſome of hisBonds, and thereafter by his Teſtament, nominat that. Child, and 
another his Executors, and univerſal Legatars; the, univerſal Legacy, was 
not found to take away the prior Afſignation: though the ſame was nor: deli- 
vered, nor did contain a Clatife, diſpenſing with Lelivery 3 but that Child 
had both the Afſignation, and the Half of the remainder of Dead's part, Ja- 
nary 29. 1677. Aikman contra Succeflors of David Bozd. A Legacy by a 
Hutband. to his Wife, was found notto. be underſtood, to bein ſatisfaction of 
her Third, but to be wholly out of the Defun&'s Third. Jamnary 12. 1681, 
Tretter Lady Craigleith contra Rochead Lady Preſtoungrarge. And a Legacy 
left, forbuilding a Bridge, beinga definite Sum; the Exccutor having build- 
ed the Bridge, with leſs Expenſe, the fuperplus was applyed, to build another 
Bridge in the ſame Shire, Func 18, 1678. Commiſlaries of Berwick Shire con- 
tra John Craw. | | 


' 43. Legacies, Donations in contemplation of Death, or Deeds on. Death- 
bed, may affe& the Defun&'s whole free Moveables, Debts being deduced ; 
except only as to the Relid's part, and Bairns part + which were found not to 
be prejudged by an Afſignation to a moveable Sym, made by the Defun& 
on-Deach-bed. July 10. 1628. Cant contra Edgar. The reaſon of this limita- 
tio10!: Legacies, wall eaſily appear, when the nature of the Relid's part, and 
Bairns part ſhall beconſidered. 


The Relidt's part of her Huſban'd Executory, or Moveables, hath its riſe 
from that Communionof Goods, betwixt Manand Wifeſtante matrimonio, of 
which, Title Conjugal Obligations, F. 12, 


The Communion of Goods, betwixt Huſband and Wife, is competent ipſo 
jure, without ContraR, as'a part of that individual Society, wherein Marri- 
age conliſts. And therefore by the Diſſolution ofthe Marriage, the Commu« 
nion is ditlolved. So that if the Huſband die firſt, the Wife hath her Share 
ot his Executory : and ifthe Wife die firſt, her Executors, Legatars, and near- 
elt of Kin, have a Share of the free Moveables,the Hufband hath, the time of 
her Dcath. In which Children of that, Wite, thoygh of other Marriages, will 
have part of her Share, with the Children procreat betwixt the preſent Huſ- 
band, and the Wife, both being in a like propinquity to her. 


44. The Bairns part is their Legittima, or Portion natural : fo called, be- 
cauſe it flows from that zatural Obligation of Parents, to provide for their 
Children. Which is not extended, to reſtrain the Parent to diſpoſe of any 
part of his Means 3 but only ſo, as to leave a Portion thereof to his Chil- 
dren which becauſe the Law orders, and determins; it 1s called the Lec- 
grttime. 


The Bairns part is only competent as to the Father's Means, and isnot ex- 
tended to the Mother, or Grandfather - nor is extended toany, but lawful 
Children. Neither is it extended to all lawful Children, but only to thoſe 
who are not forisfamiliat. And it carries a Third ofthe DefunGt's free Move- 
ables, Debts being deduced, if his Wite ſurvived ; and a Half if there was 
ho Relict. 
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45- But here the Queſtion ariſeth, What is Forisfamiliaticn, whether bez 
ing aQually out of: the Family be ſuthcicnt;z/ as if the Child exerciie a Trade 
a part, or be married, without the Fathers/conſentz at leaſt withour a Por- 
tion or Tocher from the Father > Or whetker it be ſuffcicat that the Child be 
fortsfamiliat, and provided by the Father, alter the faid Proviſion benot ac- 
cepted _— in ſatisfation of the Poriton natural, and: Bairns part > Or 
whether none be accompted forisfamiliat, to exclude them from the Bairns 
part 3 unleſs they diſcharge ' the ſame, or accept a proviſion i» ſatisfaction 
thereof? There be probable reaſons tor all the three parts ; bur the main 
Doubt, is upon the laſt rwo, Whether Proviſion be ſufficient, as being pre- 
ſumed, to be given and accepted, in tatisfaction of the Portion natural. So 
much the rather that in Contracts of Marriage, Fathers oftimes ule to adject 
aClayſe, That the Child Contra&ed ſhall be 4 Bairn in the Roſe : which would 
be ſuperfluous, ifthe Child would be a Bairn of the Houle, unleG the Bairns 
part were exprelly diſcharged. And therctore Tochers, and Proviſions be- 
ing neithcr exprelly in ſatisfa&ion of the Bairns part, nor yet with proviſion, 
That thatChild ſhall be a Bairn in the Houſe ;, muſt be holden to be given, and 
accepted, 7 atisfation vf the Portion natural. Which is confirmed by a Deci- 
fion obſerved by Dury. Febtuayy 1. 1622. Janet Eleis having purſued the Exe. 
cutors, af umquhil Patrick Elcis her Father, forher ſhare, with the reſt of the 
four Bairns, in theſaid Patrick's Houſez. and that by a Claw{e, in her Contra& 
of Marriage with John Smith , afterwards Proveit of Edinburgh; 
providing ® to be-Fortioner, of her Fathers free Geer, with the reſt of his 
Bairns, provided the reſt were forisfamiliet, and provided likeways by their 
Father. In which Caſe, the faid Janet was found to have her Share, albeit 
two of the Bairns were not married, but only provided. Whereby it appears, 
that the Lords accounted Proviſion as F«nisfamiliation. Yet the contrary 
opinion is more probable, viz. That nothingcan take away the Bairns Legit- 
time, unleſs itbe diſcharged. And thata Preſumption, ofacceptingaTocher, 
or Portion, in ſatisfa#ion, will not be ſufficient, unleſs it bear » ſatisfattion of 
the Portion natural and Bairns part. 1. Becaule the legittime 1s lo ſtrongly 
founded, in the Law of Nature, and poſitive.Law, that Preſumptionor Con- 
jeRure cannot take it off. 2. This is more ſuitable to the Civil Law, which 
we follow in this Caſe, whereby the difference betwixt Children, being em n- 
cipat , -or forisfamiliat, or ſ#: under the paternal power, and in the Fami- 
ly is taken off as to the Succeſhon and Legittime. And therefore there isin- 
troduced col/atio bonorum, whereby all that the emrancipat or forisfamiliat 
received from their Father, mult fall in under the Accompt. So their Tochers, 
Gifts, Proviſions &c. are mputed 1n a part of the Legittime; but arenever 
preſumed tobe thewhole, unleſs it were exprelt.. 3. Collatio bonorum 1s ordie 
nary with us, by whichthe Tocher ofthemarried Children comes in the Ac- 
compt of the Bairns part - which could not take place, ifthoſe Tocherswere 
preſumed tobe 3» fatisfaFion of the Bairns part, unleſs the Clauſes be a Bairn 
inthe Houſe, were expreſly added. Which was ſofound. February 27, 1627. 
Janet Roſs contra Marion Kellie, Where the Purſuer being married, and 
tochered; wasnot excluded from the Bairns part,there being no other Bairns 
in the Family. Yet there was a Wife in the Family, and ſo the Executor 
was tripartite, Neither was the Purſuer made to bring in- her Portion, af 
' latione bonorum. But here the Contract bare, that the Tocher was 7 ſatisfa- 
ion of that Daughter's right to ber Mother's Third, who was her Father's firſt 
Wite. 
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Ff thenitbe urged, that the Chauſe, to be a Bairn #n the Houſe, « no- 
thing- It is anſwered, that the Clauſe may be propter wajorem evidentiam & 
fecxritatem. But alſoas to theelearmg of this Queſtion, Wherher that Clauſe 
hath not this effe&, that thatChild ſhould not only come m, to have a Share 
of the Portion xatwal, with the Barns ©f the Family ; as if that Claufe had 
not been adje&ed, bur the Child had come in, only proviffene kegis. - In which 
Caſe, the « hild forisfomnliat behoved to have brought in the Tocher, or Por 
tion, colatione brnorum + bur When the Child comes in alfo proviſtone hominis, 
the effedt is, that n be without Coltation. , Which is ſo much the mare evi- 
dent, that oftimes Children are vrovided to be Barns of the Houfe, afterthe 
reſt are hkewiſe provided. Sothat when that Condition 1snot adjected, rhe 
weaning is, that without confideration of the Tocher, or former Provifion, 
the Children by that Clauſe ſhould have <qual ſhare. It wasfofound Spot/.Tef. 
Biizabeth Carſen comra Agnes and Marion Carſens. 


46. Collation then hath only place amongſt Children, whereit is not pro- 
bibite, expreſty, or implicitely, by the Father, providing that Child to be 'a 
Bairn in the Houſe. But Collation hath'no place asto the Wife : becauſe 
Tochers in ſuch Proviſions, being as inter 27vos, of its own nature, it is no 
part of the Executory; but is done by the Huſband ## legit:4ma poteftate, who 
is domirss omnium bonorum, at leaſt hath plenam adminiſtrationem, notwith- 
ſtanding the Communion of Goods in the Wife - But Col/atio isonly a Re- 
medy introduced in Law, to keep Equality amongſt Children, who have an 
equal Intereſt in their Father and his Moveables: but it 1s not introduced, to 
keep ar. Equality betwixt the Wife, and thew. Neither doth it defign an 
Equality in all things, but m Provifions, or Tochers, m A4oney; which muſt 
be accompted to thoſe who got the fame. But Land diſroned to a ſecond 
Son for Love aud Favour, not bearing ſor his Portion or in ſatisfafion thereof; 
was not found to exclude him from his ſhare of the Bains part, with his Si- 


ſter: nor to require him to collate what he got in Land. January 14.1677, 
Duke andDatches of Baldlergh contra Earl of Tweedale. 


Hence ariſeth another Branch ofthe former Queſtion, Whether if all the Chil- 
dren be forrsfamiliat and provided 3 but have not diſcharged their Portion 
natural, or Bairns part, or accepted the proviſion in ſatisfaction thereof% If 
In that caſe they will have acceſs toa Portion natural, in prejudice of the Re- 
Ii and Legatars? I fay, if they be all ptovided, becauſe if ſome be in the 
Family unmarried and unprovided, the Rel.R and Legatars will be no more 

rejudged, if all the Bairns come in, or only ſome of them, becauſe many, or 
bi they will have all the Bairns part and no more. The former Caſe, Roſs 
contra K ellz, ſeems to bring in the Children, though all ſors-familiat, to a 
Legittrime with the RehiQ : becauſe there was but one Child,and ſhe marri- 
ed, and tochered. Only it is obſerved, that her Proviſion was in ſatisfa7i- 
on of her Mother's part: fo that albeit ſhe was married, yetit appears that ſhe 
was not provided, ex bonis paternis, but only ex bonis maternis, And there- 
fore it remains yetunclear : and there ſeemsmuch reaſonthat the Wifes inte- 
reſt being a divifion of her Communion of Goods , ſhe ſhould not devide 
with them who are out of the Family and provided, unlefsthey had a Provi- 
fion to be Bairns inthe Family. By the common PraQtick alſo, Commiſlarics 
divide Executory in two, where there is a Wife, and the wholeChildren mar- 
ried, and ſo preſumed to be provided. It was ſo found where there was but 
one Child married and provided, though not expreſt in ſatisfaFion. But the 
Child was admitted toa Third, offering to confer, February 18. 1663, Dum- 
har 
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bar of Hemprigs contra Frazs* And where a DefunG had only two Daughs 
ters, beſides his Heir, the one in her Contra& of Marriage, getting a Tocher 
#n full ſatisfa@ion of her Portion nataral and Bairns part; and the other in her 
Contra&, being provided to be a Bairn in the Houſe, was found to have the 
whole Right to the Bairns part, and to the Deads part, and Office of Execu- 
tory, excluding the other ; who was found to ſucceed to no part, as being 
- renounced in favour of her Father, and returning back from him by his Suc- 
ceſlion z but that it accreſced to the other, though ſhe was not Executcix 
nominat , but dative. And therefore the Confirmation of her, ſole Execu- 
trix, Was ſuſtained, January 27. 1680. Agnes Sandielands contra Kachel Sax« 
dielands. 


There is another conſiderable differetice, betwixt the condition of the 
Wife and Children, introduced by the AR of Parliament 1641. revived Par. 
1661. cap. 33. whereby Bonds and Proviſions bearing Clauſe of Anmalrent, 
which before were heritable, and ſo fell not within Executory ; noware 
moveable, as to the Bairns, nearelt of Kin, Executors, and Legatars, only 
excluding the Relic : and are diſpoſeable by Legacy, or Nomination, and 
at the Defun&'s diſpoſal, by Teſtament, or any Deed on Death-bed. And 
they are exhauſtible by Debts of the ſame nature, which Debts of that na« 
rure, do not exhauſt the Relics part : which 1s inferred by a neceſſary con- 
ſequence from the foreſaid Act of Parliament 1641. For ſeing thereby Wives 
have no Share of their Husband*s Bonds bearing Anzalrent; as they have not 
the benefit, ſo they ought not to be burthenolwith ſuch Bonds: unleſs the 
Husband or Wife die before the Term of Payment of the Armualrent ; or 
that the Bonds become moveable, ſimpliciter , by a Charge, or Purſuit for 
Payment thereof, whereby the Creditor*s mind is preſumed to make the Sum 

ſimply moveable. In which Caſe, the Wife hath both the benefit and bur- 
then of ſuch Bonds in her Share, July 14. 1664. Elizabeth Scrymgeour contra 
Murrays, 


Yet the Wife hath her Share of the Annnalrent of all Bonds, though heri- 
table, due before Diſlolution of the Marriage: but no Share of the bid An- 
' mualrents after, nor of the Stock, June 24. 1663. inter eoſaem. In this Caſe, 
a Bond being payable tothe Husband and Wite,the longeltLiver of themtwo, 
but bearing no Az»walrent , the Relit was found to have her option either 
to lift the whole, and re-imploy it, for her Liferent uſe z or to have the Half 
of the Stock, ſeing it bare no Annualrent : but not to have both the Arnual- 
rent of the whole; and the Halt of the Stock. But Bonds which exclude Ex- 
ecutors> are heritable quoad creditorem : but moveable quoad debitorem; Be- 
cauſe the Creditor excludes his Executor : whereas the Debitor%s Executor 
is not excluded, but lyable. But Bonds bearing Clauſe of Infeftment are 
ſimply heritable, both as to the Debitor, and Creditor - for by theſe, the 
mind of the Creditor appears,to exclude all others but his Heir, excepr as to 
the bygone Anmalrents, ; 


48. Heirs are excluded from the Bairns part, though in the Family ; be- 
cauſe of their Provifion by the Heritage : except in two Caſes. Firſt, if 
the Heir renounce the Heritage , in favour of the remanent Bairns : for 
then the Heir is not to be in worſe caſe than they 5 but they come in pa- 
ri paſſu, both in heritable and moveable Rights , which is a kind of colla- 
tio bonorum ; Which will hold when there is no Bonds but heritable 
Bonds. 

L 1 49. Se- 
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49. Secondly, If there be but one Child ir familia, and fo both Heir and 
Executor; that Child hath not only the Heritage, but the whole Bairns part, 
and ſo abates the Relif's part, and Dead's part. Nic. Diviſion of teſtaments, 
Kennedy contra his Father's Reli@.The like withoutCollation of the Heritage. 
Jammary 12. 168. Catharine Trotter Lady Craigleith contra Rochead Lady 
Preitoungrange. 


50. In the Diviſion of Exccutory, reſpe& is had to the time of the De- 
funct's Death, as to the Relict and Children, though betore Confirmation, 
or any one's owning of the Succeſſion. For then it therebea Wite furviving, 
and Children, the Execnrory is tripartite, whether the Bairns be of the ſame 
Marriage, or ſome other Marriage. As was found in the former Cate. June 
17. 1631. Chapman contra Gibſon. In which Caſe, there was but- one lairn, 
who if the Father had been dead, would have been Heir. The like. Jaly 
128. 1624. Henrieſon contra Sanders. So the Wite and. Children ſurviving, 
tranſmit their Parts to their neareſt of Kin 7pſo jure, And Legatars have 
Right to, and do tranſmit Legacies, to their Executors, though they have 
not infiſted or recovered them 1n their own Lite: unleſs the Legatar die be- 
fore the Teſtator, ( for then the Legacy is not due, ) or that the Legacy 
be conditional, and the Legatar die before the Condition be purified. And 
If any of the Children, who turvive the Detunct, die before Confirmati- 
on, they tranſmit. 


51. Yea the neareſt of Kin, ſurviving, tranſmit their Right by the Act of 
Parliament 1540. cap. 120. Whereby it 1s clear that the neareſt of Kin have 
a proper Right, and not ſoll; by the Office of Executory. But it is more clear 
by the Act of Parliament i6iq.. cap. 14. which maketh jus agnationis, to the 
neareſt of Kin, due by the Executors, though the nearcſt of Kin be not con- 
firmed Exccutors, and fo have Intercſt only by the Office. And fo it was 
found amungſt the Executors of umquhil Patrick Bell in Glaſgow, whoſethree 
Siſters having confirmed his Teſtament, one of them was found to tranſmit 
her Share to her Children, though ſhe died before Execution. For the Son 
of that Siſter was tound to have his Share, albeit the Office of Executory 
accreſced to the two Silters ſurviving, and with the Office, the Third of 
Dead'%s part. F«. 11. 1662. The like was found fince betwixt Dame Ages 
Maxwel and the Earl of Wintoun. And aftcr full Debate, it hath been derer- 
mined, that the Jntereſt of the neareſt of Kin, is only extended to thoſe who 
are exiſtent neareſt of Kin the time of the Confirmation of the Defunct's Te- 
ſtament, which 1s aditio kxrediatis mobilium. And the Executor is hxres fidei- 
commiſſarius, who mult reſtore to the Relifs and Bairns, their part of the 
free Geer , Debts deduced ; and to the ncarcſt of Kin, whether Bairns or 
any other, in proximo grads, the time of Confirmation, the Deads part, the 
Legacics deduced : reſerving to the Executors nominat, if they have no pro- 
per intereſt, a Third of the Dead's part, unexhauſted by Legacies. So that 
the Executor adit kereditater:, not for himiclf only, but for all Parties hav- 
iog intereſt, Which is ſuitable to the Entry of Heirs in hertiable Rights: 
and whereby jus ſanguinis, of the nearclt ot Kin, 1s not prejudged ; feing 
immediatly afterthe Defunt's Death, Edits may be ſerved, and the nearcſt 
of Kin will be confirmed Executor, ita Nomination be not produced. And 
though any ofthe nearcſt of Kin, ſhould dic before a Confirmation can be 
expede; 1t 1s an extraordinary contingencie, which Law regardeth not. And 
the At of Parliament 1617. which c{tabliſheth the Right of the neareſt of 
Kin, by niaking Executors comptable ro them , preſuppoſeth a Confirmati- 
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on, before the intereſt of the neareſt of Kin be eſtabliſhed. But though the 
Executor die, before the Teſtament be execute, there muſt be an Executor 
ad non executa, Who will be comptable to thoſe, who were neareſt of Kin, 
the time of the firſt Confirmation. And if any of them die, before they 
attain their Share 3 their Bairns or neareſt of Kin will have no Right, ill 
they confirm the Teſtament of the neareſt of Kin deceafſed, and give up an 
Inventary , of what will be due to the DetunQ's neareſt of Kin, by the Ex- 
ecutors of the prior Defun&. Neither will the Share of any Bairn, or 
neareſt of Kin, deccafling without Children, belong to the Surviver jure ac- 
creſcendi: who will not repreſent them paſſzve, and be lyable to the Debts. 
And therefore muſt be confirmed as Executors to them - and thereby have 
both an a@ive and paſſzve Title. All which was found, Feb. 14. 1677.Duke 
and Dutcheſsof Balcleugh contra Earl of 1mweeddale. 


52, By the premiſles it is evident how Executory is to be divided, what 
Dead's partis, and how it may be atfeRed with Legacies, or Deeds of the 
Defun& in Teſtament, or on Death-bed. For firſt, all Perſons who have 
no Wife, or Children 4»forisfamiliat, without Husband , ( and Wives, 
though they have Children ) have the whole diſpoſal of the Execu- 
tory - and may leave Legacies, and Donations of their moveable Eſtates, 
and doother Deeds, on Death-bed, equivalent to their free Goods : fo that 
Dead's part is the whole, But it the DeftunCt had a Wife, and Children #- 
forisfamiliat , then the Executory is tripartite : and Dead's part is a Third, 
the Wife's part is a Third, and the Bairns part a Third, But if the De- 
fun have a Wife and no Children «rforisfamiliat, the Executory is bipartite: 
the Dead's part is a Half, and the Wife's part another Half. Or if he have 
Children unforisfamiliat, and no Wife , the Executory is alſo bipartite : and 
in either Caſe, his Legacies, or Deeds on Death-bed, may be equivalent to 
the Halfof his free Geer. Andif the Commiſſarics by error or miſtake make 
the Diviſion otherwayes , none are prejudged thereby, who are not called, 
and compearing: but may ſummarly, without Reduction of the Confirmation, 
be admitted to claim their Share, Which was ſo found. Feb. 27, 1627. Ja- 
net Roſs contra Marion Kello, 


Children have a threefold intereſt in their Father's Executory, Firſt,their 
Bairns part, wherein their Father cannot prejudge them. Secondly, their in- 
tereſt in Dead's part, whereby they have Title to the Office of Executory, if 
the Detunct nominat none. Or thirdly, if he die, they have all that is free 
of Dead's part, not exhauſted by Legacy, or by the Executor's Allowance,for 
' his Adminiſtration; which is the Third of the Dead's part. And that, when 
henominats Executors * unleſs they be alſo aniverſal Legatarsz or though the 
Children appear not, to claim their Office, when Executors dative are con- 
firmed by the Commillaries. 


53, This intereſt is common to all other neareſt of Kin. This is clear by 
the AR ofParliament 1617. cap. 14. as to Executors nominat, that the near» 
eſt of Kin may purſue them, forthe free Geer 3 eventor Dead*s part, except 
a Third to the Exccutors for their Admmiſtration- So that if they have an 
Legacy, it is imputed asa part of the Third, andthe Executornominat, hat 
not both, ſeparatim : and he hath but the Third of Dead*s part, Debts and 
Legacies being deduced. . So that if there bean univerſal Legacy toanother, 
the Exccutor nominat hath nothing. Nozember 29- 1626, Forſythcontra For- 
fith. July 9. 1631, Wilſon contra 1: = Where the reaſon is rendered, - 
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cauſe before the A& of Parliament 1617, Defunfts might exhault all their 
DeaJ's part by Legacies : and that A& was not to better Executors, but to 
reſiri& them. The like Jarxary 15. 1674. Pattoun contra Leiſbman, The 
like Spots, Executors of eMoncrief contra CHoncrief. And ſeing the ſaid At 
bears, Strangers being nominat, ſhall have but a Third of the Dead's part 3 
therefore the Wife will have no more but her Third. Or if one ofthe Chil- 
dren ſhould be nominat, or the neareſt of Kin - for none of theſe are Stran- 
gers, and ſohave nothing for their Adminiſtration, but their Expenſes. No- 
wember 28. 1676. John Ker contra Jean Ker. But concerning Exccutors da- 
tive, this Statute gives them no Share of Dead's part. 


! 54. The order of Confirmation is, that the Commiſſaries having emitted 
Edids, affixed onthe Church-door, where the DefunCt died, calling all Per- 
ſons having intereſt, to confirm 3 then, according as Parties compear, and 
compete, they prefer the greateſt intereſt, Firſt, the Executor nominar, 
thenthe neareſt of Kin. Thirdly, the Relift, Legatars, and Creditors: and 
all failing, the Procurator fiſcal, or ſuch who are ſurrogat by him ; whoen- 
joyed the whole Dead*s part, till their Right were reduced, on a betrer 
Title. But ſince, not only the Wife and Bairns, who may call all Execu- 
tors to accompt, for their parts , but alſo the neareſt of Kin, have been ad- 
mitted, to call the ordinary Executors dative to an accompt, without Redu- 
ion. But before the ſaid Statute, all Executors kad the whole profit of 
Dead's part, as the Narrative of it bears. And yet of old, itappears the Ex- 
ecutors had litle benefit, if there was any Debt, heritable, or moveable - 
for they only were lyable for a year - and thereafter to find Caution to re- 
heve the Heretor, Par. 1503. cap. 76. But theſe Executors dative havenot a 
Third of Dead's part, tor their Adminiſtration, though they be Strangers - 
for the Statute gives that only to Fxecutors nominat, being Strargers. But the 
Fiſcal, by theTruſt committed toBiſhops to have a care of Defun's Executo- 
ry, and the 2nota, which is the twentieth penny of free Geer, ſhould exe- 
Cute the Executory, where none are nominat by the Defunt. And there- 
fore, Executors dative are his Aſſigneys, ſurrogat 1n place of the Fiſcal. No- 
vember 28. 1676, John Ker contra Jean Ker. | 


This intereſt of Children, as zcareſt of Kin, 1s never taken away ; un- 
leſe they Tenunce or diſcharge, not only the Bairns part, or Portion natu- 
ral, but all that they may ſucceed to, by their Father's Death, 


Tocome now to theOffice of Executory, and what power Executors have 
ative, and how far they are lyable paſſzze 5 we muſt diſtinguiſh Executors, 
They are cither zominat, or dative, conſtitute by the Commiſſaries : and theſe 
arc preferred according totheir ſeveral intereſts1n the Executory. And theſe 
who are Creditors of the Defun&, preferred hoc 2omine, are called Executors 
Creditors. Executors are alſo principal, or ad ommiſſa , &* male appretiata; 
or ad non executa, And all theſe may be either Sole Executors or Co-exc- 
cutors, 


All Exccutors arc obliged, to give up Inventary upon Oath, bearing that 
they have omitted nothing known to them, nor have miſapretiat the ſame ; 
and muſt find Caution, to make the Executory foorthcoming, to all Parties 
having intereſt. They uſc alſo to proteſt, -that what further comes to their 
Knowledge, they may cke or add tothe Inventary:; which they may ſtill do, 

betore 
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beforeanother do Diligence, to confirm a Dative ad owiſſa, &* male appretia* 
ta ; or beforethey be purſued forSuper-intromiſſion. 


55. An Executor nominat in Erwglayd, was admitted to purſue in Scotlard, 
upon a Confirmation there, without Inventary : 1n reſpect of the Cuſtom there, 
not to make Inyentary, Feb. 16, 1627. Lawſon contra Bartholemew Kello. 
But in that Caſe, an Executor dative, confirmed in Scotland, having found. 


Caution, was preferred to the Executor nominat and confirmed in England. 
Spots. Execators, inter eoſdent. 


An Executor being decerned, though not confirmed, may purſue not on- 
ly the Defun&'s Wife and Bairns, to give up [zventary; but allo Strangers. 
Novemb. 11. 1609, Heriot contra Heriot. But till he be confirmed, or have 
Licence, he cannot purſue for Payment. Decemb.12. 1622,Cathcart contrat #- 
ninghame, 


56, Executors intending to confirm,uſe to get a Licence to purſue: which 
ordinarly bears, excludendo ſententiam. Which was ſuſtained, though gene- 
ral,to purſue for all the' DeftunA*s Debts,naming none. Hope, Executors, Far- 
quhar contra Law, But the Obtainer muſt be firſt decerned Executor : for 
till an Edi be ſerved, and an Executor confirmed, there can be no Title 
given to purſue, Yet before Confirmation, the Licence may be granted, 


If the Decreet be extraRed,on ſuch Licence, before Confirmation, the De- 
creet is null. Hope, Executors, John Aitkin contra Richardſon. Nicol. de acquiren- 
da & amittenda hereditate, Janet Tweedie contra Mygdalen Lawſon. Licences 
uſe not to be granted, after the principal Confirmation : and therefore was 
not ſuſtained as a Title. December 14. 1621. Halidaycontra / 
Yet it was ſuſtained, for purſuing a Debt particularly expreſt therein, being 
dubii juris. January 21. 1624, Carnoufie contra The like 
where the Licence was granted to aCreditor ſurrogat as Executor Creditor, 
ad omiſſa. June 30. 1665, Stevenſon contra Crawford. Feb. 21. 1668. Scot of 
Clerkingtonn contra Lady Clerkingtoun. 


Exccutors confirmed, have Right to call for, and uplift all the Defuna*s 
Moveables confirmed. The Executor of a ;Donatar ofa Liferent Eſcheat, was 
found to have Right to the Bygones of that Liferent, before the Donatar's 
Death - and his Heir tothe Profits of the Liferent, afterthe Donatar*s Death, 
albeit there wasno Declarator in his Life. Fanuary 28. 1671. Keiry contra 
Nicolſon, But Sums ſecured by a conditionin a Reverfion, thatno Redemp- 
tion ſhould be t7l/ theſe Syms were payed, (where the Diſpoſition wasnot grant- 
ed for theſe ſums, as the Cauſethereof,) though they affe&t the Ground diſ- 


poned, yet remain a moveable Right, befalling to Executors, Feb. 18. 1676, 
Thomas Wauch contra DoQor Jameſon. 


57. It uſeth tobecontroverted, betwixt the Heir and Executor, about the 
Rents of Lands, and others, which run according to the legal Terms, So if 
the Heretor, or Liferenter,furvive Whitſanday and Martinmaſſez their Execu- 
tors have that whole year, albeit it be Vial payable at Candlemaſe. becauſe 
the laſt legal Termis cMartinmaſe, And it was ſodecided,even in the Caſe of 
a Miln. Feb. 21, 1635. Laird of Weſinisbet contra Laird of Swintown. The 
like was found, albeit the Entry of the Tenent was at Whitſunday and the 
conventional Terms of Paymentofthe Miln Rent, were; the firſt Half at Candle- 
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maſſe,and theſecond atWhitſunday; Thata Liferenter ſurviving Martinmaſfe, be- 
ing the laſt legal Term, had the Rent of the Miln, both payable at Candle- 
maſſe and Whitſunday, after that Martinmaſſe. July 20-167 1,Guthry contra Mac- 
kerffoun. But if they live only till Whitſunday, then their Exccutors have the 
Half ofthe Rent, Vi&ual, or Mony : if they live till the Term-d:y, though 
they dic that Day, their Exccutors have that Term wherein they died. It 
was ſo found, that the Defun& Uying on Martinmaſe-day,at eleven hours, his 
Executors had that whole Years Rent. Hope, F xecutors, Tenents of Mexchi- 
Ftour contra Napeir, The like, where the Detun& died on Mur1inmaſſe-day 
in the afternoon , the Executor got that whole Year. 16. of Fecbrua- 
Ty 1642, Lady Bruntoun Relit of the Biſhop of Galloway contra his Ex- 
ecntors, 


58. Exccutors have alſo Right to Steelbow Goods,without prejudice tothe 
Tenent*s 7 ack, thereof, to continue till it were expired. D:cemb. 4. 1638, 
Counteſs of VWejtzrorland contra Counteſs of Hume. Farnary 28. 1642. Patrick 
Dundaſs conmra George Brown, June 1681. Mackanlay contra Laird of Ardin- 
caple. As toother particulars, 1t will appear what Rights are moveable, Title 
Real Rights, | 


59. Co-exccutors cannot purſue, unleſs the reſt be concurring, or called. 
March 8. 1534. contra Lag. Yet it any of the Executors 
confirmed will not concur, and contribute equal Pains and Expenſe ; the 
Purſuit will be ſuſtained without him - and he may be excluded by a Proceſs 
before the Commiſſaries on that ground. Juze 29. 1629. Toung contra Mur- 
ray. But when Co-executors have ohtained Sentence, and ſo execute the Te- 
ſtament, every one may purſuc for their Shares, /everally, without concourſe 
or calling therelt, January 25. 1665, William Menziescontra Laird of Drum, 


One Fxecutor cannot diſcharge a Debr, wholly - ſcing the other Execu- 
rors have equal Share in all. March 17. 1630. Semple contra Mickie and Dob- 
lie, Yet this Debitor alledging, that the Exccutors puriuing, had 
received their till Share; 1t wasſuſtained. March 24. 1680. 7nter eoſdem. An 
Exccutor s Diſcharge was ſuſtained, *though the Executor dycd before the 
Teſtament was regiſtrat, he having confirmed,made Faith,and found Caution. 
Hope, F xecutors, Elizabeth Law)on contra Lady Humby. 


Amongſt Co-executors, the Office accrelſceth to the Survivers, who are in 
the ſame caſe as if thedefun& Executor had not been named. Only in fo 
far as the Teſtament was exccute before that Executor's Death, his Share is 
tranſmitted to his Executors, and accreſccth not- but is tranſmittec cam onere 
debitorum defuni pro rata. Andit ſeems the defunct Exccutors, being Stran- 
oers, ſhould have only a ſhare of a Third of Deadfs part, fo far as execute in 
their Life : ſeing that benefit followeth the Office, and ſhould be proportion- 
able to the cite&t, and charge thereof, 


60. Aſhignations granted by Exccutors, have only the effect of Procurato- 
1ics, and ceafs by the Death of the Debitor : unleſs they have attained effect 
by Sertence, Or Satisfafion, whereby alone the Teſtament can be execute, 
And if all the Exccutorsdic before the Teſtament be exccute, in ſo far as it is 
not execnte, the Goods remain 77 bonis defini « and the Aﬀigny cannot 
mrthe, but there myſt be an Execntor ad ov exccuta, But if the Teſtament 
wos excoute by the Zxecutor, by ohtaining Decrcet for the Sum aſſigned ; the 
Al- 
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Aſſignation iseffectual, after the Executor's Death - orif the Afhigny obtain 
Sentence or SatisfaFionin the Executorfslite. For in citzer of theſe Cates, the 
Teſtament1is execute as to that part. 


61. Tf all the Executorsbedead, andany part of the Teſtament unexccute; 
then there is place for Executorsad non executa. ATeſiament is execate when the 
Debt is eſtabliſhed in the perſon ofthe Executor 4&@72+,and the Debitor paſſrr2; 
either by new Security, or by Decreet: or otherways, when it is diſcharged, 
or aſligned to a party mtercſſed in the Executory, But Litiſconte5tation doth 
not execute the Teſtament. Feb. 20. 1627. Duke of Lennox contra Alexander 
- Wezms. But the Execution of the Teſtament, doth not eſtabliſh the tull Pro- 
perty of the Goods in the Executor, leaving only an Action againſt him, to 
the Defunct's Creditors : but he continues as Adminiſtrator. And theretore 
10 competition betwixt the Creditors of the Dctunct, and the proper Credi- 
tors of the Exccutor affecting the Sums or Goods which were the Detunctss, 
by Arreſiment ; the Defunct's Creditors, without reſpect of Diligence, are 
always preferred totheExecutor*sproper Creditors. July 8. 1664-WilliamVeatch 
contra Lord Lee, Decemler 16. 1674, Kelheadcontra Irvingand Borthwick, 
December 16. 1675. Crediiors of James Maſtertoun and Eleis Thin, Neither 
doth the Executors Delinquency or Rebellion confiſcat further than their own 
Intereſt in the Executory, but not the Intereſt of Creditors, Legatars, Wife, 
or Bairns: albeit the Executor have execute the Teſtament by Decreets. De- 
cember 21. 1671. Mr. Arthar Gordoun contra Laird of Drum. 


Butit may appear, that ſcing now the neareſt of Kin ſurviving, tranſmit 
their part of the Executory to their Executors, though they dic teſtamento 
non execnto ;, there ſhould be no need of Exccutors ad on executa : but the 
Executors of the Wife, Bairns, and other neareſt of Kin, might confirm the 
ſame intheir Teſtament, and not in the firſt Defun&t's Teſtament; not being 
in bonisprimi defuntFi, but ſjecundi, being tranſmitted to his Succeſlors, But 
this 18 not conſequent, or conſonant to our Cuſtom. And therefore, to 
clear this difficulty, advert, that though the Right to the Goods, be in the 
neareſt of Kin ſurviving 5 yet the admini$tration and poſſeſſion is m.the Exe- 
cutor, And therefore, the Goods are ſtill ſaid to be 7 bonis defun, ill 
they be cſtabliſhed in another's perſon, «dive, by execution. So that their 
Goods remain in bonis primi dfwntiti, though all his Executors dic, as well as 
oze, and are not i# bois of the nearc{tof Kin, who have but an Obligation 
on the Executox, or jus ad rem, whereby the Goods are till ſaid to be i bo- 
2is definiti. So thatall the Executors of the Defuntt dying, there ſhould be 
a Confirmation ad mor executa : yet if the neareſt of Kin die, there may be 
another Confirmation of his Executots to eſtabliſh the Right of the neareſt of 
Kin in their perſon ; to the ctteR his Executors may purſue the firſt De- 
fun&s Exccutor ad nonexectta, In the ſame way as if the firſt Executor had 
been alive, and the nearcſt of Kin had died before execution ; the Execu- 
rors of the neareſt of Kin, behoved to confirm his Right, and thereupon re- 
preſenting the neareſt of Kin, purſue the Exccutor of the firſt Defun&, as 
the nearcſt of Kin himſelf could have done. If it be objected, that there is no 
Repreſentation i» mobilibits : the anſwer 1s,thatthis is tobe underſtood at the 
time of theDefun&'s Death; whereby thoſe only who ſurvive, have Right per 
capita, and not the Deſcendents of thoſe who dicd before the DefunR. But 
if all ſurvive, the Right is in all, and tranſmitted, not by Right of Repre« 
ſ-ntation, but as jxs qreſttum, to their immcediat Predecetiors. And though 
the Office will bclong only to thoſe, who arc alive the time of the Confir- 
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mation, in the neareſt Degree to the Defun& z yet the neareſt of Kin to 
thoſe who ſurvived the Deftun&, and died before Confirmation, will get the 
Share of their ſurviving Parent, as to the Bairns part or Relicts part : becauſe 
theſe are not properly Succeliton. 


But as to the Deads part, which befalleth to the neareſt of Kin jure agna- 
tionis, it is conveyed by a proper Succeſſion to the neareſt of Kin : wherein 
Children unforisfamiliat, ſucceed as neareſt of Kin, and ſo are lyable tothe 
Legacics, and Deeds of the Defun& on Death-bed, as to the Deads part ; 
but not as to their Bairns part, And therefore Bairns ſurviving their Father, 
though they die betore Confirmation, they tranimit their Bairns part , but 
not Deads part, unleſs they alſo ſurvive the Confirmation; that being aditio 
hereditatis in mobilibus, 


62. Executors ad omiſſa, &* male appretiata, ought to call the principal 
Exccutor to their Confirmation : elſe their Confirmarions are null. Februa 
14. 1622. Bain contra March 12. 1631. Duff contra Alves, 
Bat this holds not in Executors Creditors ad omiſſa. June 28. 1623. White 
contra Theſc having a more favourable intereſt, for ſatisfying 


their own Debt. | 


It may be queſtioned here, Whether thoſe things can be called ale appre- 
tiata, which are pretiat by the Defun@ himſclf? Doubtleſs modica differentia 
15 not to bc regarded - but if the Price be conſiderably to the /eſior of Cre- 
ditors, Legatars, or others, as being a Half, or Third within the juſt Price, 
they may be repretiat. Feb. 1. 1662. Belſhea contra Other- 
ways it ſtands - though both the Quantity and Price were known to be 
greater, the Difference not being exorbitant. Feb, 2. 1672. Agnes Nimmo 
contra W/illiazz Martin, And Exccutors are comptable , according to the 
ordinary Prices : ſeing id non agebatur by the Price, to gift to the Executor; 
unleſs it had been expreſt that the Price ſhould not be queitioned. And then 
It-is as a Legacy to the Executor, and to be imputed in part of the Benefit 
of his Office : and prejudges none, but Legatarss For the Defunct can dono 
Deed on Death-bed, or in Teſtament, further than extends to the Dead's 
part. An Executor ad omiſſa purſuing the principal Executrix, who de- 
poned that ſhe had confirmed her Husband's Corns, by an FEſtimat thereof, 
in the Barn-yard, by skilled Men ; but that it had ariſen ſome Bolls higher : 
and that ſhe had confirmed a part of a Sum, contained in a Bond granted to 
her Husband, becaule ſhe knew the rei? was payed: ſhe was found lyable, 
not according to the Fſtimat, but according to thePuantitie the Corns aroſe 
to; and for the whole Sum contained in the Bond : unleſs ſhe produced the 
Bond, that the Fxecutor ad omifſe might proceed thereon for the reſt 5 or 
otherways, that ſhe proved that part ſhe omitted, was payed by the Debi- 
tor- and that her oath of Knowledge could neither exoner the Dcbitor, nor 
her Sclf. November 6. 1679. Alexander Bruce contra Anna Douglas, And an 
Exccutor was made to depone, upon the Goods, 2uantities and Prices, in 
tie Inventary, at the inſtance of an Executor ad emiſſa , notwithſtanding 
the principal Exccutor's Oath at the Confirmation. July 18, $667. Jean Ker 
contra John Kip, 


63, Exccutors Creditors mult inſtruct their Debt before the Commuilaries, 
And theretore if they have no Writ to inſtruct it, they may purſue the near- 
Ct of Kin cegritionis cauſa. And having obtained Decreet, it will inſtruct 
their 
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their intereſt, to get Confirmation as Executors Creditors! which being done 
they need not inſtru their Debt to the Defun&*s Devitors, or ochers, but 
the Confirmation is ſufficient 3 the Debt being bur the ground, on which the 
Commiſſaries preferred them to be Executors dative. Spot/. Teitament, james 
Reidcontra James Lichier. So that no Objection agaialt their Title or Debt, 
or that they are ſatisfied by the Executory or otherwiſe , will excludethem: 
as that the Debt was a Bond on Death-bed, though propoucd by-other Exe- 
cutors Creditors, confirming within ſome dayes after. Feb. 16.1628. Credi- 
tors of Adam Marſhal contra Byres. And therefore, they may contirm, and 
uplift much more than the Debr due to them: but arelyable tor the ſuperplus. 
But their Confirmation prejudgeth not other Creditors, who uled Diligence 
before the Confirmation. 


64. So much for the Office, Power, and Intereſt of Executors a#ive. Let 
us now conſider their Duty and Burthen paſſzv&. And thar is, firſt, All Exe- 
cutors are lyable for Diligence in executing the Teſtament , but not all 
equally: for thoſe who have a profitable Office, are lyable for more Dili- 
gence, than theſe who have notz as Fxecutors nominat, where Dead's part 
1s not exhauſted with Legacies, are molt obliged for exaR Diligence, But 
if there be an univerſal Legatar, whereby the Executor hath no benefit, the 
Executor is only lyable quoad dolum. & latam culpam, and for ſupine negli- 
gence 5 but not to uſe Horning and Poinding, but to affign when ever the 
Legararinfiſteth. Jaze 11. 1629. Nivine contra Hogs, The like as to a ſpe- 
cial Legacie, whereof the Executor had no benefit, and the Legatar might 
have, purſued for it himſelf; December 2. 1628, Port contra Moriſon, 


The ordinary Diligence required of Executors, is Sentence and regiſtrat 
Horning againlt the Defun&s Debitors: but how ſoon this mult be diſpatch- 
ed,is according to the difficulry and length of theProcels,qzod eſt in arbitrio ju- 
dicis. Exccutors are lyable in the firſt place, to the Detunct's Creditors, ſe- 
cunduamn vires ixtentarii,and no further. And that not only to the Creditors, 
to whom moveable Debts are due : but alſo to the Creditors in heritable 
Debts or Obligements preſtable by che Executor, not conliitmg 1 fato 
proper to Heirs» as to diſpone Land, &c, December 14. 1609, Gray contra 
Craig. February 24. 1627, Carnagie contra Lermonth, Hope, Executors, Adam 
contra Graz, And fo were found lyable, to imploy a Sum on Land or An- 
nualrent tor a Wife's Liferent-uſe. Hope, Execntors, Jobn Tran contra James 
Jackson. February 17.1632. Kincade contra Yeoman, Where the Fxecus. 
tor was not only found lyable to imploy the Suw, but to pay the Annual- 
rent of it. March 12, 1622. Sir William Fairly contra Executors of Fairly, 
And alſo for Warrandice of an Intefrment , being liquidat. July 22. 1630. 
Salmond contra Orre. And an Executor was found lyable to pay a Credi- 
tor of the Dcfunct, the Price of Lands fold to the Detunc&t by a Vinute : 
without reſtriting the Creditor to the Heir, who only would get the Right 
of the Land by the Minute, which remained incomplete 3 or without cauſ- 
ing the Creditor diſpone the Land to the Executor , in lieu of the Move- 
ables exhauſted by the Price : reſerving to the Executor Relief againſt the 
Heir as accords. July 1. 1662. Wrlliam Baillie contra Margaret Henriſon, 
And generally Creditors have their option, to purſue the Heirs or Execu- 
tors of their defunt Debitors. Yet Exccutors were not found lyable for 
an annual Payment for Years after the Detun@'s Death , but only his Heir. 
Febrnary 5. 1675. Mr. Ninian Hill contra Maxwell, gut it there had 
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been no heretable Right to aftect, the Zxecutor would have been tound 
lyable. 


It was long dubious, whether Executors Creditors were lyable ' for any 
Diligence, ſeing they confirmed for Payment of their own Debts, and 
therefore were only obliged to afſign to Creditors after the Executors them- 
ſelves were ſatisfied 3 or at leaſt that they had ſuthcient time to recover Sariſ- 
farrion, Till the Lords by A& of Sederunt of the 5. of March 167g. de- 
clared Exccutors Credirors, lyable for what they confirm, as other Exccu. 
tors 44117e - but that they are not ob'iged to confirm the whole Inventary. 
And tha: thiy might have Licence to purſue, to find out the moſt ſolvent 
Deb s ot thiew detun& Devitors , making Faith that they doubted ofthe ex- 
iftency proc «im, or ſolven ie of theſe Debrs ; and finding Caution to confirm 
what they foiind good Debt. And that other ixecutors might be confirmed ad 
omiffi, whoſhould be lyable to all Parties as principal Executors. The 
realon whereof was, becauſe the Means of Orphans, might be negle@cd 
by. the Confirmation of Executors Creditors, who were obliged to give up, 
and confirm a full Inventary upon oath, though far exceeding their own 
Debt, wiiereby other Executors that were obliged to Diligence , were ex- 
cluded and hindered. 


Executors Creditors, are lyable for the Defun&s priviledged Debts : as 
Fincral Exrenics , Servants Fees for a Year or a Term as the Se: vants 
w.re id; whicharepreterable to the Executors Creditors own Debt. Now. 
25.1680. Dauid Crawford contra Huttoun. 


65. But the Executors have Relief of all heritable Debts againſt the 
Heir, as the Hcir hath of moveable Debts again{t the Executor. July 30. 
1630. Carnouſie courra Meldrum, December 11. 1632, Geills Shaw con- 
tra Shaw. 


66. Executors may not prefer one Creditor to another: and ſo may not 
make voluntary Payment,but upon Sentence without Ccl;ufron. And if before 
Paymcnt any other Creditor ule Citation, they may not pay ſecurely, till 
in i Doulle-zeyzdirg the Creditors be called, an+ diſpute their preference. 
December 2. 1628. Lyzel contra Hepburn. December 16. 1629. Wiite contra 
Relic ofthe Viaſter of Jeaburgh. July 8. 1+34, Dame Margaret Preftoun con- 
tra £xccutors of Hepburn, Unleſs the Creditor citing, paſs from that Inſtance. 
Decemier 4.1623. Rechead contra Manderſtean, 


And therefore the ordinary Defence is, That the Zxecutor is exhauſted by 
Payment, made upon Sentences before intenting of the Purſucr*'s Cauſe. Yet 
ifthe Executor have payed, he may alledge, That the Creditor to wiiom he 
hath payed, had done more timous Diligence, and fo was preterable : in 
which caſe he will be heard as that Creditor were competing. And Exc- 
cutors may pay Creditors whoſe Debts arc acknowledged mn Teſtament, 
without Proceſs, it the ſame be payed before intenting of any other Credi- 
tor*s Purſuit : but atter Citation Debts may not be payed, though given up 
by the Defun& in Teſtament. March 31. 1624. Lady Cnrriebill contra Laird 
of Crrrichil, Nicol. de hxreditarits aGionibus, March 28.1627. 
contra Araerſon. Nether may the Exccutor pay any other Debt, though 
betore Citacion, 1n prejudice of the D<bts in theDctun&t's Teſtament, which 
puts the Exccutor zz #2474 fide, and in neccflity to ſuſpend on Dowle-poynding, 
though 
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though theſe Debitors teſtamentary inſiſt not. March 8. 1631. Duff con- 
tra «Alves, Nicol, de hereditariis aionibus, March 28. 1631. Scowgal contra 
Horſeburgh. Yea Executors may not ſafely pay any Creditor of the Defun&, 
not bcing a teſtamentary or priviledged one , but upon Sentence. Other- 
wiſe Executors might before any Purſuit prefer what Creditorsthey pleaſ- 
e&d. June 7. 1677. Andrew contra Anderſon. 


67. But becauſe Creditors, Reli, Bairns, or Legatars, may purſue the 
Exccutor unmediatly after the Confirmation, before Executors can do Dili- 
gence; theretore they cannot be decerned to pay : but either rime will be 
granted to do Diligence 3 or the Executor will be liberat, upon granting 
Aſlignacion to parts ofthe Inventary. Whereintke Creditors will be firſt pre- 
ferred, andnext the Relic, Bairns, and Legarars, 


68. And becauſe Creditors at diſtance, may be excluded, not knowing of 
the Defundt's Death 3; therefore the Lords by A& of Sederunt. February 28. 
1-2. did declare, That all Creditors of Detundcts, uting legal Diligence, at 
2i,y time within half a Near, of the Defunas Death, by confirming themlelves 
Exccutors Creditors, or by Citation of the DctunR's Exccutors, or vitious 
Inzrometrors with their Goods 3 ſhall all come in pars paſſu, without reſpe& 
of the prioritie or poſterioritie of their Diligence, Whereunto it is necellarly 
conſequent, that all Decreets againſt Zxccutors» within fix Moneths of the 
P.fundts Death, except for prizuledged Devis, ought to bear Superceeding exe- 
cutioz tor (even Moneths at leaſt, atter rhe Dctunct%s Death ©: that in the ſe- 
venth Month Zxecutors may ſuſpend upon "Dorble-poinding, all Decreets a- 
gainſt them within ſix Moneths of the Defun&®s Death, To the effect all 
the Creditors may come in joyntly, if they exceed not the Inventary: and 
if they do cx-ced, they mult tuffer proportional Abatement. But if the In- 
ventary exceed all the Debts, the Reli&, and Bairns, will havetheir Shares, 
of whar 1s tree :,and Dead's part will be applyed to the Legatars, who if 
their Legacies exceed, mult ſuffer proportional abatement 3 but if the 
be leſs, the Remainder will belong to the Children or other neare 


of Kin. 


69. After the ſix Moncths are run from the Defun@*'s Death , and all 
Debts, recovered 1 that time, are fatisfied z Creditors purſuing thereatter, 
are preferable, according to the Sentences recovered by them, without col- 
Iaſkon. As if the Executor defend againſt one, and not another z or that af- 
ter Proccis before the Lords, other Creditors prevent them by prior Senten- 
ces betore inferior Courts: the firſt Citation will be preferable, if they have 


not been negligent. 


70. If the Exccutor make payment, bena fide, to the Reli&, Bairns, or 
Legatars of the DcfunR, before intenting of any Creditors Cauſe ; he will 
be ſecure, againſt Creditors intenting poſterior Proceſs: for he could not hin- 
der the Payment of thele, upon #n»kzown Creditors. But voluntary Pay- 
ment, without Senrence at the inſtance of the Relict, Bairns, and Legatars, 
will not ſecure him. By the Roman Law Legatars were obliged to find cau- 
tioucm mucianam, obliging them to refound their Legacies, in caſe poſterior 
Cieditcrs 41d purſue, L. fs cujus es ff. de juredeliberandi, which hath not been 
accuſtomed with us. But there 15 competent to ſuch Creditors, Action of 
Repetition, againſt the Relict, Bairns, or Legatars, which will be inſtructed 
by the Diicharge tothe Executors, 
B bb 2 71s Teſta- 
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7I. Teſtaments or Confirmations are execute, when the Inventary is 
eſtabliſhed in the perſon of the Exccutor, either by obtaming Faymenr 
Bond or Decreet. Yet thereby the Executor becomes not to have the tu]! 
Propertie of the DefunQ's Goods and Debts fo eſtabliſhed : but he remains 
Fideicommiſsarie, and is obliged to reitore. Yea the Decreet, or Bonds gran- 
ted to him for the Dcftuntts Eſtate, may be afte&ed for Debts due by the 
Defun&t. And in Competitians betwixt the Creditors of the Defunct, and 
the Creditors of the Exccutor, the Defunct's Creditors arepreferable - though 
the Creditors of the Executor proprio zomine, have done more Diligence. 
And for the ſame cauſe the Rebellion of the Executor or his Delinquency 
doth not contiicat the Executory , although eſtabliſhed in his perſon by 
Decreets, in prcj dice of theDetuncts Creditors 3 but only the Executors 
own Intereſt therein. December 21, 1671. Mr. Arthur Gordonn contra Laird 
of Drum. 


2. But Executors may ſatcly pay fzneral Expenſes, comprehending Me- 
dicaments to the D<tunct : becauſe theſe have a Priviledge, trom the common 
Obligation of Humanity to bury the Dead 3 and therefore are preferable 
to all other Debts of the Defunct,and ſo may be payed at any time. Decem, 
16. 1674. Kelhead contra Irving and Borthwick, Item Servayts-fees tor a Tear or 
Term as they are hired, and a Term's Hoyſe-maill or Cares to the Defunct 
on Deathebed, have the like Priviledge, 


73. Arreſtment was found habilis modus , to put the Executor in malg 
fide to pay other Creditors, not calling the Arreſter , who being a Cautioner, 
arreſted all Sums in the Executor's hands due to the Creditor, though he 
had not uſed Diligence thereupon to make toorthcomings Jane 14, 1625, 
Andrew Couper contra Lady Halzoun. Tet without legal Diligence or Inti- 
mation, exhauſting as aforeſaid was not found relevant againſt a Creditor, 
whom the Exccutor had acknowledged y paying Annualrent to him. Spoiſ 
Exccutors, Fanct Telfer contra Moffat, The Exccutory 1s Itkewiſe' exhauſted, 
by Debt duc to the Executor himſelt, without any Proceſs but meerly by 
Exception of Compenſation, though he be not confirmed Executor q82 cred;- 
tor, but Executor otherwiſe, 


74. The Dcftunct's Debitor will not get Compenſation, upon an Aſſigna- 
con to any Debt of the Detun ct's taken after the Defunct's Deceafſs, where- 
by that Dcbitor would be preterred to other Debitors doing Diligence. Feb, 
8. 1662. 1homas Crawford contra Earl of Marray, Feb. 14. 1662. Children 
of Moxſwell contra Lawrie of Maxwelſtoun. And-likewiſe, if the Executor 
had payed a Debt, for which he or his Prediceſlor was Cautioner for the 
Defunct, whercof the Terms were paſt before Payment,(though without 
Proceſs ) it may be allowed : but not for Cautionry, not payed before 
intenting of another Creditor's Cauice Jaruarie 26, 1628 eAdite contra 
Gray. 


75. The old Cuſtome was, that Exccutors bchoved to get Exoneration 
betore the Commullarics, calling the Creditors and all havmg intereſt, and 
conpting to them. And 1t was not relevant to alledge Exhkarſtine, by Ex- 
ception , but there behoved tobe a Decrect of Exoneration obtained, which 
1s the only iv: ! and general Liberation, But it is not valid 2gainſt Creditors 
having -ut tlc Executor 7» mils fide, as being Creditors teſtamentarie, or ac- 
fg onledcal by we ESECutor, or uing Cation or Arreſument. fue 14. 1625. 

Andrew 


Execntory, 18g 
Andrew ( ouper contra Lady Haltouws, Neither is Bxoneration valid. beiig ge» 
neral, not containing a particular Accompt. Merch 19. 1632. Lady Ludgihars 
contra Haddo, 


76. But now for a lang time, the Lords have been accuſtomed to admit 
the Exception of Exhasſtig , albeit there hath not been a Decreet of exone« 
ration obtained, For in{truQing Eabeyſting, Executors may found upon Pay-= 
ment of the priviledged Debts at any time : upon the Expenſe of Confirtnas 
tion - upon Debts due to themſelves, before Confirmation; but not upon Debts 
alligned to them after Corfirmation + upon Payment of te{tamentary Debts, 
after {ix Moneths, though without Proceſs: upon Payment ut other Debts 
thereatter, according to the priority of Diligence ; upon Abſolvitors of 
Debts due to the Detun@ in the Inventary : upon Diligence by Proceſs 
or Exetution tor recovery of the Defuntt's Debts not recovered : and upon 
Expenſes of Proceſs or Execntion; ſeing Executors get no Expenſes modifis 
cd againſt the Defun&'s Debitors, who are not oblized to pay, without Sens 
tence, All which being allowed, if any thing in the Inventary remain un« 
recovered; the Executors will either get time to do further Diligence, or 
will be liberat, granting Aſlignations to the Creditors according to their Di- 


ligences 


Executors are not obliged to make faith on the DefunQ's Debts, except in 
ſo far as may concern the Executor, without prejudice to Creditors, Legatars, 
Wiſe, Bairns, and neareſt of Kin, Spotf. Executors, Monteith contra Katha- 
rine Smith, March 6, 1427. Scot contra Cockburn. March 13.1627, Ker 
contra Lady Covingtoun. And therefore they cannot exoner themſelves by 
Decreet, upon their Oathor holding them as confeſs d, without having other 
probation which may be taken off by the Executors Oath. Nzcol. hic, Bell 
contra Gib. 


Executors are not conveenable ſererallie nor lyable is (olidum but pro vi- 
rili parte unleſs they have intrometted with as much as will fatisfie the 
Debt in queſtion. July 224. 1630. Salmond contra Orre, TJwly 23. 1625. Mr. 
Petcr Ewat contra Atkin, Jaly 124 1526, Turnbull contra Mathiſcn. Hepe, 
Legacies, Mackmichael contra Mackwharie. 


Ifany of the Executorsbe dead,the Office accreſceth to the Survivers: and 
they are lyable and conveenable aloze. But if the deceaſed have intromet- 
ted with, ordone Diligence for any part; in ſofar asthe Teſtament was <xe- 
cute before the Executor's death, it liberats the Survivers, and the Purſuers 
muſt have acceſs to thoſe repreſenting the deceafſed. But for what is want- 
ing through negligence of the whole Exccutors , the Survivers are lyable. 
And ſo where the deceatled had intrometted with their Share, the Survivers 
were only found lyable for their own parts, Hope, Legacles, Haliday contra 
Halid «y. July 16. 1628, Peacock contra Peacock, July 33. 1625. Atkincon- 
tra Mr. Peter Ewat, 


Executors arelyable for the Inventary,without neceſlity for any to prove that 
they intrometted therewith - which is preſumed, unleſs the Executor ſhow 
his Diligencc, and how he was excluded. Which was ſuſtained as to the 
Movcables of the Defun&, confirmed by an Executor Creditor. Febrearie 7. 
1579. Pearjon of Kippen-Roſs comra JamesWright, And likewayes an Ege- 
cutor was found ly able for Sums confirmed, duc by Bonds whereof the Dates 

Ccc Were 
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were expreſt in the Confirmation : which were preſumed payed, ſcing the 
Bonds were not produced, Janwarie 29. 1581, Gray contra Browr. 


Executors are to be confirmed nbi defunns habuit domricilium : and theſe 
who have Houſes or Reſidence in divers Commij/ariots,the chief Refidence is 
the Domicile,' and that Commillary only confirms the whole, thoughin other 
JuriſdiRions; Fure 25. 1511. Laird of Abercrombie contra The 
Wife's Domicile follows hes Huſband's : and though ſhe reſided ſeveral 
Months in -another Comiſfariot and died there , yet her Teſtament was con- 
firmed where her Husband reſided. Jaly 23. 1622. Procarator-fiſtal contra 
Lady- Gordou#. - But asto Defundts refiding out of the Countrey, their Te- 
ſtaments are 'confirmed at Edinburgh, Yet if they die in Edinburgh, or elſe 
where, not arimo remanend; ; their Teſtaments arenot to be confirmed at E- 
dinburgh, but where they had their Domicile. So albeit a Defan& had dwelt 
1m Edin-urgh halts year, in a Houſe taken fora year and furniſhed for himfelf, 
it was found that his Teſtament behoved to beconfirmed inthe Countrey:be.. 
cauſe hehad his principal[2omicile there with ſomeChildren andServants,and 
"attended only at Edinburgh on Law Afﬀairs, Procurator-fiſcal of the Commiſſariot 
of Edinburgh cortrathe Relic and Children of the deceaſf:d4 Earl of Panmoore. 
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Virious [ntromis{1on. 


t. Vitious Intromiſſion onlie a paſſive 

and no aQtive Title, even againſt 

other vitious Intromettors, with- 
ous Aſſignation from the Credi. 
for. 

2. Vitious Intromiſſuon is the mv. +- 
tenſiue paſſive Tile, react1:'s 
onlie thoſe who might rep: cc. 
Defun# , but all other : 
weltors, 

2. The reaſon of the large extent 
Titk, 

4. All vitious Inttomettors arc 

in ſolidum, and conveera. | + 
verally, 

5. Whether vitious Intromiſſion be com- 
petent by Exception ? 

6. Vitious Intromiſſion ſuſtained ge- 
nerally , without the Puruer*s 
Condeſcendence. 

7, Vitious Introwiſſion is onlie compe- 
tent to Creditors, 

8, How far vitious {ntromſſion muſt 
be univerſal. 

g9: Vitious Intromiſſion is excluded 
if Executors were confirmed be- 
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fore Citation, thewgh after the 
Intromiſſion. 


10. Whether Executors Creditors, being 
confirmed, exclude 1ilions In+ 
tromijſion purſued thereafier, 

11, How far Confirmation of Executors 
although after Citation , ex- 
6:udes vitions Intromilſion, 

. Swper-Intromiſſion. 

3. Vnious Intromiſſion how far ex- 
© uded by Gift of Eſcheat and 
D.6larator, 

14. Vitions Intromiſſion is excluded, 
by ante coloural te Title, though 
defective. 

15. The Cuſion of England asto Intrs- 
milſa0ri, 

I6, Vitzons Intromiſſin fapit deli- 
cum, and 7s onlie competent 
againſt Intrometters themſelues 
during their liſe, 


17. How far vitious Intromiifion 78 Ex. 
cluded by acquiring bona 
fide ? 
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&Sq ITTOUS Intromisſion is only a pasſoe 

- Title, making the Intrometrer lyable to 
all the Defun@'s Debts, pasſtve - but is not 
an adive Title, whereby the Intrometter 
can call and purſue aFive. For there- 
upon there 1s 'no ordinary Aion com- 
petent at the inſtance of the Intromerter, 
againſt his Complices, for mutual Reliet: 
but the Intrometter paying, mult only 
make uſe of the Creditors name to give 
him a Title, upon the Creditor's Aﬀſig- 
nation 3 which will neceflitat the other 
Intrometters to fatisfie but only pro rata, 
they alledging that itis to the behoofe of 
another Intrometter, whole part at leaſt muſt be ; 


2. This is the largeſt paſſive Title; extending not only to thofe who have 
relation to the DefunG, and have a Title to be his Heir or Succeſſor in move- 
ables; but toany Stranger intrometting without any intereſt: whereas geſtio 
pro herede, and Succeſlor tit#lo lucrativo prfÞ contraffum debitum, can be jnci- 
denttonone but apparent Heirs, qui precipiunt hereditatemw, Bur not only the 
Children and neareſt of Kin intrometting, are lyable i ſolidum for the De- 
funQ's whole Debts , but any other Perſon having no legal intereſt of Suc- 
ceſſion. Which is peculiar to this and no other Nation, and not without 
ground. 


3. The riſe and reaſon of this paſſive Title is, becauſe Moveables are more 
eaſily abſtracted from Creditors of Defunds, than their Lands, or Profits 
thereof, which every one will not attain without a Title, at Jeaſt without 
being apparent Heir therein, But if DefunQs Moveables might be medled 
with without Confirmation, or making Inventary upon Oath, and no further 
hazard than ſingle R eitutionz there would never be a Confirmati- 
on : but both Creditors and Orphans would be highly prejudged by ab- 
ſtracting and concealling the Moveables of Defuncts And to remedy 
this, our Law hath imroduced this paſlive Title , that without Confir- 
mation or other Title, the Medler ſhall be lyable 2» ſolidum to Cre- 
ditors. 


4. Vitions Intromisſion is fo far extended, that one Intrometter may be con- 
veened fingly i» ſolidum, and his alledging other Intrometters will not 1i- 
berat him pro tanto. July 12. 1628. Moriſtoun contra Laird of Frendrauzht. 
But where more perſons ( viz. two ) were conveened together as Vitious 
Intrometters, and the Probation inſtructed that both intrometted 3 they 
were not found lyable iz ſolidurmr, but equaliie, without conſideration of the 
- proportion of their Intromifſhion. November 16. 1625. James Chalmers con» 
tra Marſhal and VVhite, 


5. Whether Vitious Intromiſiion be competent by Exception, or only by 
AQion, is :0t yet cone the length of a curicnt Cuſtom, Bur there are De- 
cilions 
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cifions favouring either fide. As if any perſon purſue the Executor Heir or 
Cautioner of a Defun@, the Queſtion 1s, Whether they tay except, That 
the Purſuer is Vittous Intrometrer with the Defun@'s Godds, © and thereby is 
lyable ro pay his Debts, and fo 1s Debitor atwell as Creditor, & confiſu ne 
rol/atur obligatio It was decided affirmatize, Hope, Ex/eption. L 1n4ſay con- 
tra Douglaſs + but it was decided negut1ve, November 20. 1630. Pride con- 
tra Thomſon. And the Negative ſeems more favourable, not ro extend this 
burchenſom and odious paſtive Title »hra nalorew. And therefore Vitious 
antromiffion may alwayes be purged by Contirmation, before intenting of the 
Purſuer's Cauſe. To which it 1s moreconfonant that they who alledge Viti- 
ous Intromiſhon, ſhould nor be permitted to except but prrſie: that before 
the Purſuit the Intrometter may have liberty to purge. It wasſo found in 
the Caſe of an Alligny purtuin;”, againſt whom the Debitor purſued alledg- 
ed, That the Afſigny could benno better cafe than the Cedent who was Vi- 
tious Intrometter with the Debnor's Moveables, and ſo was both Debi- 
tor and Creditor, Jarwarie 20. 1671. Captain Kamſay contra William Hen- 


riſon, 


6. Vitious Intromiſſion was alſo ſuſtained generally, without neceflity to 
the Purſuer to condeſcend on Particulars : ſeing the Libel bare the De- 
fender to be miverſal Intrometter with the Defund's Moveables , which is 
the ordinary Stile of this paſſive Tile. In which Caſe the Defender was 
found obliged to condeſcend upon particular Moveables which were the 
Debitor's, and intrometted with by him by a Title. Jazwarie 20. 1630. Adam- 
ſon contra Ireland. But if the Purſuit be againſt the Defender as Pitious 
Intrometter, he ought to condeſcend upon the ſpectal Intromiſfion 4, unleſs he 
refer it to the Defenderts Oath, who knows his own Intromiſſion and muſt 
either adject a Zxality where competent, or propone a Defenſe, to purge the 


Vitioſitie, 


7. This paſſive Title being ſo large , wants not its own Limitations and 
Exceptions. As firſt , it is only efte&ua] ro Creditors', and not to Lega- 
tars, or any other Party, who cannot purſue upon this ground, nor for arty 
further than is truely intrometted with, in thoſe Cafes where theſe can prirſue 
Intrometters, as in ſpecial Legacies, &c. 


8. The Intromiffiion muſt be xnizerſal : not that the Intrometter muſt 
medle with a// the Defun&'s Moveables, but muſt medle quaſs prr univerſs- 
tatem , becauſe Heritage is per univerſtatem. And he that medles with a 
Flock of Sheep , medles per univerſitatem : yet many of the Flock may be 
medled with by others , but what remains being ſtill the Flock, he is on- 
ly faid to medle with the Flock. And fo Intremifſion with one thing, or 
ſome ſmall thing will not infer this paſhve Title, ro make the Intrometter 
lyable. So a Reli& was not found lyable ## folidum , as having intromet- 
ted with the Crop of five Bolls of Corn, cating of four or five Sheep, and 
detaining inher poſſeſſion thretty more; not upon the accompt of her being 
Relict,or of neceſſarylntromiſfiongbut for that her Intromiffion wasnotUriverſal, 
December 5. 1623: Scot contra Levingſt:un, But if «niverſal Jntromiſ- 
fion be libelled, though the Probation be not fo ample, yer if it reach Par- 
ticulars of diver Kinds, and theſe of moment 3 it was found enough. 7a- 
nuarie 12. 1623. Bruce contra Where fewer Kinds of 
leſs value proven, were found ſufficient reo abſente. And Vitious Intre- 
miſſion was inferred , by the Son of a __— continuing to work = 
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his Father's Tools. Jere 15. 1625. Laird of Abercarrnie contra Nicol, This 
was for a year's Rent due by the Detunct to his Maſter. But vitious Intro- 
miſon was got ferred by the Servants of a Coal-heugh continuing to 
uſe the Inſtruments of the Coal-work for ſome time , without determin- 
ing whether thoſe Inſtruments were moveable or not - bur the Heir was 
not found Vitious Intrometter thereby. Jaze 9g. 1680. Wilan brain contra 
the Earl of Lothias. $ 

9. It ſeems to be on this ground, that it is a legal Deſenſe againſt Viti- 
ous Intromiſiion , to alledge , That there are Executors confirmed to the 
Defanct 3 whether it be the [ntrometter , or any other , though the Intro- 
metter derive no Right from theſe Executors , nor had 1o Warrant of 
Intromiſſion. Becauſe Executors being Univerſal Intrometters , there can- 
not be more Univerſal Intrometters ſeverally : and therefore there can- 
not be both Executors, and other Univerſal Vitions Intrometters. And 
albeit more perſons may be conveened as Vitious Univerſal Intrometters, yet 
one or other of them muſt be underſtood to be fole Vitious Intrometter ; or 
otherwiſe that they all joyn in Univerſal Intromiſſion; 


Confirmation of Executors was found ſufficient to elide Vitious Intro- 
miſſion , albeit after the Intromiſsion the Intrometter cauſed a perſon 
wholly inſolveat be confirmed and find a Cautioner inſolvendo , and the 
Intrometter payed the Zwote , and was at all the Expenſe, Jaly 28. 
1620. Texent contra Tenent, Spots. Oniverſal Imtrometters, Stevenſon contra 
Paterſon. HIP | | 

10. Some have queſtioned , Whether Confirmation of Executors Credi- 
tors could purge Vuious Intromiſsion , ſeing Creditors do only confirm 
for their own ſatisfaction, and not to execute the Defunct's Executory, and 
ſo need confirm no more than will fatisfle themſelves. But I havenot ob- 
ſerved it repelled, noris the difference convincing. Foralbeit Executors Cres 
ditors confirm to their own behoofe, yetare they univerſal Intrometters, and 
muſt conſirmall they know, and fo make Inventary : albeit their intereſt tobe 
Exccutors, be but qza Creditors. And albeit they be not lyable for ſo exat 
Diligence #s others, it was found relevant to exclude Vitious Intromiſsion, 
That an Executor Creditor was confirmed. June 20. 1629, DPorglaſs contra 
Touris, Januaty 20. 1663s Stevenſon contra Ker and others. The matter may 
be more dubious now, fincethelate Actoi Sederunt, whereby Executors Cre- 
ditors are not obliged ro confirm all they know;or make faith on the Inven- 
tary ; but ſo much asthey think may ſecure their Debts : and therefore other 
Executors may be confirmed. So that the danger and inconveniency of Viti- 
ous Intromiſsion remains, and Executors Creditors ſo confirming, arenot Uni- 
verſal Intrometters. And theTetore it is like, that by ſuch Confirmation Viti- 
ous Intromifion with Moveables not confirmed,will not be excluded by ſuch 
Confirmation. > 


11, Confirmation of Executors regularly, is not relevant to purge vitious 
Intromitton, whether by the Intrometter, orothers, in ſo far as concerns thoſe 
Creditors, who had uſcd Citation and Diligence againft the vitious Intrometters 
before Confirmation, whoſe Sentences are drawn back to their Citation : eſpe- 
cially ſe non ſunt in mora, and loeſt jus tis queſitum, at leaſt inchoatum, before 
Confirmation, Decem. 12. 1609, Durtie contra Clerk, 
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| But this muſtbe limited thus. If the Creditor hath uſed Citation ſhortly after 
the Defund's Death, there being no competent timeto confirm, neither any 
time limited in Law other than year and day, after which the Executor muſt 
be comptable to relieve the Heir: therefore unlets the Intrometrer were mcer - 
ly predo having no intereſt, asneither being Wife, Bairn, nearc{t of Kin, or 
havinga Diſpoſition without delivery ; it is ſufficient to confirm after the in- 
tenring of the Creditor's Cauſe, being within year and day. In which caſe the 
Intrometter confirming will be lyable ſecundum vires inventarti, albxi: only con- 
veened as [ztrometter, not as Executor + without neceſvity of a new Proceſs. 
It was ſo found in the Cafe of the Defuntts Son, whointromerting, and being 
cited,yet confirming witHin year and day; wasbur lyable as Executor. Jankary 
24. 1628. Aldie contra Gray. Hope Executors,Bald contra Hamiltoun. $potf. eod. 
Thomſon contra Laird oi Rentoun. Jan. 28. 1663. Margaret Stevenſon contra 
Ker and others. 

I2. The Exception of Contirmarion of Executors is elided, by alledging 
Thatthe Intromerter, though having confirmed, yet hath traudently concealed 
ſome part of the Goods and Means, not put inthe Inventary. Which Syper- 
#tromiſſion doloſe, is relevatitto elide Confirmation. Hope Executors, Raeſide 
contra Cathcart. Spotl: eod. Cleiland contra Baillie. Which holdeth, ifthe Intro- 
miſcion were before the Confirmation : but if it was after, it uſeth notnow to 
be ſuſtained, till the Creditor confirm as Executor dative ad omiſſz, thatthe 
note beiot loſt. July 8.1676. Irving contra Forbeſs of Tolquhon. 

Swper-intromiſsion was alſo ſuſtained without aDative ad omiſſa.to elide Ex- 
hauſting proponed by an Executor. Jar. 14. 1639. Margaret Inglis contra Pa- 
zrick Bell. | 

13. When Defuricts die at the Hory, Declarator of their Eſcheat hath the 
fame effe& to exclude Vitious Intromilsion as the Confirmation of their Kxeca- 
tors; not only competent to the Donatar intrometting, but to any other In- 
trometter: for both being Univerſal Titles, reaching the DefunR's Moveables, 
every Intrometter therewithis lyable. Deceme. 15. 1638. Ogilvie contra 

Anda Gif} of the Eſcheat obtained by the Intromertter; albeit 
after the Intromiſsion, being before Citation at theinſtance of the Creditor pur- 
tuing; was found relevant to exclude Vitious Intromiſsion: becauſe the Do- 
natar needs no Declarator for what was 1n his Poſlefsion; Nicol, de hareditariis 
aitionibus, Moodie contra Hay of Fourlands. But it the Gift were taken before 
the Defun&'s Death, ifit be ſimulat, by the Defundts retaining Pofleſsion du- 
ring his Lifez it will annull the Gift and Declarator, and exclude the Defenſe 
thereupon: as wasfound in the foreſaid Caſe, Ogelvie contra . 

Nor will a Gift and Declarator be fufhcient againſt any Creditor purſuing 
the Intrometter, the Gitt being poſt motam litem, Or though the Gift was ante 
wetari litem, it will only defend the Donatar intrometting, or thoſe deriving 
Right from him - but not other Intrometters, as Had. obſerves, but exprefſeth 
not the Parries. Jaz. 25. 1611. And as was found inthe Caſe of the Intrometter's 
obtaining a Gitt arte motan litem, though after his Intromiſsion: although'Ci- 
tation was uſed before Declarator. July 17. 1635. Lord Johnſtoun contra Jobn- 

oun, Jan. 22. 1675- Chalmers contra Agnes Gordoun, And Vitious Intromiſ- 
fion was elided by an Heitr's Intronifsion with his Father's Moveables,havin 
obtained a Gift as ſoon as was poſsible,hisFather having diedRebel in Sepemb. 
and theGift beingobtained in Novemb. ſo ſoon as the Exchequer far,albeitthe 
Gift was after Citation. Jazary 8. 1680. Jok# Orquhart contra Arthur Delgarno. 
Yea if the Intrometter did intromet by Right or Warrant from the Donatar, 
whoſe Gift was ante motam litem albeit before Declarator , it 1s ſufficient. As 
was found by a Tolerance trom the Donatar. Nicol. de kEercditarits ationibus 
Ddd 22 __ 
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Cairncroſs contra Crookshank. And by a Warrant from the Donatar. July 4.1665, 
Mr. Walter [nnes contra George Watt. Butit is notrelevant to alledge, That the 
Defunct died at the Hor, and thereby had no Voveables, which were become 
e/cheat tothe King. Feb. 7. 1662. Gray contra Dalgarne. 

14. Vitious Intromiſsion 1s alſo reſtrited tothe ſingle value, when it 15 by ver- 

tueof a Diſpoſition fromthe DefunR, albrit the Difpoſicion was tound null by 
Reply, as done in defraud of Czeditors,by a Hasband to his Wife. Juze15.1671, 
Bonar contra Lady Conper. And a Diſpoſition of Moveables, with an Irſtru- 
mentof Pollz{sion, being for 4 cauſe orerons, granted while the Deitunt wason 
D+ath-ved though there was noratrral Pollefsion till after his Deathz wasſul- 
tated to purge Vitious Intromilsion. July 6. 1654. Alexander Brown contra 
Zawſon. But a ' iſpolition of Moveables, where the Diſponer retained Poſſeſ- 
flon during his Life, wasnot ſuſtained. Nicol. de kereditariis aTionibus, Strachan 
cont.5cot. Che like where rhe Diſpoſition wasto theDetunct':Son's Wite: ſein 
the {Defunk retained | offefrion for a confiderabletime; his Son and his Wit 
being with himin Family J»ze 28, 1632. Dalrymple of Waterſide contraLaird 
of Cloſeixrn. So that ſuch Diſpoſitions, if the Defun& Jive Jong after retenta 
Poſſeſsione, are not ſuthcient;as 1n the Jaſt two Caſes. But if the Diſpoſi:ion were 
ſhortly before the Defuncr's Death,that his continuing 1n Polleſs101) would not 
1 fer {mul 141 or frard, the fame would purge the Vitious Intromiſ53on, at leaſt 
re(trict 1. to the ſingle value, 
- 15. By the Law and Cuſtom of England, Vitious Intromiſcion with a Defungr's 
Morveables doth only extend to the ſergle value. And therefore Intromifsion being 
made inErgland, was extended no further here. J#ly 26.1619. Lord Dingwal 
contra Warderion, ; 

r6. Vitious /ntromiſsion being perl, fepiens vaturam deli, 1s not to be ſul- 
tained againſt any as repreſenting the /atrometter , when there is no Action 
intented againſt him in his own lite : after which, no other can be able to clear 
the Title ofhis[atromifbion with moveableGoods que tran ſeunt per commerciun, 
and fo the Defun& might have bought them bona fide. July 10.1666. Cranſtour 
contra Wi/kiſon. And for the ſame reaſon Behaving as Heir by Intromiſion 
with Heirſhip-moveable, is not ſuſtained afterthe Intrometter*s Death, as hath 
been obſerved in that Title; though therecan be leſs pretence of Commerce in 
that caſe. Yet though Decreet were not obtained before the Intrometter's 
Death, if Lztiſconteſtation were made againſt him compearivg, when it was pro- 
per to him to purge his Intromiſsion by any competent Defenſe; if the fame 
were proven after his Death, it might overtake his Succeſlors: unleſs the Intro- 
miſtion had been fimply referred to his Oath; for thend;jing betore he gave his 
Oath, his Succeſlors could not be lyavble, becauſe he might either have qual:- 

fed or dened his Intromiſion. h 

17. Vinious Intromiſzion is fimply excluded by thoſe who acquire, by way 
of Commerce bona fide,for a juſt Price:albeit in ſome Caſes Executors may reco- 
ver Defun&s Goods reivendicatione. But where bona fides doth not appcar, but 
Colluſion or Frand, the buying of DetunQs Goods will not be ſuſtained. As was 
found in the Caſe ofa Party deponingthat he bought a Detun&'s Goods within 
ren dayesafter the DefunE's Death, when he knew there could be no Confir- 
metion of the ſame,or lawfulTitle thereto:albeit he deponed that theSeller had 
a Diſpoſition from the DefunR, but which he did not produce, and his Oath 
was notfound to prove it, but the Acquiſition was found to be a Collufion, the 
Buyer bemmg the Defun&'s Goodſon, pretending to buy from a Stranger. Noz:, 
29. 1679.druire contra Kilpatrick, 


